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PREFACE  TO  THE  SECOND  EDITION. 


The  first  edition  of  this  treatise,  published  in  1879,  having 
been  exhausted,  the  author  now  presents  to  the  public  a  second 
edition  of  the  same,  in  an  enlarged  and,  as  he  hopes,  a  much  im- 
proved form. 

The  treatise  is  divided  into  two  Parts,  the  first  of  which  con- 
siders International  Extradition,  and  the  second  treats  of  Inter- 
State  Extradition.  The  entire  work,  in  both  Parts,  is  and  is  de- 
signed to  be  distinctively  Amerioanj  in  the  sense  of  presenting 
the  Law  of  Extradition  as  established  by  the  extradition  treaties, 
the  Constitution  and  laws  of  the  United  States,  and  also  by  the 
extradition  laws  of  the  several  States. 

So  far  as  the  author  is  aware,  no  other  treatise  on  this  subject, 
prior  to  the  present  one  and  of  American  origin,  has  ever  been 
published  in  this  country.  The  questions  involved  are  considered, 
in  other  law  books,  only  in  an  incidental  manner,  as  forming  but 
a  small  part  of  a  much  larger  whole,  without  any  attempt  at  an 
exhaustive  investigation. 

The  field  occupied  by  this  work  is,  therefore,  comparatively 
untrodden  in  the  law  literature  of  this  country.  The  extradition 
cases  of  which  there  is  any  record,  whether  international  or  inter- 
State,  are  widely  scattered  in  judicial  and  other  reports ;  and, 
after  finding  these  cases  and  examining  their  leading  features, 
the  author  has  endeavored  to  arrange  them  under  appropriate 
heads,  so  as  to  present  the  law  on  the  subject.    Such  cases  rarely 
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occur  in  the  ordinary  practice  of  the  legal  profession ;  yet,  when 
they  do  occur,  they  may  and  Bometimes  do  involve  important 
questions  of  law.  If  this  treatise  shall  furnish  any  facility  for 
the  solution  of  such  questions,  it  will  have  gained,  at  least,  one 
of  its  ends. 

The  Appendix,  added  to  the  main  body  of  the  work,  contains 
the  extradition  treaties  of  the  United  States  now  in  force,  the 
extradition  laws  enacted  by  Congress,  the  extradition  laws  of  the 
several  States  of  the  Union,  several  sections  of  the  English  Ex- 
tradition Act  of  1870,  and  the  opinion  of  Governor  Oullom  in 
the  case  of  Gaffigan  aiid  Merrick.  This,  the  author  believes, 
wiJl  add  to  the  practical  value  of  the  treatise.  Special  pains 
have  been  taken  to  secure  an  accurate  printing  of  this  part  of  the 

work. 

Appropriate  headings  at  the  top  of  tho  pages,  together  with 

side  headings  and  a  full  index  of  the  matter,  will  enable  the 

reader  to  refer,  with  facility,  to  any  part  of  the  volume  \|^hich  he 

may  wish  specially  to  examine. 

The  occasion  T^hich  originally  led  to  this  work 'was  the  diplo- 
matic discussion,  in  1876,  between  the  United  States  and  Great 
Britain,  in  reference  to  the  case  of  Window.  The  question  in* 
volved  was  whether  the  tenth  article  of  the  treaty  of  1842  be- 
tween the  two  Governments,  either  expressly  or  by  just  and  fair 
implication,  provides  that  a  person  delivered  up  under  it,  as  a 
fugitive  criminal,  shall  not  be  tried  for  any  offense  antedating  his 
extradition,  other  than  that  for  which  he  was  demanded  and  sur- 
rendered,  until  he  has  had  a  reasonable  opportunity  of  returning 
to  the  jurisdiction  from  whieh  he  was  thus  removed. 

This  question,  in  reference  not  only  to  the  treaty  of  1842  with 
Great  Britain,  but  also  to  all  the  extradition  treaties  of  the  United 
States,  is  considered  at  large  in  several  of  the  chapters  composing 
Part  L  Some  of  these  chapters  are  simply  reproductions,  totidem 
verhisj  of  the  deliverances  of  American  courts  on  this  subject. 
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The  preponderance  of  judicial  aathority,  as  the  matter  now 
Btands,  answers  the  question  in  the  affirmative,  and  against  the 
construction  of  the  treaty  claimed  by  the  United  States  in  the 
Winslow  correspondence,  and  in  favor  of  that  claimed  by  Great 
Britain. 

The  position  taken  in  this  treatise  is  that  extradition,  whether 
international  or  inter-State,  except  where  otherwise  expressly  pro* 
vided,  secures  only  a  limited  and  special  jurisdiction  of  the  party 
extradited,  and  that  the  custody  thus  obtained  should  be  confined 
to  the  particular  purpose  for  which  it  was  asked,  on  the  one  hand, 
and  granted,  on  the  other.  This,  for  the  reasons  assigned,  is  re- 
garded as  the  only  true  and  consistent  doctrine  on  the  subject. 

The  reader  will  please  to  substitute,  for  the  words  *^  The  Crim- 
inal Code  of  New  York,"  on  page  818,  the  words  "  The  Code 
of  Criminal  Procedure  of  New  Tork,"  and  thus  correct  an  inad- 
vertence. 

The  case  of  Tuttt/y  found  on  page  271,  taken  from  a  secular 
newspaper,  has  since  been  reported  in  20  Fed.  Bep.  812.  The 
case  of  Windeary  referred  to  by  Judge  Brown,  in  the  TtiUy  case, 
occurred  in  1865,  and  not  in  1869,  and  the  deliverance  made  in 
this  case  was  by  Chief-Justice  Cockbum,  and  not  by  Lord  Chief* 
Justice  Coleridge.  The  reader  will  please  to  note  this  correction 
of  errors. 

This  treatise,  with  these  prefatory  remarks  and  explanations, 
is  respectfully  submitted  to  the  legal  profession,  as  an  aid  to  prac- 
tice in  that  branch  of  the  law  to  which  it  relates. 

SAMUEL  T.  SPEAR. 

Bbookltn,  N.  Y.,  NavembeTj  1884. 
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PART  I. 


INTERNATIONAL  EXTRADITION. 


CHAPTER  L 

THE  LAW  OF  NATIONS. 

1.  The  Case  of  Arguelles.  —  The  Captain-General  of  Cuba, 
in  1864,  through  the  Spanish  Minister  at  Washington,  requested 
Secretary  Seward  to  order  the  delivery  of  Don  Jos^  Augustin 
Arguelles,  an  officer  of  the  Spanish  army  in  Cuba,  and  in  the 
request  charged  him  with  a  gross  offense  against  the  laws  of 
Spain  relating  to  the  slave  trade.  He  alleged  that  Arguelles  was 
a  fugitive  criminal,  and  that  he  had  fled  to  New  York  with  a 
lai^  sum  of  money  obtained  as  the  fruit  of  his  crime. 

Secretary  Seward,  with  the  approval  of  President  Lincoln, 
ordered  the  arrest  and  delivery  of  Arguelles  to  the  Spanish  au- 
thority, without  any  treaty  with  Spain  providing  therefor,  and 
without  any  law  of  Congress  authorizing  the  act.  The  prisoner, 
being  arrested,  was  so  summarily  taken  out  of  the  country  that 
there  was  no  opportunity  for  him  to  apply  to  a  court  of  justice 
to  test  the  lawfulness  of  this  procedure. 

The  Senate  of  the  United  States,  on  the  28th  of  Hay«  1864, 
adopted  the  following  resolution  in  respect  to  this  case : 

^^JSesoIvedy  That  the  President  be  requested  to  inform  the 
Senate,  if  he  shall  not  deem  it  incompatible  with  the  public  in- 
terest, whether  he  has,  and  when,  autnorized  a  person,  alleged  to 
have  committed  a  crime  against  Spain  or  any  of  its  dependencies, 
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to  be  delivered  up  to  officers  of  that  Government ;  and  whether 
such  delivery  was  had ;  and  if  so,  under  what  authority  of  law 
or  treaty  it  was  done."  (McPherson's  History  of  the  lusbellion, 
p.  354.) 

The  President,  in  his  reply,  transmitted  a  report  from  Secre- 
tary Seward,  in  which  the  latter  said : 

"  There  being  no  treaty  between  the  United  States  and  Spain, 
nor  any  act  of  Congress  directing  how  fugitives  from  justice  in 
Spanish  dominions  shall  be  delivered,  the  extradition  in  the  case 
referred  to  in  the  resolution  of  the  Senate  is  understood  by  this 
department  to  have  been  made  in  virtue  of  the  law  of  nations 
and  the  Constitution  of  the  United  States.  Although  there  is  a 
conflict  of  authorities  concerning  the  expediency  of  exercising 
comity  toward  a  foreign  Government  by  surrendering  at  its 
request  one  of  its  own  subjects  charged  with  the  commission  of 
crime  within  its  territory,  and  altliou^  it  may  be  conceded  that 
there  is  no  national  obligation  to  make  such  a  surrender  unless 
it  is  acknowledged  by  treaty  or  by  statute-law,  yet  a  nation  is 
never  bound  to  furnisn  asylum  tu  dangerous  cnminals  who  are 
offenders  against  the  human  race ;  and  it  is  believed  that  if  in 
any  case  the  comity  could  with  propriety  be  practiced,  the  one 
which  is  understood  to  have  callea  forth  the  resolution  furnished 
a  just  occasion  for  its  exercise."  (McPherson's  History  of  the 
Rebellion,  p.  355.) 

Secretary  Seward,  while  admitting  that  there  was  no  treaty 
with  Spain  and  no  act  of  Congress  giving  to  the  executive  de- 
partment of  the  Government  the  authority  exercised  in  this  case, 
bases  the  lawfulness  of  the  action  on  two  grounds.  One  is  ''  the 
Constitution  of  the  United  States ; "  and  in  respect  to  this 
ground  it  is  sufficient  to  say  that  there  is  not  a  syllable  in  the 
Constitution  that,  independently  of  treaty  stipulations,  has  the 
remotest  relation  to  the  extradition  of  fugitives  charged  with 
the  commission  of  crime  in  other  countries.  There  is  no  impli- 
cation in  any  of  the  express  provisions  of  this  Constitution  that 
the  President  has  or  can  lawfully  exercise  any  such  power. 

The  other  ground  referred  to  by  Secretary  Seward  is  "  the  law 
of  nations."  This  raises  the  question  whether  the  action  was  au- 
thorized by  '^  the  law  of  nations,"  as  acknowledged  and  accepted 
by  the  United  States.  If  not  so  authorized,  then  the  action  was 
absolutely  without  any  legal  authority,  and  if  so,  was  an  assump- 
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tion  of  power  not  granted  to  the  President  of  the  United  States. 
What  then  is  the  fact?  Does  "the  law  of  nations,"  as  recog- 
nized and  adopted  in  this  country,  give  to  the  President  this 
power? 

2.  The  law  of  Nations,  —  Mr.  Wheaton  in  his  Elements  of 
International  Law  (Lawi-ence's  ed.  1863),  page  232,  mentions 
Grotius,  Ileineccius,  Bnrlamaqui,  Vattel,  Rutherford,  Schmelz- 
ing  and  Kent,  as  holding  "  tliat  according  to  the  law  and  usage 
of  nations,  every  sovereign  State  is  obliged  to  refuse  an  asylum 
to  individuals  accused  of  crimes  affecting  the  general  peace  and 
security  of  society,  and  whose  extradition  is  demanded  by  the 
Government  of  that  country  within  whose  jurisdiction  the  crime 
has  been  committed."  He  also  names  Puffendorf,  Voet,  Mar- 
tens, Kluber,  Leyser,  Kluit,  Saalfield,  Schmaltz,  Mittermeyer 
and  Heffter  as  maintaining  that  "the  extradition  of  fugitives 
from  justice  is  a  matter  of  imperfect  obligation  only,  and  though 
it  may  be  habitually  practiced  by  certain  States  as  the  result  of 
mutual  comity  and  convenience,  requires  to  be  confirmed  and 
regulated  by  special  compact,  in  order  to  give  it  the  force  of  an 
international  law." 

It  is,  perhaps,  enough  to  say  in  regard  to  these  authorities,  all 
of  whom  are  foreigners  with  the  exception  of  Kent,  that  their 
conflict  of  opinion  shows  that  the  principle  of  extradition,  viewed 
irrespectively  of  treaty  stipulations,  has  never  been  so  established 
in  the  practice  of  European  nations  as  to  entitle  it  to  be  regarded 
as  an  international  law.  These  nations  in  modem  times  dispose 
of  the  question  by  treaties ;  and  this  shows  that,  whatever  may 
have  been  their  earlier  practice,  they  do  not  now  recognize  any 
obligation  to  surrender  fugitive  criminals  to  one  another,  except 
as  the  same  is  provided  for  in  this  way. 

We  hence  conclude,  without  going  into  a  lengthy  discussion  of 
this  point,  that  there  is  not  now  in  Europe,  if  there  ever  were, 
any  international  law  of  extradition  beyond  that  which  treaties 
create  and  prescribe.  If  there  were  it  would  not  be  operative  in, 
and  binding  npon,  the  United  States,  except  as  the  Government 
thereof  may  have  seen  fit  to  adopt  it. 
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3«  Practice  of  the  OoTernmeiit.  —  As  a  matter  of  fact,  it  is 
not  and  never  has  been  the  practice  of  the  United  States  Gov- 
ernment either  to  demand  or  surrender  fugitive  criminals,  except 
where  the  right  has  been  secured  and  the  obligation  imposed  by 
treaty.  The  general  usage  of  the  country  gives  no  support  to 
tlie  theory  of  extradition  on  the  ground  of  either  comity  or  inter- 
national law.    It  rather  contradicts  and  excludes  such  a  theory. 

In  1878  the  Belgian  Minister  requested  the  United  States  to 
deliver  up  Carl  Yogt,  in  the  absence  of  any  treaty  of  extradition 
with  Belgium.  To  this  request  Mr.  Bancroft  Davis,  the  then 
acting  Secretary  of  State,  replied  as  follows :  '^  The  authority  of 
the  Executive  to  abridge  personal  liberty  within  the  jurisdiction 
of  the  United  States,  and  to  surrender  a  fugitive  from  justice  in 
order  that  he  may  be  taken  from  their  jurisdiction,  is  derived 
from  the  statutes  of  Congress,  which  confer  that  power  only  in 
cases  where  the  United  States  are  bound  by  treaty  to  surrender 
such  fugitives,  and  have  a  reciprocal  right  to  claim  similar  sur- 
render from  another  power.  I  am,  therefore,  constrained  to  de- 
cline to  comply  with  your  request  for  the  surrender  of  Carl  Vogt." 
(Foreign  Eelations  of  the  United  States,  1873,  vol.  1,  p.  81.) 

The  extradition  provision  in  the  treaty  of  1794  with  Great 
Britain  was  limited  to  the  period  of  twelve  years ;  and  hence, 
after  1806,  it  ceased  to  be  operative,  and  no  similar  stipulation 
was  entered  into  until  the  ratification  of  the  Ashburton  treaty  of 
1842.  An  application  was,  however,  made  in  1840  to  the  Presi- 
dent, requesting  the  delivery  of  George  Holmes,  a  naturalized 
citizen  of  the  United  States,  charged  with  having  committed 
murder  in  Lower  Canada.  The  President  declined  to  comply 
with  the  request,  assigning  as  the  reason  that,  in  the  absence  of 
a  treaty,  he  had  no  power  to  order  the  delivery. 

Holmes  being  then  in  Yennont,  an  application  was  made  to 
the  Governor  of  that  State,  who  issued  his  warrant  of  arrest ;  and 
Holmes,  being  in  the  custody  of  the  sheriff,  applied  to  the  Su- 
preme Court  of  Vermont  for  a  writ  of  habeas  corpus^  to  test  the 
legality  of  his  imprisonment.  The  court  granted  the  writ,  and, 
after  hearing  the  case,  held  that  he  was  lawfully  restrained  of 
his  liberty.  A  writ  of  error  was  then  taken  to  the  Supreme  Court 
of  the  United  States ;  and,  the  court  being  equally  divided  on 
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the  question  of  jnrisdiction  over  the  case,  the  writ  was  dismissed. 
(Holmes  v-  Jennison^  14  Pet.  648.) 

In  1793  Mr.  Genet,  the  Minister  of  the  French  Eepnblic,  made 
a  request  for  the  delivery  of  several  persons  who  were  citizens  of 
France,  to  which  Mr.  Jefferson,  in  his  letter  of  September  12, 
1793,  thus  replied  :  ^^  The  laws  of  this  country  take  no  notice  of 
crimes  committed  out  of  their  jurisdiction.  The  most  atrocious 
offender,  coming  within  their  pale,  is  recdved  by  them  as  an  in- 
nocent man,  and  they  have  authorized  no  one  to  seize  or  deliver 
him.  The  evil  of  protecting  malefactors  of  every  dye  is  sensibly 
felt  here,  as  in  other  countries ;  but,  until  a  reformation  of  the 
criminal  codes  of  most  nations,  lo  deliver  fugitives  from  them 
would .  be  to  become  their  accomplices.  The  former  is  viewed, 
therefore,  as  the  lesser  evil.  When  the  consular  convention  with 
France  was  under  consideration,  this  subject  was  attended  to ; 
bc2t  we  would  agree  to  go  no  further  than  is  done  in  the  ninth 
article  of  that  instrument,  where  we  agree  mutually  to  deliver  up 
captains,  marines,  sailors  and  all  other  persons  being  part  of  the 
crew  of  the  vessels,  etc.  Unless,  therefore,  the  persons  before 
named  be  a  part  of  the  crew  of  some  French  vessel,  no  power  in 
this  country  is  authorized  to  deliver  them  up ;  but,  on  the  con- 
trary, they  are  under  the  protection  of  the  laws."  (American 
State  Papers,  vol.  1,  p.  175.) 

In  1791  Governor  Pinckney,  of  South  Carolina,  requested 
President  Washington  to  demand  of  the  Governor  of  Florida  the 
surrender  of  certain  persons  who,  having  committed  offenses  in 
South  Carolina,  had  taken  refuge  in  Florida.  The  question  was 
referred  to  Mr.  Jefferson,  who  was  then  Secretary  of  State ;  and 
in  his  letter  to  the  President,  of  November  7th,  1791,  he  said  : 
'^  England  has  no  convention  with  any  nation  for  the  surrender 
of  fugitives  from  justice,  and  their  laws  have  given  no  power  to 
the  executive  to  surrender  fugitives  of  any  description.  They 
are,  accordingly,  constantly  refused,  and  hence  England  has  been 
the  asylum  of  the  Paolis,  the  La  Mottes,  the  Oalonnis,  in  short, 
of  the  most  atrocious  offenders  as  well  as  of  the  most  innocent 
victims  who  have  been  able  to  get  there.  The  laws  of  the  United 
States,  like  those  of  England,  receive  every  fugitive,  and  no 
authority  has  been  given  to  our  executives  to  deliver  them  up. 
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If,  then,  the  United  States  conid  not  deliver  up  to  General 
Qnesnada  fugitives  from  the  laws  of  his  country,  we  cannot 
claim  as  a  right  the  delivery  of  fugitives  from  us.  And  it  is 
worthy  of  consideration  whether  the  demand  proposed  to  be 
made  in  Governor  Pinckney's  letter,  should  it  be  complied  with 
by  the  other  party,  might  not  commit  us  disagreeably,  and  per- 
haps dishonorably."     (Clarke  on  Extradition  [sec.  ed.],  p.  34.) 

A  still  earlier  case,  occurring  in  ITSi,  before  the  adoption  of 
the  Constitution,  was  that  of  Chevalier  de  Longchamps,  who  was 
indicted  in  Philadelphia  for  "  threatening  bodily  harm  to  M. 
Marbois,  the  Consul-General  of  France  in  the  United  States, 
and  Secretary  to  the  French  Legation,  and  also  for  an  assault 
upon  him."  Having  appeared  in  the  uniform  of  a  French  ofli- 
cer  and  called  himself  such,  the  Minister  of  France  demanded 
that  he  should  be  delivered  up  that  he  might  be  sent  to  France 
for  trial  and  punishment.  The  court  before  which  the  indict- 
ment was  brought,  being  informed  of  this  demand,  had  two  ques- 
tions to  decide.  One  was  whether  the  prisoner  could  be  lawfully 
delivered  up,  which  was  answered  in  the  negative.  The  other 
was  whether,  if  he  could  not  be  delivered  up,  he  could  be  impris- 
oned until  the  £ing  of  France  should  declare  the  reparation  sat- 
isfactory ;  and  this  also  was  answered  in  the  negative.  Being 
convicted  on  both  counts  of  the  indictment,  he  was  punished  by 
fine  and  imprisonment  under  American  laws,  but  not  surrendered 
to  the  French  Government.  {SespuUioa  v.  Longcha'inp%^  1  Dall. 
120.) 

These  cases  show  that  the  international  surrender  of  fugitive 
criminals,  except  as  provided  for  by  treaty,  has  no  basis  or  sanc- 
tion in  the  usage  of  tlie  United  States.  The  only  instance  of 
such  surrender  without  a  treaty  requiring  it,  during  the  entire 
history  of  the  Government,  is  that  of  Ai^uelles. 

Chief  Justice  Taney,  in  Hohnes  v.  Jennisan^  14  Pet.  540,  574, 
referred  to  the  treaty  of  1794  with  Great  Britain,  the  twenty- 
seventh  article  of  whjch  provided  for  extradition  between  the 
two  countries,  and  ceased  to  be  operative  after  1806,  and  then 
proceeded  to  say : 

"  It  is  believed  that  the  General  Government  has  entered  into 
no  treaty  stipulations  upon  this  subject  since  the  one  above  men- 
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tioned,  and  in  every  instance  where  there  was  no  engagement  by 
treaty  to  deliver,  and  a  demand  has  been  made,  th^  have  nni- 
fornily  refused,  and  have  denied  the  right  of  the  Executive  to 
surrender,  because  there  was  no  treaty  and  no  law  of  Congress 
to  authorize  it.  And  acting  upon  this  principle  throughout,  they 
have  never  demanded  from  a  foreign  Government  any  one  who 
fled  from  this  country  in  order  to  escape  from  the  punishment 
due  to  his  crimes." 

This  was  said  in  1840,  when  the  United  States  had  no  treaty 
of  extradition  with  any  other  Government,  and  had  had  none 
since  1806.  The  settled  practice  of  the  Government,  under  these 
circumstances,  was  neither  to  demand  nor  surrender  fugitive 
criminals. 

4.  Laws  of  Congress.  —  Congress,  in  1848,  passed  its  first  law 
on  this  subject,  which,  being  supplemented  by  other  acts,  consti- 
tutes the  law  of  the  United  States  in  respect  to  international 
extradition.  The  only  cases  to  which  this  law,  by  its  express 
terms,  is  applicable,  are  those  for  which  provision  is  made  by 
treaty.  The  obvious  inplication  is  that  there  ore  no  other  lawful 
cases  of  such  extradition. 

The  power  to  pass  such  a  law  rests  upon  that  provision  of  the 
Constitution  which  authorizes  Congress  ^^  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution"  all 
powers  vested  '^  in  the  Government  of  the  United  States,  or  in 
any  department  or  officer  thereof."  The  treaty  power  given  to 
the  President,  subject  in  its  exercise  to  the  advice  and  consent  of 
the  Senate,  is  one  of  these  powers ;  and  there  can  be  no  doubt 
that  it  extends  to  treaties  of  extradition  with  foreign  nations. 

This,  as  Attorney-General  Cnshing  declared  in  the  Ca%e  of  a 
deserter  from  the  Dcmish  ship  Sago^  6  Op.  Att.-Q«n.  155,  is  the 
source  from  which  Congress  derives  its  authority  to  enact  a  law 
for  the  delivery  of  criminal  fugitives  from  other  countries.  The 
f ramers  of  the  Constitution  seem  to  have  regarded  the  whole 
question  as  being  covered  by  the  treaty  power,  and  hence  made 
no  other  provision  in  regard  to  it.  And  if  Congress  be  thus  lim- 
ited in  its  power,  what  reasonable  pretense  can  there  be  for  the 
theory  that  the  President,  with  no  treaty  and  no  law  giving  him 
the  authority,  has  the  power  to  order  the  arrest  and  delivery  of  a 
fugitive  criminal  from  another  country  ? 
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5.  Opinions  of  Attorney-Generals. — The  Attornej-Generals 
of  the  United  States  have  been  frequently  called  upon  to  express 
their  official  opinions  on  various  points  connected  with  interna- 
tional extradition.  One  of  the  earliest  of  these  opinions  was 
given  by  Attorney-General  Lee  in  1797,  in  the  Ca^e  of  William 
JbneSy  1  Op.  Att.-Gen.  68,  in  which  he  said :  "If  a  demand  were 
formally  made  that  William  Jones,  a  subject  and  fugitive  from 
justice,  or  any  of  our  own  citizens,  heinous  offenders  within  the 
dominion  of  Spain,  should  be  delivered  to  their  Government  for 
trial  and  punishment,  the  United  States  are  in  duty  bound  to 
comply ;  yet  having  omitted  to  make  a  law  directing  the  mode 
of  proceeding,  I  know  not  how,  according  to  the  present  system, 
a  delivery  of  such  offender  could  be  effected.  To  refuse  or  neg- 
lect to  comply  with  such  a  demand  may,  under  certain  circum- 
stances, afford  to  the  foreign  nation  just  cause  for  war." 

The  United  States  at  the  time  had  no  extradition  treaty  with 
Spain,  and  hence  the  whole  question  was  simply  one  of  comity, 
which  Attorney- General  Lee  regarded  as  equivalent  to  an  inter- 
national obligation.  He  saw  no  way  of  discharging  the  duty  in 
the  then  existing  state  of  the  law,  and  hence  suggested  the  expe- 
diency of  enacting  a  law  to  remedy  the  difficulty. 

Attorney-General  Wirt,  in  SvUivcm^a  Caae^  1  Op.  Att.-Gen. 
509,  in  1821  went  into  a  thorough  examination  of  the  question  ; 
and  the  result  to  which  he  came  was  stated  as  follows :  *^  The  truth 
seems  to  be  that  this  duty  of  delivering  up  criminals  is  so  vague, 
is  of  so  imperfect  a  nature  as  an  obligation,  is  so  inconveniently 
incumbered  in  practice  by  the  requisition  that  the  partj  demanded 
shall  have  been  convicted  on  full  and  judicial  proof,  or  such  proof 
as  may  be  called  for  by  the  nation  on  whom  the  demand  is  made, 
and  the  usage  to  deliver  or  refuse  being  perfectly  at  the  option 
of  each  nation,  has  been  so  various,  and  consequently  so  uncer- 
tain in  its  action,  that  these  causes  combined  have  led  to  the 
practice  of  providing  by  treaty  for  aU  cdsea  in  which  a  nation 
wishes  to  give  herself  a  right  to  call  for  fugitives  from  her 
justice." 

The  demand  in  this  case  was  made  by  Great  Britain  without 
any  extradition  treaty,  and  the  Attorney-General  held  that  there 
was  no  obligation  to  comply  with  it.    He  added  the  expression 
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of  an  opinion  that  even  if  there  were  such  an  obligation  under 
the  law  of  nations,  '^  still  the  President  has  no  power  to  make  the 
delivery,"  since  he  can  derive  this  power  only  from  treaties  or 
from  acts  of  Congress,  neither  of  which  then  contained  any  pro- 
vision giving  him  such  authority. 

In  the  Cctse  of  two  Portuguese  Seamen^  2  Op.  Att-Gen.  569, 
whose  delivery  was  requested  by  the  King  of  Portugal,  Attorney- 
General  Taney  said :  *'  There  is  no  law  of  Congress  which  au- 
thorizes the  President  to  deliver  up  any  one  found  in  the  United 
States  who  is  charged  with  having  committed  a  crime  against  a 
foreign  nation,  and  we  have  no  treaty  stipulations  with  Portugal 
for  the  delivery  of  offenders.  In  such  a  state  of  things  it  has 
always  been  held  that  the  President  possesses  no  authority  to  de- 
liver up  the  offender."  So  also,  in  reference  to  the  Aj>plication 
of  Chevalier  Huygens^  2  Op.  Att.-Gen.  452,  he  said :  "As  there 
is  no  stipulation  by  treaty  between  the  two  governments  for  the 
mutual  surrender  of  fugitives  from  justice,  I  think  the  President 
would  not  be  justified  in  directing  the  surrender  of  the  person 
on  whom  a  part  of  the  stolen  articles  may  have  been  found,  in 
order  that  he  may  be  brought  to  trial  in  the  country  where  he  is 
supposed  to  have  committed  the  robbery." 

In  De  WUCs  Casey  3  Op.  Att.-Gen.  661,  Attorney-General 
Legar6  said :  "  The  President  is  not  considered  as  authorized,  in 
the  absence  of  any  express  provision  by  treaty,  to  order  the  de- 
hvering  up  of  fugitives  from  justice." 

In  Wmg^e  Case,  6  Op.  Att.-Gen.  85,  Attorney-General  Gush- 
ing, after  referring  to  the  cases  for  extradition  specified  in  the 
treaty  of  1842  with  Great  Britain,  and  remarking  that  larceny, 
the  offense  charged  against  Wing,  was  not  embraced  in  the  list, 
proceeded  to  say :  '*  It  is,  therefore,  in  these  cases  only  that,  by 
treaty,  either  Government  can  claim  the  extradition  of  fugitives 
taking  refuge  in  the  dominions  of  the  other.  It  is  the  settled 
politic  doctrine  of  the  United  States  that,  independently  of 
special  compact,  no  State  is  bound  to  deliver  up  fugitives  from 
the  justice  of  another  State.  *  *  *  I  am,  therefore,  of 
opinion  that  to  grant  the  present  application  would  be  contrary 
to  true  doctrines  of  international  law." 
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So  also  in  Ilamilton?8  Cdse^  6  Op.  Att.-Geii.  431,  Attorney- 
General  Gushing  said:  **It  is  the  established  rule  of  the  United 
States  neither  to  grant  nor  to  ask  for  extradition  of  criminals,  as 
between  us  and  any  foreign  Government,  unless  in  cases  for  which 
stipulation  is  made  by  express  convention." 

These  opinions  are  very  far  from  sustaining  the  position 
assumed  by  Secretary  Seward  in  ordering  the  surrender  of  Argu- 
elles  to  the  Spanish  authorities.  Only  one  of  them,  tliat  of  At- 
torney-General Lee,  given  in  1797,  claims  that  extradition,  in  the 
absence  of  treaties,  has  any  basis  in  the  law  of  nations ;  and  even 
ho  did  not  hold  that  the  duty  could  be  discharged  by  the  execu- 
tive department  of  the  Government,  unless  it  was  expressly  em- 
powered for  this  purpose  by  the  legislative  action  of  Congress. 

6.  Judicial  Opinions.  —  The  question  of  international  extra- 
dition has  frequently  come  before  the  courts  of  this  country  ; 
and,  with  a  single  exception,  the  opinions  expressed  are  unani- 
mous to  the  effect  that  there  is  no  obligation  to  surrender  fugi- 
tive criminals,  except  as  provided  for  by  treaty  stipulations. 
Chancellor  Kent,  In  the  Matter  of  Daniel  Washburn^  4  Johns. 
Ch.  105,  who  was  charged  with  theft  in  Canada,  and  brought 
before  him  on  habeas  corpus  in  1819,  expressed  the  following 
opinion :  ^'  It  is  the  law  and  usage  of  nations,  resting  on  the 
plainest  principles  of  justice  and  public  utility,  to  deliver  up  of- 
fenders charged  with  felony  and  other  high  crimes,  and  fleeing 
from  the  country  in  which  the  crime  was  committed,  into  a  for- 
eign and  friendly  jurisdiction.  When  a  case  of  that  kind  occurs 
it  becomes  the  duty  of  the  civil  magistrate,  on  due  proof  of  the 
fact,  to  commit  the  fugitive,  to  the  end  that  a  reasonable  time 
may  be  afforded  for  the  Government  here  to  deliver  him  up,  or 
for  the  foreign  Government  to  make  the  requisite  application  to 
the  proper  authorities  for  his  surrender.  *  *  *  Whether 
such  offender  be  a  subject  of  the  foreign  Government,  or  a  citi- 
zen of  this  country,  would  make  no  difference  in  the  application 
of  the  principle." 

A  similar  opinion  is  expressed  in  his  Commentaries  (third  cd.), 
vol.  1,  p.  36.  Chancellor  Kent  is  very  high  authority ;  yet  the 
doctrine  here  stated  is  not  supported,  but  rather  expressly  con- 
tradicted by  the  judiciary  of  this  country. 
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In  The  CommonwedUh  v.  Deacon^  10  Serg.  &  Eawle,  125, 
Chief  Jastice  Tighlman,  of  the  Supreme  Conrt  of  Pennsylvania, 
had  occasion  in  1623  to  consider  this  subject ;  and  after  an  elabo- 
rate review  of  the  opinions  of  "  respectable  authors,  the  practice 
of  nations  and  judicial  decisions,"  he  came  to  the  following  con- 
clusion :  '^  Upon  the  whole,  the  safest  principle  seems  to  be  that 
no  State  has  an  absolute  and  perfect  right  to  demand  of  another 
the  delivery  of  a  fugitive  criminal,  though  it  has  what  is  called 
an  imperfect  right  —  that  is,  a  right  to  ask  it  as  a  matter  of 
courtesy,  good  will  and  mutual  convenience.  Bat  a  refusal  to 
grant  such  request  is  no  just  cause  of  war."  The  mere  right 
to  ask  the  delivery,  which  is  the  only  right  conceded  by  the  Chief 
Justice,  is  really  no  right  at  all,  since  it  imposes  no  obligation. 

In  The  United  States  v.  Dav^isy  2  Sumn.  482,  Mr.  Justice 
Story,  in  stating  the  opinion  of  the  court,  said  in  1837:  "We 
are  of  opinion  that,  under  the  circumstances  established  in  evi- 
dence, there  is  no  jurisdiction  in  this  case."  In  answer  to  the 
suggestion  of  the  district  judge  that  Davis  sliould  be  remanded 
to  the  foreign  Government  for  trial,  Mr.  Justice  Story  remarked : 
"  That  he  had  never  known  any  such  authority  exercised  by  our 
courts,  except  where  the  case  was  provided  for  by  the  stipulations 
of  some  treaty.  lie  had  great  doubts  whether,  upon  principles  of 
international  law,  and  independent  of  any  statutable  provisions 
of  treaty  stipulations,  any  court  of  justice  was  either  bound  in 
duty,  or  authorized  in  its  discretion,  to  send  back  any  offender  to 
a  foreign  Government  whose  laws  he  was  supposed  to  have  vio- 
lated." The  district  judge  assented  to  this  view,  and  the  prisoner 
was  discharged. 

In  the  Case  of  Jose  Ferreira  Dos  SantoSy  2  Brock.  49i3,  Jud^ 
Barbour,  who  was  subsequently  appointed  as  one  of  the  justices 
of  the  Supreme  Court  of  the  United  States,  remarked  that  the 
solution  of  the  question  presented  to  the  court  depended  upon 
that  of  two  others  '^  "  1.  Has  a  nation,  whose  citizen  or  subject 
commits  a  crime  within  its  own  jurisdiction,  and  is  afterward 
found  within  that  of  another,  a  right  by  the  law  of  nations,  upon 
its  demand,  to  have  him  delivered  up  by  that  other,  for  the  pur- 
pose of  being  tried  where  the  crime  was  committed  ?  2.  If  such 
right  exists,  have  the  judicial  officers  of  the  United  States,  sup- 
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posing  the  evidence  to  be  snfBcient,  any  anthoritj  to  act  in  rela- 
tion to  it  as  auxiliary  to  the  executive  department  I "  Both  of 
these  questions  were  considered  at  large,  and  both  answered  in 
the  negative. 

Judge  Barbour,  in  the  conclusion  of  his  deliverance,  said  :  ^^  I 
am  of  opinion  that,  without  a  treaty  stipulation,  this  Government 
is  not  under  any  obligation  to  surrender  a  fugitive  from  justice 
to  another  Government  for  trial,  and  that,  as  a  judicial  officer  of 
the  United  States,  I  have  no  authority  whatever,  either  to  arrest 
or  detain,  with  a  view  to  such  surrender."  The  United  States 
had  no  extradition  treaty  with  Portugal ;  and  hence  the  prisoner, 
who  was  a  Fortnguese  subject,  was  at  once  discharged.  This 
case  occurred  in  1835. 

In  The  Matter  of  the  British  Prisoners^  1  Woodb.  &  Minot, 
66,  which,  in  1845,  came  before  the  United  States  Circuit  Court 
for  the  First  Circuit,  Judge  Woodbury,  after  stating  the  facts  of 
the  case,  proceeded  to  say :  "  It  was  then  a  proper  case,  and  one 
expressly  enumerated  under  the  stipulations  of  the  treaty  of  1842 
for  the  surrender  of  a  supposed  offender.  But  without  such  a 
stipulation,  however  fit  it  might  seem  in  comity  or  morals  to  sur- 
render citizens  of  other  countries  to  answer  for  offenses  com- 
mitted at  home  against  their  own  laws,  it  is  usually  considered 
that  there  is  no  political  obligation  under  the  laws  of  nations  to 
do  it." 

In  Adriance  v.  Lcigrcvm^  59  N".  T.  110,  Chief  Judge  Church, 
in  stating  the  opinion  of  the  Court  of  Appeals,  said :  "  It  was 
formerly  very  much  questioned  among  jurists  whether  the  surren- 
der of  fugitives  from  justice,  by  one  Government  to  another, 
was  a  duty  or  obligation  imposed  by  the  law  of  nations,  or  de- 
pended upon  courtesy  or  comity,  which  might,  or  not,  be  exer- 
cised at  the  pleasure  of  each  Government  without  cause  of  com- 
plaint. In  this  country,  and  in  England  at  least,  it  has  been  sub- 
stantially settled  that  no  such  duty  exists ;  and  in  practice  it  is 
believed  that  in  nearly  all  countries  neither  demand  nor  surren- 
der is  now  made,  except  in  obedience  to  treaty  stipulations." 

The  Court  of  Appeals  of  Kentucky,  in  The  CommonwedUh  v. 
HoAJoes^  13  Bush,  697,  said :  "  The  right  of  one  Government  to 
demand  and  receive  from  another  the  custody  of  an  offender  who 
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has  Bought  asjlam  npon  its  soil,  depends  upon  the  existence  of 
treaty  stipulations  between  them,  and  in  all  cases  is  derived  from, 
and  is  measured  and  restricted  by,  the  provisions,  express  or  im* 
plied,  of  the  treaty." 

So,  also,  in  The  MaUer  of  Metzger^  6  How.  176,  the  Supreme 
Court  of  the  United  States  said :  "  The  surrender  of  fugitives 
from  justice  is  a  matter  of  conventional  arrangement  between 
States,  as  no  such  obligation  is  imposed  by  the  law  of  nations." 

7«  The  Conclusion.  —  The  preponderance  of  authority  do- 
rived  from  practice,  the  legislation  of  Congress,  the  opinions  of 
the  Attorney-Generals  of  the  United  States,  and  the  deliverances 
of  the  judiciary,  both  State  and  Federal,  clearly  shows  that  no 
department  of  the  Oeneral  Government  is  either  bound  or  author- 
ized  to  deliver  up  fugitive  criminals  from  other  countries,  except 
in  those  cases  for  which  provision  is  made  by  treaty.  The  powers 
of  the  Government  are  bestowed  by  the  Constitution ;  and,  ex- 
cept as  it  may  be  clothed  with  the  extradition  power  through 
treaties,  no  such  power  is  found  among  the  express  or  implied 
grants  to  Congress,  or  among  those  to  the  executive  department, 
or  among  the  powers  given  to  the  Federal  judiciary.  There  can 
be  no  discretion  in  the  exercise  of  the  power,  since  it  does  not 
exist  at  all. 

The  delivery  of  Arguelles,  being  wholly  without  any  legal 
authority,  was  not  at  ail  excusable  by  the  fact  that  the  alleged 
fugitive  was  supposed  to  be  guilty  of  a  heinous  offense.  This 
supposition,  if  true,  does  not  change  the  principle  or  the  nature 
of  the  act.  Rules  of  law  do  not  vary  with  the  merits  or  demerits 
of  the  particular  case  to  which  they  are  applied.  Lynching  men 
for  murder,  not  being  the  method  prescribed  by  law  for  killing 
murderers,  is  itself  an  act  of  murder. 

So  the  forcible  seizure  of  a  person  and  the  delivery  of  him  to 
the  agent  or  agents  of  another  Government,  to  be  removed  from 
the  jurisdiction  and  protection  of  the  lavirs  of  this  conntry,  and 
to  be  tried  for  a  crime  or  crimes  committed  elsewhere,  unless 
authorized  and  provided  for  by  a  treaty,  can  have  no  other  legal 
chai'acter  than  that  of  official  kidnapping.  The  action  of  the 
executive  branch  of  the  Government,  in  the  case  of  Arguelles, 
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was  an  enormous  usurpation  of  power,  and,  as  a  precedent,  is 
one  of  the  very  worst  in  our  whole  history.  It  ought  to  have 
called  forth  the  most  unqualified  protest  on  the  part  of  Congress. 

The  theory  that  any  person,  peacefully  coming  within  the  jur- 
isdiction of  our  laws,  and  committing  no  offense  against  them? 
may,  in  the  absence  of  any  treaty  or  law  of  Congress  authorizing 
his  extradition  on  the  cliarge  of  crime  made  by  a  foreign  Govern- 
ment, be  denied  the  right  of  unmolested  asylum  at  the  discretion 
of  the  President  of  the  United  States,  assigns  to  his  office  the 
prerogatives  of  an  absolute  despot.  Such  was  the  theory  put  in 
practice  Vith  reference  to  Arguelles. 

TVe  liave  selected  this  case,  not  on  account  of  the  man  himself, 
but  on  account  of  the  principle  involved  in  it,  and  especially  for 
the  purpose  of  considering  the  question  whether  the  General 
Government,  independently  of  treaties,  is  clothed  with  the  power 
of  international  extradition,  and  also  whether  such  extradition 
on  the  simple  basis  of  the  law  of ,  nations  has  any  legal  standing 
among  the  American  people.  The  preponderance  of  authority 
is  overwhelmingly  against  the  idea. 

Secretary  Seward,  in  his  answer  to  the  resolution  of  the  Sen- 
ate, remarked  that  no  nation  is  ^'  bound  to  furnish  asylum  to  dan- 
gerous criminals  who  are  offenders  against  the  human  race." 
This  is  true,  yet  it  has  no  relation  to  the  question  whether  the 
ari'cst  and  delivery  of  Arguelles  were  legally  justifiable.  The 
President  of  the  United  States  is  not  clothed  with  the  total 
sovereignty  of  the  United  States,  but  is  simply  the  executive 
authority  thereof,  and,  as  such,  limited  in  his  powers  and  duties 
by  the  Constitution  and  laws  of  the  United  States,  and  cannot 
lawfully  exercise  any  power  with  which  ho  is  not  thus  invested. 
The  policy  of  the  United  States  as  to  the  extradition  of  fugitive 
criminals  is  not  to  be  settled  by  an  executive  act,  without  the 
warrant  cf  a  treaty,  or  any  law  of  Congress  authorizing  the  act. 
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CHAPTER  II. 


STATE  AUTHORITY. 


The  question  which  it  will  be  tlie  object  of  this  chapter  to 
coDsider  and  answer,  is  whether  the  States  of  the  Union  have 
the  power,  smce  the  adoption  of  the  Constitution  of  the  United 
States,  to  deliver  up  to  a  foreign  Government  persons  found 
within  their  respective  territories,  at  the  request  or  demand  of 
such  Government,  and  upon  the  charge  and  proof  that  these  per- 
sons have  committed  crimes  against  its  laws,  in  order  that  they 
may  be  tried  and  punished  for  such  alleged  offenses. 

This  question  relates  entirely  to  that  form  of  extradition  which 
is  called  international,  and  has  nothing  to  do  with  inter-State  ex- 
tradition, for  which  a  special  provision  is  made  in  the  Constitu- 
tion of  the  United  States.  If,  as  was  partly  sliown  in  the  pre- 
vious chapter,  and  will  be  more  fully  shown  in  the  next  chapter, 
the  United  States  possess  the  extradition  power,  to  be  exercised 
by  the  President  in  making  and  executing  extradition  treaties, 
then  it  is  important  to  ascertain  whether  the  same  power  is  also 
possessed  by  the  several  States  composing  the  Union,  and  may 
by  them  be  concurrently  exercised.     This  is  the  present  inquiry. 

1.  The  Political  Status  of  the  States.— The  States  of  the 
Union,  in  themselves  considered  as  distinct  and  separate  politi- 
cal organizations,  are  not  nations,  any  more  than  the  towns  and 
counties  composing  them  are  nations.  They  are  simply  parts  of 
the  political  body  or  nation  known  as  '*  the  United  States  of 
America."  They  have  no  treaty  power.  They  neither  send  nor 
receive  ambassadors.  They  conduct  no  foreign  correspondence 
with  the  nations  of  the  earth.  They  can  neither  declare  war  nor 
make  peace.  They  have  no  political  status,  as  nations,  in  the 
great  family  of  nations. 

The  United  States,  on  the  other  hand,  form  a  nation,  and, 
through  the  Government  thereof,  manage  and  conduct  all  the 
Telations  of  the  country  with  other  nations.  The  Government 
of  the  United  States  does,  in  this  respect,  precisely  the  things 
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which  the  States  have  no  power  to  do.  All  international  mat- 
ters, alike  by  the  letter  and  spirit  of  the  Constitution ,  are  ob- 
vioosly  intended  to  be  placed  exdusiyelj  in  its  hands,  and  with- 
drawn from  the  sphere  of  State  powers  and  State  action. 

The  extradition  of  f  ogitivo  criminals,  at  the  request  of  a  for- 
eign Government,  is  plainly  an  international  matter,  properly 
belonging  to  the  foreign  intercourse  of  the  United  States.  It 
is  a  question  between  the  Government  of  the  United  States  and 
foreign  Governments.  The  latter,  either  with  or  without  a 
treaty,  make  the  request  or  demand,  when  fugitive  criminals 
have  sought  asylum  in  this  land ;  and  the  former  deals  with  the 
matter  according  to  its  sense  of  propriety  and  justice. 

If  then  the  General  Government,  through  the  treaty  power, 
possesses  the  extradition  power,  as  will  be  shown  in  the  ensuing 
chapter,  and  if  this  power  belongs  to  the  foreign  intercourse  of 
the  country  in  which  the  States  as  sucli  do  not  participate,  the 
strong  presumption  from  the  whole  analogy  and  structure  of  the 
Constitution  is  that  the  States  do  not  also  possess  the  same  power. 
The  possession  of  this  power  by  the  States,  if  real,  would  be 
exceptional  to  the  general  import  and  design  of  the  Constitu- 
tion. It  would  in  this  respect  place  them  in  relations  to  other 
countries  not  elsewhere  recognized  or  admitted  in  that  instni- 
inent. 

There  is,  moreover,  no  practical  necessity  that  the  States 
should  possess  or  exercise  this  power.  The  possession  of  it  by 
the  General  Government,  and  its  operation  through  that  Gov- 
ernment  in  all  parts  of  the  United  States,  are  amply  sufficient 
for  all  the  purposes  sought  to  be  gained  by  extradition. 

2.  The  Qaestion  of  Bepagnancy. — ^It  is  one  of  the  settled 
rules,  in  the  interpretation  of  the  Constitution,  that  the  States 
possess  no  povtrer  which,  in  the  exercise  thereof,  would  be  re- 
pugnant to  a  similar  power  granted  to  the  General  Government, 
and  that,  too,  whether  the  power  be  expressly  prohibited  to  the 
States  or  not.  Alexander  Hamilton  laid  down  this  principle, 
and  the  Supreme  Court  of  the  United  States  has  repeatedly 
affirmed  it.    {The  Federalist^  No.  62.) 

Now,  it  being  assumed  that  the  General  Government  does  pos- 
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sess  the  extradition  power,  and  may  exercise  it  in  its  discretion, 
then,  if  the  States  also  possess  the  same  power  and  may  exercise 
it  in  their  discretion,  the  latter  may  entirely  frustrate  the  policy 
adopted  by  the  former.  The  refusal  of  the  General  Govern- 
ment to  make  extradition  treaties,  or  to  deliver  up  fugitive  crimi- 
nals to  foreign  Governments  under  any  circumstances,  or  to 
make  the  delivery  of  such  a  criminal  in  a  specific  case,  could  be 
rendered  utterly  null  and  void,  if  what  the  Government  refuses 
to  do  each  of  the  States  might  do. 

So,  also,  if  the  Government  should  by  treaty  enter  into  stipu- 
lations with  other  Governments  on  this  subject,  and  thus  define 
the  circumstances  and  rules  under  which,  the  crimes  for  which, 
and  the  evidence  upon  which,  extradition  might  be  had,  all  this 
would  be  nugatory,  if  it  were  true  that  every  State  in  the 
Union,  as  such,  possessed,  independently  and  concurrently  with 
the  General  Government,  the  power  of  regulating  this  subject 
within  its  own  territory.  It  might  have  a  policy  entirely  diflfer- 
ent  from  that  of  the  General  Government. 

The  President,  upon  this  supposition,  could  make  no  treaty  on 
the  subject,  and  Congress  could  enact  no  law  for  its  execution, 
that  would  establish  any  uniform  and  settled  rule  in  the  practice 
of  the  country.  Whatever  might  be  the  policy  of  the  General 
Government,  whether  negative  in  the  form  of  refusal,  or  posi- 
tive in  the  form  of  extradition  treaties,  it  would  be  at  the  op- 
tion of  the  States  either  to  change  or  reverse  it  at  any  time, 
by  the  adoption  of  a  different  policy. 

The  possession  of  the  extradition  power,  by  the  States,  is  mani- 
festly repugnant  to  the  possession  and  exercise  of  the  same 
power  by  the  General  Government.  And,  inasmuch  as  the  lat- 
ter undoubtedly  possesses  the  power,  it  follows  as  a  necessary 
inference  that  the  former  do  not  and  cannot  possess  and  exer- 
cise it. 

The  case  is  not  parallel  to  those  cases  in  which  concurrent  but 
compatible  powers,  as,  for  example,  the  power  of  taxation,  are 
possessed  alike  by  the  General  Government  and  by  the  State 
governments.  The  taxing  power  is  necessary  to  both  govern- 
ments, and  may  be  exercised  by  both,  without  any  interference  of 

the  one  with  the  operations  of  the  other. 
3 
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Nor  is  the  case  parallel  to  those  eases  in  which  a  State  Gov-  | 

eminent  may  act  on  a  subject  until  the  General  Government 
shall  see  fit  to  act  on  the  same  subject,  and  thereby  supersede  the 
action  of  the  State,  as,  for  example,  the  passage  of  a  bankrupt  | 

law  by  a  State  in  the  absence  of  any  legislation  by  Congress  with  ' 

regard  to  bankruptcy.   The  omission  of  the  General  Government  I 

to  make  extradition  treaties  and  enact  extradition  laws  would 
be  the  refusal  of  all  extradition,  and  in  this  sense  it  would 
be  positive  action  on  the  subject ;  and  if  the  States  having  the 
extradition  power  were  to  adopt  a  different  policy  then  their 
policy  would  be  repugnant  to  that  of  the  General  Government 
No  such  repugnancy  exists  when  States  enact  bankrupt  laws, 
where  Congress  has  not  legislated  at  all  on  the  subject.  1 

Nor,  again,  is  extradition  parallel  to  an  exercise  of  the  police 
power  of  the  States,  which  was  considered  and  sustained  by  the 
Supreme  Court  of  the  United  States  in  The  CUy  of  New  York 
V.  Mihhy  11  Pet.  102.  The  police  power  of  a  State  operates  for 
the  protection  and  safety  of  the  people  of  that  State,  and  may, 
if  necessary,  extend  to  the  exclusion  of  any  class  of  pei*8ons 
therefrom,  except  when  the  Constitution,  or  a  treaty,  or  a  law  of  ! 

Congress  otherwise  provides.    Such  an  exercise  of  power  has  \ 

nothing  to  do  with  foreign  nations,  and  involves  no  intercourse  ' 

or  arrangements  with  them.  It  is  simply  a  domestic  regulation 
for  the  general  good. 

Extradition,  on  the  other  hand,  is  direct  intercourse  with  a  for- 
eign Government.  It  hears  a  request  from  that  Government,  and 
decides  whether  it  shall  be  granted  or  not.  It  arrests  a  fugitive 
criminal  in  order  to  co-operate  with  a  foreign  nation  in  its  effort 
to  bring  him  to  justice  ;  and  if  the  arrest  and  delivery  be  by  a 
State,  then  that  State  passes  into  the  sphere  of  intercourse  and 
cooperation  with  such  foreign  nation,  and  is  exercising  a  power 
which  is  not  compatible  with  a  similar  }K)wer  possessed  by  the 
General  Government. 

3.  The  Constitutional  Prohibition.  —  The  Constitution,  in 
its  first  article  and  in  the  first  clause  of  the  tenth  section,  declares 
that  "no  State  shall  enter  into  any  treaty,  alliance  or  confedera- 
tion ; "  and,  in  a  subsequent  clause  of  the  same  section,  it  declares 
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that  no  State  shall,  without  the  consent  of  Congress,  '^  enter  into 
any  agreement  or  compact  with  another  State,  or  with  a  foreign 
power." 

The  first  of  these  prohibitions  is  absolute  and  nnqnalified,  and 
completely  excludes  all  power  in  the  States  to  make  treaties  with 
foreign  nations  on  any  subject  whatever.  The  States,  of  course, 
cannot  make  extradition  treaties  securing  the  right  to  demand 
fugitive  criminals  from  foreign  Governments,  and  contracting  the 
obligation  to  deliver  them  up  to  such  Govermnents. 

The  second  prohibition  forbids  the  States,  without  the  consent 
of  Congress,  to  enter  into  any  agreement  or  compact  "  with  a 
foreign  power.''  The  "  agreement  or  compact,"  as  here  referred 
to,  is  not  identical  with  a  formal  treaty,  which  is  absolutely  for- 
bidden in  a  previous  clause  of  the  section.  Tlie  words  mean  any 
arrangement,  negotiation,  agreement  or  compact  with  a  foreign 
power,  though  it  should  not  amount  to  a  treaty  in  the  strict 
sense ;  and  no  State,  unless  with  the  prior  consent  of  Congress, 
can  enter  into  any  arrangement,  negotiation,  agreement,  or  com- 
pact on  any  subject  with  another  State  or  with  a  foreign  power. 

The  plain  design  of  both  prohibitions  is  to  exclude  the  States 
from  all  official  intercourse  with  foreign  nations,  and  leave  all 
such  intercourse  to  be  exclusively  managed  and  conducted  by  the 
General  Government.  They  cannot  make  a  treaty,  and  they 
cannot,  except  with  the  consent  of  Congress,  enter  into  any 
agreement  or  compact,  either  with  each  other  or  with  a  foreign 
power,  even  though  it  should  not  be  a  treaty  in  the  technical 
sense. 

It  follows  that  no  State  can,  without  such  consent,  agree  in  a 
specific  case  to  deliver  up  a  fugitive  criminal  to  a  foreign  Gov- 
ernment; and  if  it  has  no  power  to  make  such  an  agreement, 
then  it  has  no  power  to  do  the  thing  itself.  No  State  can  do 
what  it  has  no  power  to  agree  to  do.  The  delivery  of  a  fugitive 
criminal  to  a  foreign  Government,  even  without  a  reguUir  and 
formal  agreement  beforehand,  would  be  essentially  the  same  thing 
as  doing  it  with  such  an  agreement.  It  would,  in  that  case,  be  an 
affirmative  response  to  the  request  or  demand  of  the  foreign 
Government  and  an  agreement  to  do  the  thin«:  requested  or  de- 
manded, accompanied  with  the  actual  doing  of  it,  and  would  be 
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just  the  tiling  in  kind  wliicli  it  is  the  purpose  of  the  Constitution 
to  forbid  and  prevent. 

Moreover,  the  delivery  of  a  fugitive  criminal  to  a  foreign  Gov- 
ernment by  a  State,  even  with  the  consent  of  Congress,  suppos- 
ing this  consent  to  be  obtained,  would  not  be  admissible,  since 
the  power  to  do  so,  as  already  shown,  would  be  repugnant  to  a 
similar  power  vested  in  the  General  Government  The  agree- 
ment or  compact  with  a  foreign  power  which,  with  the  consent 
of  Congress,  is  admissible,  is  evidently  not  of  the  kind  that  em- 
braces the  extradition  of  fugitive  criminals,  since  this  is  provided 
for  in  the  powers  of  the  General  Government,  and  since  it  is  a 
part  of  the  foreign  intercourse  of  the  United  States  intended  to 
be  exclusively  confided  to  that  Government,  and  especially  to  the 
President  in  the  exercise  of  the  treaty-making  power.  The 
framers  of  the  Constitution  evidently  did  not  mean  that  Congress, 
by  simply  giving  its  consent,  should  be  able  to  endow  a  State  with 
any  such  power. 

4.  The  Case  of  Holmes.  — An  application  was,  in  1840,  made 
to  the  President  of  the  United  States  by  the  authorities  of  Lower 
Canada  for  the  arrest  and  delivery  of  one  George  Holmes,  on 
the  charge  of  murder  committed  in  Lower  Canada.  There  was 
at  die  time  no  treaty  between  the  United  States  and  Great  Britain 
for  the  mutual  delivery  of  fugitive  criminals ;  and  the  President, 
holding  that  he  had  no  authority  to  comply  with  such  an  applica- 
tion, except  as  authorized  by  treaty  to  do  so,  declined  to  take  any 
action  in  the  case. 

A  similar  application  was  then  made  to  Governor  Jennison,  of 
Vermont,  in  which  State  the  fugitive  criminal  was  declared  to 
be  domiciled.  There  was  at  the  time  no  statute  law  of  that 
State  giving  the  Governor  authority  to  order  the  arrest  and  de- 
livery of  fugitive  criminals  at  the  request  of  a  foreign  Govern- 
ment. 

Governor  Jennison,  however,  issued  a  warrant  of  arrest,  and 
directed  the  sheriff  of  the  county  of  Washington,  having  ar- 
rested Holmes,  to  convey  him  to  some  convenient  place  on  the 
confines  of  the  State  of  Vermont  and  Lower  Canada,  and  there 
deliver  him  to  such  person  or  persons  as  might  by  the  Canadian 
authorities  be  empowered  to  receive  him.    The  sheriff  executed 
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the  wan-ant  of  arrest;  but  before  the  delivery  was  actually 
effected  Holmes  saed  out  a  writ  of  liaheaa  oorpvs  from  the  Su- 
preme Court  of  Yermont,  commanding  the  sheriff  to  bring  the 
body  of  the  prisoner  into  court,  and  make  due  return  as  to  the 
cause  of  the  arrest  and  detention. 

The  court,  having  heard  the  case,  adjudged  as  follows : 

"  Wherefore,  after  a  full  hearing  of  the  parties,  and  all  and 
singular  the  premises  aforesaid  being  seen  and  fully  examined,  it 
is  adjudged  by  the  court  here  that  the  aforesaid  cause  of  deten- 
tion and  imprisonment  of  the  said  George  Holmes  is  good  and 
sufficient  in  law,  and  that  he  be  remanded  and  held  accordingly 
under  the  process  set  forth  in  the  return  to  this  writ  of  habeas 
corpuaP 

This  decision  affirmed  and  sustained  the  power  of  the  Gov- 
ernor of  Vermont  to  issue  the  warrant  for  the  arrest,  detention 
and  delivery  of  Holmes  to  the  Canadian  authorities  as  a  fugitive 
criminal,  even  without  any  express  statute  of  the  State  providing 
therefor.  It  assimied  that  the  State,  through  its  executive  au- 
thority, could  make  such  an  arrest  and  delivery,  and  that,  too, 
notwithstanding  the  President  of  the  United  States  for  want  of 
power  had  declined  to  act  The  Governor  of  Vermont,  in  a 
matter  of  foreign  intercourse,  undertook  to  do  what  the  Presi- 
dent decided  that  he  had  no  power  to  do ;  and  the  Supreme  Court 
of  the  State  affinned  the  legality  of  his  action. 

The  decision  being  rendered  by  the  highest  court  of  the  State 
of  Vermont,  Holmes,  under  the  twenty-fifth  section  of  the  Ju- 
diciary Act  of  1789  (1  U.  S.  Stat,  at  Large,  73),  sued  out  a  writ 
of  error  from  the  Supreme  Court  of  the  United  States ;  and  this 
court,  being  divided  in  opinion,  was  not  able,  as  a  court,  to  render 
any  other  judgment  than  that  of  dismissing  the  case  for  want  of 
jurisdiction.  {Holmes  v.  Jennison^  14  Pet.  640.)  There  was, 
consequently,  no  positive  decision  by  the  court  in  regard  to  the 
specific  question  involved  in  the  action  of  Governor  Jennison, 
and  decided  by  the  Supreme  Court  of  Vermont. 

Chief  Justice  Taney,  however,  delivered  an  elaborate  opinion 
upon  the  merits  of  the  case,  and  with  him  Messrs.  Justices  Story, 
McLean  and  Wayne  concurred.  The  main  point  in  the  case  he 
stated  as  follows :  "  Can  a  State,  since  the  adoption  of  the  Con- 
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Btitution  of  the  United  States,  deliver  up  an  individual  found 
within  its  territory  to  a  foreign  Government,  to  be  there  tried 
for  offenses  alleged  to  have  been  committed  against  it  ? "  Upon 
this  point  he  remarked : 

"  This  involves  an  inquiry  into  the  relative  powers  of  the  Fede- 
ral and  State  Governments  upon  a  subject  which  is  sometimes 
one  of  great  delicacy.  In  the  case  before  ns,  the  party  concerned 
is  an  obscure  individual,  not  a  citizen  of  the  United  States,  and 
who  is  not  likely  to  attract  any  great  share  of  public  attention. 
But  in  times  of  war  and  high  excitement  the  principle  now  to 
be  decided  may  reach  cases  where  great  public  mterests  are  con- 
cerned, and  where  the  surrender  may  materiallv  affect  the  peace 
of  the  Union.  We  are  fully  sensible  of  the  importance  of  the 
inquiry,  and  of  the  necessity  of  approaching  it  with  the  utmost 
deliberation  and  caution." 

Having  disposed  of  a  preliminary  question  relating  to  jurisdic- 
tion. Chief  Justice  Taney,  assuming  tliat  the  General  Govern- 
ment possesses  the  extradition  power,  denied  that  the  State  gov- 
ernments also  possess  the  same  power.  For  this  opinion  he 
assigned  two  reasons,  both  of  which  he  expanded  at  length. 
The  first  reason  is  the  fact  that,  according  to  the  express  words 
of  the  Constitution,  the  power  is  one  of  the  powers  which  the 
States  are  forbidden  to  exercise  without  the  consent  of  Congress. 
The  second  reason  consists  in  the  fact  that  the  power  would  be 
incompatible  and  inconsistent  with  the  powers  conferred  on  the 
Federal  Government.  The  substance  of  both  of  these  reasons, 
in  a  condensed  form,  lists  been  presented  in  the  preceding  argu- 
ment on  the  question,  and  need  not  be  here  repeated. 

It  is  true  that  this  deliverance  was  not  an  authoritative  reversal 
of  the  judgment  of  the  Supreme  Court  of  Vermont,  but  simply 
an  expression  of  the  opinion  of  Chief  Justice  Taney  and  the  other 
three  justices  who  concurred  with  his  views.  It,  however,  had 
the  practical  effect  of  a  reversal.  The  Supreme  Court  of  Ver- 
mont soon  after  revised  and  reversed  its  own  decision,  and  or- 
dered the  discharge  of  Holmes  from  custody,  thereby  declaring 
the  custody  to  be  imlawful,  and  also  declaring  that  the  Governor 
of  Vennont  had  no  authority  for  ordering  the  arrest,  detention 
and  delivery  of  Holmes  to  the  person  or  persons  empowered  by 
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the  aathoritiee  of  Lower  CaDada  to  receive  him.    (Mo  p(vtU 
Holmea,  12  Vt.  631.) 

6.  The  Case  of  Carl  Togt. — The  same  question  was,  in  1872, 
considered  by  the  Court  of  Appeals  of  the  State  of  New  York 
in  The  People,  ex  rd.  Franda  C.  Barlow,  v.  Ourtis,  60  N.  T. 
821. 

The  case,  as  it  stood  before  the  conrt,  came  up  on  a  writ  of 
error  to  review  the  judgment  of  the  Supreme  Court  at  Qeneral 
Term,  in  the  first  judicial  department,  which  judgment  affirmed 
the  proceedings  before  the  defendant,  who  was  a  judge  of  the 
Superior  Court  of  the  city  of  New  York,  which  proceedings  had 
been  brought  into  the  Supreme  Court  by  a  writ  of  certiorari, 
(46  How.  Pr.  171.) 

The  facts  in  the  case  were  as  follows :  A  man  by  the  name  of 
Carl  Vogt  was  confined  in  the  prison  of  the  city  of  New  York, 
upon  a  commitment  to  answer  an  indictment  for  grand  larceny. 
Upon  the  request  of  the  Minister  of  Belgium,  who  charged  Yogt 
with  the  crimes  of  murder,  robbery  and  arson,  committed  near  the 
city  of  Brussels,  in  Belgium,  the  Governor  of  the  State  of  New 
York  issued  his  warrant,  directed  to  the  sherifE  of  the  city  and 
county  of  New  York,  reciting  and  setting  forth  in  detail  the 
proof  which  had  been  produced  before  him  to  show  the  truth  of 
the  charge,  specifying  the  application  of  the  Belgian  Minister  for 
the  arrest  and  delivery  of  Yogt  as  a  fugitive  criminal,  and  order- 
ing the  slierifi  to  deliver  him  to  the  person  designated  by  the 
Belgian  authorities,  to  the  end  that  he  might  be  taken  to  Brussels 
and  there  tried  for  his  crimes. 

These  proceedings  were  taken  on  the  25th  of  May,  1872,  when 
there  was  no  extradition  treaty  between  the  United  States  and 
Belgium,  and,  consequently,  when  the  President  of  the  United 
States  had  no  authority  to  deliver  up  fugitive  criminals  to  the 
Belgian  Government. 

The  authority  under  which  the  Governor  of  New  York  acted 
was  that  of  a  statute,  originally  enacted  in  1822,  which  provided 
that  "  the  Governor  may,  in  his  discretion,  deliver  over  to  jus- 
tice any  person  found  within  the  State,  who  shall  be  charged 
with  having  committed,  without  the  jurisdiction  of  the  United 
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States,  any  crime  except  treason,  which  by  the  laws  of  this  State, 
if  committed  therein,  is  punishable  by  death  or  by  imprisonment 
in  the  State  prison."  (1  K.  S.  of  New  York,  164.)  There  is  no 
doubt  that  this  statute  of  the  State  of  New  York  authorized  the 
act  of  the  Governor  in  ordering  the  arrest  and  delivery  of  Vogt. 
The  only  question,  therefore,  was  whether  the  statute  itself  was 
consistent  with  the  Constitution  of  the  United  States. 

To  test  this  qaestion,  Vogt  sued  out  a  writ  of  lidbeas  corpus^ 
returnable  before  Judge  Curtis,  of  the  Superior  Court  of  the  city 
of  New  York,  who,  upou  hearing  the  case,  discharged  Vogt  from 
the  arrest  and  imprisonment  under  the  Governor's  warrant,  on 
the  ground  that  the  statute,  and  the  warrant  of  arrest  under  it, 
were  in  conflict  with  the  Constitution  of  the  United  States.  The 
judge  ordered  the  prisoner  to  be  committed  to  answer  the  indict- 
ment for  grand  larceny.  This  proceeding  was,  upon  a  writ  of 
oertiorarij  reviewed  and  affirmed  by  the  Supreme  Court  of  the 
first  judicial  department;  and  then  the  case  was,  by  a  writ  of 
error,  carried  to  the  Court  of  Appeals  of  the  State.  Here  the 
judgment  of  the  Supreme  Court  was  affirmed. 

The  doctrine  of  the  Court  of  Appeals,  as  stated  in  the  syllabus 
of  this  case,  is  as  follows : 

"  By  the  Constitution  of  the  United  States,  the  Federal  Gov- 
ernment has  the  exclusive  power  to  regulate,  provide  for  and 
control  the  surrender  of  fu^tives  from  justice  from  foreign 
countries.  Hence  the  provisions  of  the  Revised  Statutes  (1  K. 
S.  164,  §§  8-11)  for  such  surrender,  are  unconstitutional;  and  a 
warrant  issued  oy  the  Governor  in  pursuance  thereof  is  void." 

Chief  Judge  Church  delivered  the  opinion  of  the  court,  and 
repeated  briefly  but  substantially  the  argument  of  Chief  Justice 
Taney  in  the  case  of  Holmes. 

These  cases,  taken  in  connection  with  the  reasoning  elicited  by 
them,  leave  no  point  open  to  doubt  as  to  the  general  question 
whether  the  whole  subject  of  international  extradition  belongs, 
under  the  Constitution,  exclusively  to  the  General  Government, 
and,  consequently,  establish  the  proposition  that  the  States,  as 
such,  have  no  powers  to  exercise  and  no  duties  to  perform  in 
regard  to  it. 
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Snch  extradition  is  a  branch  of  the  foreign  intercourse  of  the 
United  States,  with  which  the  States  have  nothing  to  do,  and  in 
which  they  cannot  participate  concurrently  with  the  General  Gov- 
ernment without  exceeding  their  own  sphere  as  fixed  by  the  Con- 
stitution, and  passing  into  the  sphere  exdasively  assigned  to  that 
Government. 


86  THB  TBEATT  POWER. 


CHAPTER  m. 


THE  TREATY   POWER. 


The  two  general  questions  examined  in  the  preceding  chapters 
are  these :  1.  Whether  the  President  of  the  United  States,  in 
the  absence  of  a  treaty  providing  therefor,  has  the  power  to  order 
the  arrest  of  a  person  found  in  this  country,  and  his  delivery  to 
a  foreign  Government,  at  the  request  or  demand  of  such  Govern- 
ment, and  on  the  charge  that  the  person  is  an  offender  against  its 
laws,  and  has  fled  to  the  United  States  to  escape  punishment.  2. 
Whether  the  States  of  the  Union  have  the  power,  under  the  Con- 
stitution, to  surrender  fugitive  criminals  to  foreign  Governments. 
Both  of  these  questions  were  answered  in  the  negative. 

The  next  inquiry  relates  to  international  extradition,  considered 
with  reference  to  the  treaty  power  vested  in  the  President  of  the 
United  States.     This  will  be  the  subject  of  the  present  chapter. 

1.  Grant  of  the  Power.  —  The  Constitution  of  the  United 
States,  in  article  2,  section  2,  gives  the  treaty  power  to  the  Presi- 
dent in  the  following  words :  "  He  shall  have  power,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur."  The  President, 
according  to  this  language,  possesses  the  treaty  power,  subject  in 
its  exercise  to  the  limitation  imposed  by  the  necessary  concur- 
rence of  the  Senate.  No  treaty,  ivithout  this  concurrence,  is  on 
the  part  of  the  United  States  a  completed  and  binding  negotia- 
tion. 

2.  The  Subjects  of  the  Power.  —  The  terms  in  which  this 
power  is  granted  are  general,  with  no  express  restrictions  in  the 
grant  as  to  the  matters  upon  which  it  may  be  exercised.  On  this 
point  Mr.  Justice  Story  remarks :  "  The  power  to  make  treaties 
is  by  the  Constitution  general ;  and,  of  course,  it  embraces  all 
sorts  of  treaties,  for  peace  or  war,  for  commerce  or  territory,  for 
alliance  or  succors,  for  indenmity,  for  injuries  or  payment  of 
debts,  for  the  recognition  and  enforcement  of    principles  of 
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public  law,  and  for  any  other  purposes  which  the  policy  or  inter- 
ests of  independent  sovereigns  may  dictate  in  their  intercoarse 
with  each  other."     (Story's  Const.,  §  1508.) 

The  Supreme  Court  of  the  United  States,  in  77i^  United 
States  V.  43  OaUona^  etc.j  3  Otto,  197,  said  :  "  The  power  to  make 
treaties  with  the  Indian  tribes  is,  as  wo  have  seen,  co-extensive 
with  that  to  make  treaties  with  foreign  nations.  In  regard  to  the 
latter  it  is,  beyond  doubt,  ample  to  cover  all  the  usual  subjects  of 
diplomacy." 

Chief  Justice  Taney,  in  Holmes  v.  Jennisoriy  14  Pet.  640,  spoke 
thus  of  the  treaty  power :  "  The  power  to  make  treaties  is  given 
by  the  Constitution  in  general  terms,  without  any  description  of 
the  objects  intended  to  be  embraced ;  and  consequently  it  was 
designed  to  include  all  those  subjects  which,  in  the  ordinary  inter- 
course of  nations,  had  usually  been  made  subjects  of  negotiation 
and  treaty,  and  which  are  consistent  with  the  nature  of  our  insti- 
tutions and  the  distribution  of  powers  between  the  General  and 
the  State  Governments." 

So,  also,  in  The  People  v.  OerJce^  5  Cal.  381,  the  following  doc- 
trine was  stated  in  regard  to  the  scope  of  this  power :  "  The 
power  to  make  treaties  is  given  without  restraining  it  to  particu- 
lar objects  in  as  plenipotentiary  a  form  as  it  is  held  by  any  other 
sovereign  in  any  other  community.  This  principle  results  from 
the  form  and  necessities  of  the  Government,  as  elicited  by  a  gen- 
eral review  of  the  Federal  compact.  Before  the  compact,  the 
States  had  the  power  of  treaty-making  as  potentially  as  any  power 
on  earth.  It  extended  to  every  subject.  By  the  compact  they 
expressly  granted  it  to  the  Federal  Government  in  general  terms, 
and  prohibited  it  to  themselves.  The  General  Government  must, 
therefore,  hold  it  as  fully  as  the  States  held  it,  with  the  exceptions 
that  necessarily  flow  from  a  proper  construction  of  the  other  pow- 
ers granted  and  those  prohibited  by  the  Constitution." 

3.  Limitation  of  the  Power.  —  The  treaty  power,  though 
thus  extended  in  its  scope,  is,  nevertheless,  not  absolutely  unlim- 
ited. Mr.  Justice  Story,  in  the  section  above  referred  to,  ob- 
serves :  "  But  though  the  power  is  thus  general  and  unrestricted, 
it  is  not  to  be  so  construed  as  to  destroy  the  fundamental  laws  of 
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the  State.  A  power  given  by  the  Constitution  cannot  be  con- 
strued to  authorize  the  destruction  of  other  powers  given  in  the 
same  instrument.  It  must  be  construed,  therefore,  in  subordina- 
tion to  it,  and  cannot  supersede  or  interfere  with  any  other  of  its 
fundamental  provisions." 

In  The  Cherokee  Tobacco  Cdse^  11  Wall.  616,  the  Supreme 
Court  of  the  United  States  said  :  "  A  treaty  cannot  change  the 
Constitution  or  be  held  valid  if  it  be  in  violation  of  that  instru- 
ment." In  The  People  v.  Naglee^  1  Cal.  231,  it  was  held  that  a 
treaty  '^  cannot  supersede  a  State  law  which  enforces  or  exercises 
any  power  of  the  State  not  granted  away  by  the  Constitution." 
In  The  People  v.  Washington^  36  Cal.  658,  it  was  said  that  '*  a 
treaty  is  but  a  part  of  the  law  of  the  land,  and  what  is  forbidden 
by  the  Constitution  can  no  more  be  done  by  a  treaty  than  by  an 
act  of  Congress."  In  Pierce  v.  The  State,  13  N.  H.  336,  it  was 
held  that ''  the  political  rights  of  the  people  of  the  several  States, 
as  such,  are  not  subjects  of  treaty  stipulations." 

In  Marbury  v.  Madison^  1  Cranch,  137,  the  Constitution  itself 
was  spoken  of  as  the  paramount  authority  in  aU  cases,  rendering 
acts  of  Congress  invalid  when  inconsistent  therewith ;  and  the 
same  principle  undoubtedly  holds  equally  good  in  reference  to 
treaties.  Treaties  made  since  the  adoption  of  the  Constitution 
are  made  in  the  exercise  of  power  derived  from  it ;  and  if  in  any 
of  their  provisions  they  contradict  that  instrument,  then  they  must 
necessarily  be  so  far  unconstitutional  and  void.  A  treaty  cannot 
directly  appropriate  money  belonging  to  the  United  States,  since 
this  power  is  given  exclusively  to  Congress.  {Turner  v.  The 
Baptist  Missiona/ry  Union^  5  McLean,  344.) 

4.  Applicable  to  Extradition.  —  Assuming  then,  for  the 
present,  that  extradition  treaties  are  not  forbidden  by  the  Consti- 
tution, the  question  whether  they  come  within  the  scope  of  the 
treaty  power,  as  bestowed  by  that  instrument,  resolves  itself  into 
the  inquiry  whether  extradition  is  one  of  the  usual  subjects  of 
negotiation  between  nations.  There  can  be  but  one  answer  to 
this  question,  and  that  must  be  in  the  aflSrmative. 

Mr.  Clark,  in  his  treatise  on  Extradition  (2d  ed.,  chap.  2)  refers 
to  various  early  treaties  between  different  countries,  having  for 
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their  object  the  mutual  surrender  of  fugitive  criminals.  The 
writers  on  public  law,  though  not  entirely  agreed  as  to  the  extent 
of  the  right  to  demand  a  fugitive  criminal,  and  the  obligation  to 
deliver  him  np,  independently  of  a  treaty,  have,  nevertheless, 
discussed  the  principles  involved  in  the  process,  and  some  of  them 
laid  down  rules  by  which  it  should  be  governed.  Extradition, 
both  before  and  since  the  adoption  of  the  Constitution,  either 
with  or  without  treaties,  is  one  of  the  historic  facts  of  usage  and 
practice  among  European  nations ;  and  this  shows  that  it  is  within 
the  scope  of  the  treaty  power,  as  given  to  the  President,  unless 
some  other  provision  of  the  Constitution  excludes  it  therefrom. 

The  courts  of  this  country  have  had  repeated  occasion  to  con- 
sider and  decide  judicial  questions  arising  under  extradition  trea- 
ties and  the  laws  of  Congress  enacted  for  their  execution ;  and 
in  no  instance  have  they  held  either  the  treaties  or  the  laws  to  be 
unconstitutional. 

In  RoVmea  v.  Jermisoii^  14  Pet.  640,  Chief  Justice  Taney  re- 
marked :  "  And  without  attempting  to  define  the  exact  limits  of 
this  treaty-making  power,  or  to  enumerate  the  subjects  intended 
to  be  included  in  it,  it  may  be  safely  assumed  that  the  recognition 
and  enforcement  of  the  principles  of  public  law,  being  one  of 
the  ordinary  subjects  of  treaties,  were  necessarily  included  in  the 
power  conferred  on  the  General  Government.  And  as  the  rights 
and  duties  of  nations  toward  one  another,  in  relation  to  fugitives 
from  justice,  are  a  part  of  the  law  of  nations,  and  have  always 
been  treated  as  such  by  the  writers  upon  public  law,  it  follows 
that  the  treaty-making  power  must  have  authority  to  decide  how 
far  the  right  of  a  foreign  nation  in  this  respect  will  be  recog- 
nized and  enforced  when  it  demands  the  surrender  of  any  one 
charged  with  offenses  against  it." 

Judge  Blatchford,  in Inre  Angela  De  CHacomo^  12  Blatcli.  391, 
said :  "  It  is  not  to  be  questioned  that  a  treaty  stipulation,  on  the 
part  of  the  Government  of  the  United  States,  to  surrender  fugi- 
tives from  justice,  is  a  lawful  stipulation,  and  within  the  authority 
of  the  treaty-making  power." 

Mr.  Justice  Nelson,  in  In  re  Kaiive^  14  How.  103,  expi*essed 
the  opinion  that  the  courts  of  this  country  "  possess  no  power  to 
arrest,  and  surrender  to  a  foreign  country,  fugitives  from  justice, 
except  as  authorized  by  treaty  stipulations  and  acts  of  Congress 
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passed  in  pursuance  thereof."  This  implies  that  such  stipula- 
tions are  a  constitutional  exercise  of  the  treaty  power. 

Every  nation,  possessing  the  ordinary  attributes  of  sovereignty, 
and  acting  through  an  established  Goyemment,  must  have  the 
power,  unless  there  be  some  self-imposed  restriction  upon  it  in 
its  local  constitution,  to  stipulate  for  the  delivery  of  fugitive 
criminals  as  between  itself  and  other  nations.  Ko  nation  is 
bound  against  its  own  will,  or  bound  by  the  law  of  nations,  to 
make  its  territory  a  secure  asylum  for  such  criminals,  or  try  and 
punish  them  for  offenses  not  committed  against  its  own  laws  or 
within  its  own  jurisdiction.  Whether  a  nation  shall  surrender 
them,  that  they  may  be  dealt  with  by  the  Government  whose 
laws  they  have  violated,  is  a  question  for  its  own  discretion. 

This  discretion,  in  respect  to  the  United  States,  the  Constitu- 
tion lodges  with  the  President  in  the  general  grant  of  the  treaty 
power ;  and  iinless  there  be  something  in  the  instrument  which 
excludes  extradition  therefrom,  then  it  necessarily  follows  that 
the  President,  with  the  advice  and  consent  of  the  Senate,  has 
ample  power  to  make  treaties  for  this  purpose. 

5,  Trial  by  Jury. —  This  brings  us  to  the  question  whether 
the  Constitution  contains  any  provisions  with  which  extradition 
is  inconsistent,  and  which,  therefore,  operate  as  restrictions  upon 
the  power  of  the  President  to  make  treaties  of  this  character. 
One  of  the  provisions  of  the  Constitution,  which  has  been  re- 
ferred to  as  excluding  extradition  from  the  scope  of  the  treaty 
power,  declares  that  ^'  the  trial  of  all  crimes,  except  in  cases  o^ 
impeachment,  shall  be  by  jury."  y 

In  the  Case  of  Jonathan  RoUbins^  which,  under  the  extradi-   'i^ 
tion  article  of  the  treaty  of  179i  between  the  United  States  and     ( 
Great  Britain,  came  before  Judge  Bee,  of  the  United  States  Dis-     \ 
trict  Court  for  South  Carolina,  it  was  urged  *'  that  the  Constitu- 
tion secured  the  right  of  trial  by  jury  to  the  citizens  [of  the      ^ 
United  States],  and  that  treaties  and  laws  altering  that  were  of 
subordinate  authority,  and,  of  course,  void." 

To  this  the  judge  replied  as  follows :  "  If  we  attend  to  the 
Constitution,  and  the  amendments  which  are  now  a  part  of  it,  we 
shall  find  that  all  the  provisions  there  made  respecting  criminal 
prosecutions  and  trials  for  crimes  by  a  jury  are  expressly  limited 
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to  crimes  committed  within  a  State  or  district  of  the  United 
States.  Indeed,  reason  and  common  sense  point  out  that  it  should 
be  so,  for  what  control  can  the  laws  of  one  nation  have  over 
offenses  committed  in  the  territories  of  another  ?  It  must  be  re- 
membered also,  that  in  the  article  of  amendments,  where  it  is 
provided  that  no  person  shall  be  held  to  answer  for  a  capital 
offense,  unless  on  a  presentment  by  a  grand  jury,  an  exception  is 
made  to  cases  arising  in  the  land  or  sea  service,  or  even  in  the 
militia  when  in  actual  service  in  time  of  war  or  public  danger. 
This  shows  unequivocally  that  trial  by  jury  may  be  dispensed 
with,  even  for  crimes  committed  within  the  United  States ;  and 
these  observations  are  at  once  an  answer  to  all  the  arguments 
founded  on  the  right  of  trials  by  jury,  they  being  expressly  lim- 
ited to  crimes  committed  within  the  United  States,  and  even  then 
with  some  exceptions."  (Wharton's  State  Trials,  pp.  401,  402.) 
The  provisions  of  the  Constitution,  whether  in  the  body  of 
the  instrument,  or  in  the  amendments  thereto,  which  require  that 
trials  in  criminal  cases  shall  be  by  jury  and  on  the  presentment 
of  a  grand  jury,  refer  to  offenses  committed  against  the  United 
States,  and  have  no  relation  to  such  as  may  be  committed  against 
other  Governments.  Extradition  is  not  a  trial  at  all,  but  simply 
a  preliminary  arrest,  examination  and  delivery  of  a  fugitive  crim- 
inal,  with  a  view  to  his  trial  iu  the  country  whose  laws  he  haa 
offended ;  and  hence  Judge  Bee  was  clearly  right  in  holding  that 
the  constitutional  provisions  respecting  jury  trials  in  criminal 
cases  have  no  application  whatever  to  such  a  proceeding. 

6.  Extradition  and  Citizensliip.  It  was  also  urged  in  behalf 
of  Bobbins,  that  he  was  ^'  a  citizen  of  the  United  States  and  a 
native  of  Connecticut,"  and  '^  that  the  treaty  can  only  relate  to 
foreigners."  To  this  the  judge  replied  that  it  does  not  "  make 
any  difference  whether  the  offense  was  committed  by  a  citizen  or 
another  person."  No  reason  was  given  for  this  opinion ;  yet  the 
treaty  itself,  as  to  the  right  of  demand  and  the  obligation  of  de- 
livery, made  no  distinction  between  citizens  and  foreigners. 

Some  of  the  extradition  treaties  of  the  United  States  expressly 
provide  that  neither  party  shall  be  required  to  deliver  up  its  own 
citizens  or  subjects,  and,  of  course,  under  these  treaties,  there  is 
no  obligation  of  such  delivery.    Other  treaties,  however,  make 
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no  such  provision ;  and  under  them  there  is  no  distinction  be- 
tween citizens  and  foreigners,  so  far  as  the  United  States  are  con- 
cerned, unless  the  Constitution  exempts  the  former  from  the  oper- 
ation of  extradition  treaties. 

There  is  no  constitutional  provision,  express  or  implied,  that 
secures  any  such  exemption  to  a  citizen  of  the  United  States. 
If  he  goes  into  a  foreign  country,  he  becomes  for  the  time  being 
subject  to  its  municipal  laws ;  and  if  he  violates  these  laws,  then, 
unless  unjustly  oppressed  contrary  to  the  law  of  nations,  he  is  not 
under  the  protection  of  the  United  States,  as  against  trial  and 
punishment  therefor  by  the  local  authority.  His  rights  of  citi- 
zenship would  afford  him  no  immunity  for  crime  committed  in  a 
foreign  country.  If  he  should  return  to  the  United  States  as  a 
fugitive  from  justice,  and  if  by  the  terms  of  a  treaty  his  crime 
were  an  extradition  offense,  and  still  further,  if  the  treaty  did  not 
exempt  the  citizens  or  subjects  of  the  respective  parties  from 
being  delivered  up  for  such  offenses,  then  there  is  nothing  in  the 
mere  fact  of  his  citizenship  to  give  him  such  exemption,  any 
more  than  there  is  in  such  citizenship  to  secure  exemption  from 
trial  and  punishment  in  the  foreign  country  whose  laws  he  has 
violated. 

Extradition  would  not  be  a  trial  under  these  laws,  but  simply 
an  arrest,  a  detention  and  a  delivery,  that  the  offender  might  be 
tried  where  the  offense  was  committed,  and  where  the  jurisdiction 
for  this  purpose  exists :  and,  unless  the  treaty  protects  him  against 
such  extradition  on  the  ground  of  citizenship,  then  he  would  have 
no  protection,  any  more  than  if  he  were  a  foreigner. 

So  Judge  Bee  held  in  regard  to  Bobbins,  even  if  his  citizen- 
ship were  conceded  as  a  fact.  The  treaty  of  1794  did  not  exempt 
him  on  this  ground ;  and  there  is  nothing  in  the  Constitution 
to  make  such  a  treaty  void  in  its  application  to  citizens  of  the 
United  States,  when  demanded  as  fugitive  criminals  in  accord- 
ance with  its  provisions. 

7.  The  Fonrth  and  Fifth  Amendments.  —  In  the  Case  of 
Christicma  Cochrane^  4  Op.  Att.-Gen.  201,  who,  in  1843,  was 
arrested  and  held  for  delivery  as  a  fugitive  criminal  under  the 
tenth  article  of  the  treaty  of  1842  between  the  United  States 
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and  Great  Britain,  the  ground  was  taken  in  her  petition  and  re- 
monstrance addressed  to  the  President,  and  in  the  argument  of 
her  counsel,  that  this  "  article  of  the  treaty  is  itself  void,  as  being 
repugnant  to  the  Constitution  of  the  United  States."  The 
clauses  upon  which  this  claim  was  based  are  the  fourth  and  fifth 
articles  of  the  amendments  to  the  Constitution. 

The  fourth  of  these  articles  declares  that  ^^  the  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures,  shall  not  be  violated, 
and  no  warrants  shall  issue  but  upon  probable  cause,  supported 
bj  oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched  and  the  persons  or  things  to  be  seized."     ^ 

To  the  argument  resting  on  this  clause  Attorney-General  Nel- 
son thus  replied :  "  Now,  I  do  not  understand  the  provisions  of 
the  tenth  article  of  the  treaty  of  1842  as  being  at  all  in  conflict 
with  this  article  of  the  Constitution,  or  that,  in  fulfilling  it,  as 
has  been  done  in  this  case,  the  right  of  personal  security  of  the 
accused  has  been  assailed.  The  protection  guaranteed  is  not 
against  all  seizures;  it  is  against  unreasonable  seizures;  [the 
seizure]  can  be  made  only  upon  probable  cause ;  and,  when  au- 
thorized, the  evidence  of  its  reasonableness  is  to  be  furnished 
by  oath  or  affirmation  —  all  of  which  prerequisites  have  been 
complied  with  in  this  case." 

This  constitutional  clause  surely  protects  no  one  against  arrest 
by  the  warrant  of  a  magistrate,  upon  probable  cause  supported 
by  oath  or  affirmation,  or  against  an  examination  and  commit- 
ment to  prison  if  the  evidence  be  sufficient  to  justify  detention ; 
and  this  is  precisely  what  is  done  in  giving  effect  to  an  extradi- 
tion treaty.  The  party  accused  is  arrested  and  examined  upon 
complaint  made  under  oath,  and  upon  proper  evidence  of  guilt, 
delivered  to  the  foreign  Government  demanding  him  in  pursu- 
ance of  a  treaty.  There  is  nothing  in  this  procedure  repugnant 
to  the  fourth  amendment  to  the  Constitntion. 

The  other  constitutional  clause  referred  to  provides  that  "  no 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  presentment  or  indictment  of  a  grand  jury,  ex- 
cept in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger;"  and 
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further  provides  that  no  person  shall  "  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law." 

To  the  argument  based  on  this  provision  the  Attorney-General 
answered:  "Nor  do  I  perceive  how  it  can  be  supposed  that  there 
has  been  any  infraction,  by  the  treaty  stipulations,  of  the  fifth 
article  of  the  constitutional  amendments,  which,  in  declaring  that 
no  person  shall  be  held  to  answer  for  a  capital  or  otherAvise  infa- 
mous crime,  unless  on  a  presentment  or  indictment  by  a  grand 
jury,  was  never  designed  to  embrace  any  other  than  oflEenses 
against  the  United  States.  The  ojffense  charged  by  this  proceed- 
ing is  one  against  the  Government  of  Great  Britain,  over  which 
the  courts  of  the  United  States  can  rightfully  exercise  no  juris- 
diction, and  for  which,  in  these,  courts,  the  accused  cannot  be 
required  to  answer  upon  or  without  a  presentment  or  indictment 
by  a  grand  jury." 

This  proceeds  upon  the  assumption  that  the  language  of  the 
fifth  amendment  has  no  application  to  the  offense  which  is  the 
subject-matter  of  consideration  in  an  extradition  treaty,  or  to 
the  proceedings  under  it,  since  t)ie  offense  is  one  against  a  foreign 
Government,  and  over  it  the  United  States  have  no  jurisdiction 
for  trial  and  punishment.  The  whole  object  of  the  arrest,  the 
initiatory  examination  and  the  final  delivery,  is  to  give  the  Gov- 
ernment, whose  laws  have  been  violated,  possession  of  the  fugi- 
tive criminal,  with  a  view  to  his  trial  by  the  proper  authority ; 
and  there  is  nothing  in  the  amendment  to  preclude  this  object  or 
the  method  of  attaining  it. 

Tlie  phi'ase  "  due  process  of  law,"  as  occurring  in  this  amend- 
ment, applies,  so  far  as  it  has  relation  to  criminal  offenses,  only 
to  those  committed  against  the  United  States ;  and  in  respect  to 
them  it  does  not  forbid  the  arrest  and  examination  of  a  person, 
upon  complaint  made  under  oath,  or  his  detention,  by  the  com- 
mitment of  a  magistrate,  until  his  case  can  be  considered  by  a 
grand  jury.  It  surely  does  not  forbid  the  President  to  make  a 
treaty  providing  for  the  arrest  and  examination  of  fugitive  crimi- 
nals and  their  commitment  to  prison  upon  adequate  evidence,  or 
Congress  to  enact  a  law  for  carrying  such  a  treaty  into  effect,  or 
the  surrender  of  such  criminals,  that  they  may  answer  in  the 
courts  of  the  country  whose  laws  they  have  offended.     The 
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phrase  has  no  relation  to  the  qnestions  that  arise  and  arc  consic^- 
ered  in  proceedings  for  the  purpose  of  extradition  under  a  treaty, 
or  to  the  powers  of  the  President  in  making  such  a  treaty. 

In  the  Case  of  Aiigdo  De  Giacomo^  12  Blatch.  391,  the  ques- 
tion was  presented  to  the  CJommiseioner,  who  was  conducting  the 
examination,  whether  the  accused  could  be  arrested,  held  and  de- 
livered up,  for  an  offense  within  the  enumeration  of  the  treaty 
between  the  United  States  and  the  King  of  Italy,  but  committed 
before  the  date  of  the  treaty.  Judge  Blatchford,  before  whom 
the  case  was  brought  upon  habeas  corpus  and  cerOorariy  decided 
that  the  treaty  applied  to  past  as  well  as  future  crimes,  and  hence, 
tliat,  although  the  offense  in  this  case  preceded  the  treaty,  it  was 
not  for  this  reason  excluded  from  its  operation. 

As  to  ''  the  restriction,  in  article  four  of  the  amendments  to 
the  Constitution,  against  violating  the  right  of  the  people  to  be 
secure  against  unreasonable  seizures,  and  the  restriction  in  article 
five  of  such  amendments,  against  depriving  a  person  of  liberty 
without  due  process  of  law,"  the  Judge  said :  "  They  have  no 
relation  to  the  subject  of  extradition  for  crime,  as  regulated  by 
the  treaty  in  question  and  the  statutes  of  the  United  States 
passed  on  that  subject."  Holding  an  extradition  treaty,  made  by 
the  President  of  the  United  States,  to  be  "  a  lawful  stipulation, 
and  within  the  authority  of  the  treaty-making  power,"  he  dismissed 
these  amendments  without  any  discussion,  on  tlie  ground  that 
they  have  no  relation  to  the  subject. 

The  question  was  raised  in  this  case  whether  the  constitutional 
provision  that  "  no  bill  of  attainder  or  ex  post  facto  law  shall  be 
passed  "  is  not  violated  by  the  treaty  as  thus  interpreted.  To  the 
first  branch  of  this  question  the  Judge  replied:  "  A  bill  of  attain- 
der is  defined  to  be  *  a  legislative  act  which  inflicts  punishment 
without  a  judicial  trial,'  where  the  legislative  body  exercises  the 
oflSce  of  judge,  and  assumes  judicial  magistracy,  and  pronounces 
CD  the  guilt  of  a  party  without  any  of  the  forms  and  safeguards 
of  a  trial.  {Cvanmings  v.  Missouri^  4  "Wall.  323.)  Tliis  treaty 
does  none  of  these  things,  nor  do  any  of  the  statutes  for  carrying 
the  treaty  into  effect  contain  provisions  which  fall  within  such 
definition." 

As  to  the  second  part  of  the  question  the  Judge  remarked : 
^  By  an  ex  post  fa>cto  law  is  meant  one  which  imposes  a  pun- 
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ishment  for  an  act  which  was  not  punishable  at  the  time  it  was 
committed,  or  imposes  additional  punishment  to  that  then  pre- 
scribed, or  changes  the  rules  of  evidence  by  which  less  or  differ- 
ent testimony  is  sufficient  to  convict  than  was  then  required." 
{Gu7nming8  v.  Misscmri^  4  Wall.  326,  and  Colder  v.  BvU^  3 
Dall.  390.) 

The  Judge  held  that  the  treaty,  as  construed  by  him,  was  not 
an  ex  post  facto  law,  within  the  proper  meaning  of  this  phrase. 
On  this  point  he  observed :  "  The  fact  of  extradition  cannot  bo 
properly  regarded  as  punishment,  within  the  sense  of  that  word 
as  used  when  considering  the  subject  of  ex  poet  facto  laws. 
There  is  no  offense  against  the  United  States,  and  no  trial  for 
any  such  offense,  and  no  punishment  for  any  such  offense.  It  is 
true  that  extradition  relates  only  to  criminal  offenses,  but  it  re- 
lates only  to  criminal  offenses  committed  abroad ;  and  no  treaty 
for  extradition,  nor  any  statute  passed  in  relation  to  extradition, 
purports  to  punish  the  fugitive  for  the  offense.  Both  treaties 
and  statutes  assume  that  he  is  to  be  tried  upon  the  chai^  if  not 
already  convicted.  With  the  question  of  punishment,  or  the 
kind  or  degree,  they  have  no  concern.  They  merely  declare  that 
the  protection  of  this  Government  shall  not  be  interposed  between 
the  fugitive  and  the  laws  which  he  has  violated,  and  that  if  he 
flees  hither  for  such  protection  the  injured  Oovemment  may  take 
him  hence,  and  shall  be  aided  therein.  This  Government  neither 
assumes  nor  exercises  any  power  for  the  punishment  of  crime." 

It  follows,  from  the  very  nature  of  au  ex  poet  facto  law,  that 
the  constitutional  provision  in  r^ard  to  such  laws  can  have  no 
application  to  extradition  treaties. 

8.  The  Sixth  Amendment.  —  Mr.  William  B.  Lawrence,  in 
a  letter  published  in  the  Albany  Law  Journal,  vol.  16,  p.  405, 
proposed  a  series  of  inquiries  for  legislative  investigation,  one  of 
which  reads  as  follows : 

"  Whether  extradition,  in  whatever  mode  granted,  either  by 
treaty  or  by  the  executive  or  other  department  of  the  Federal 
Government,  is  not  a  violation  of  the  Constitution  of  the  United 
States,  which  was  intended  to  protect,  certainly  in  all  cases  of 
Federal  cognizance,  all  persons  within  our  jurisdiction  from  be- 
ing held  to  answer  for  a  capital  or  otherwise  infamous  crime  with- 
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out  the  preBentment  or  indictment  of  a  grand  jury,  or  deprived 
of  life,  liberty  or  property  without  due  process  of  law,  and  pro- 
fesses to  secure  in  all  criminal  prosecutions  speedy  and  public 
trial  by  an  impartial  jury." 

The  query  here  presented,  so  far  as  it  relates  to  the  Sixth 
Amendment,  refers  to  that  clause  of  the  amendment  which  de- 
clares that  ^^  in  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of 
the  State  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained  hy 
lawP 

The  words  in  italics,  to  which  Mr.  Lawrence  made  no  refer- 
ence, show  that  the  amendment  relates  simply  to  persons  who 
are  to  be  tried  for  offenses  committed  against  the  United  States, 
and  hence  that  it  has  nothing  to  do  with  the  subject  of  extradi- 
tion, since  the  crime  for  which  extradition  is  sought  was  not  com- 
mitted within  any  "State"  or  "district"  of  the  United  States, 
and  since  the  surrender  of  a  fugitive  criminal  to  a  foreign  Gov- 
ernment, under  the  stipulations  of  a  treaty,  is  in  no  sense  a  trial 
of  that  criminaL  The  cases  referred  to  in  the  amendment  are 
those  in  which  the  Government  of  the  United  States  arraigns 
and  tries  the  accused  for  offenses  against  its  laws ;  and  these  cer- 
tainly are  not  cases  in  which  that  Government,  in  pursuance  of 
the  stipulations  of  a  treaty,  is  asked  to  deliver  up  fugitive  crimi- 
nals for  offenses  committed  against  a  foreign  Government,  in  order 
that  the  latter,  having  thus  obtained  the  custody  of  their  per- 
sons, may  proceed  to  try  and  punish  them  for  these  offenses. 

The  Supreme  Court  of  the  United  States  has  repeatedly  de- 
cided that  tlie  restrictions  contained  in  the  fifth  and  sixth  amend- 
ments to  the  Constitution,  and  also  all  restrictions  of  power 
found  in  the  Constitution  and  expressed  in  general  terms,  apply 
only  to  the  Government  provided  for  in  that  instrument.  They 
have  no  application  to  the  State  governments,  and  certainly  none 
to  the  governments  of  other  countries.  {Barron  v.  The  Mayor 
of  Baltimore^  7  Pet.  243 ;  LivingsUm^s  Lessee  v.  Moore^  7  id. 
469;  Fox  v.  The  StaU  of  Ohio,  5  How.  410;  Smith  v.  The 
State  of  Maryland,  18  id.  71;  Pewear  v.  The  Common- 
wealth,   6  Wall.  475;    Twvtchell  v.  The  Comm,onwealth,  7  id. 
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321 ;   Edwa/rds  v.  EUiott,  21  id.  535";    and   Sedgwick's  Con- 
Btniction  of  Statutory  and  Constitutional  Law  [2d  ed.],  p.  555.) 

If  the  rights  secured  by  the  constitutional  limitations  imposed 
on  the  powers  of  the  General  Government  are  not  invaded  by 
treaties  for  extradition,  as  is  evidently  the  fact,  then  it  follows 
that  these  limitations  have  no  relation  to  such  treaties,  or  to  the 
power  of  the  President  to  make  them.  To  give  them  such  a 
relation  is  to  misapply  them. 

9,  State  Bills  of  Rights. —  Mr.  Lawrence,  in  the  letter  above 
referred  to,  suggests  the  inquiry  "whether  extradition,  either 
with  or  without  treaty,  is  consistent  with  Magna  Charta  or  the 
bills  of  ri^lit,  as  incorporated  into  the  organic  laws  of  all  the 
States  of  the  Union,  and  which  declare,  in  terms  more  or  less 
precise,  that  no  member  of  the  State  can  be  disfranchised  or  de- 
prived of  any  of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land  or  by  the  judgment  of  his 
peers." 

The  first  remark  in  regard  to  this  query  is  that  the  bills  of 
rights,  referred  to,  relate  only  to  those  who  are  citizens  of  a 
State,  and,  consequently,  have  no  application  to  the  extradition 
of  persons  who  are  not  such  citizens. 

A  second  remark  is  that  whether  the  extradition  of  a  citizen, 
under  the  stipulations  and  authority  of  a  treaty,  is  or  is  not  con- 
sistent with  State  bills  of  rights,  is  not  a  material  question,  since 
the  Constitution  makes  all  treaties  of  the  United  States  a  part  of 
"  the  supreme  law  of  the  land,"  and,  as  such,  superior  to  any 
State  constitution  or  State  law.  It  gives  to  the  President  the 
treaty  power :  and  if  he  makes  extradition  treaties  with  the  ad- 
vice and  consent  of  the  Senate,  and  if  such  treaties  are  not  re- 
pugnant to  the  Constitution  itself,  then  they  are  a  part  of  this 
"supreme  law."  Anything  in  State  constitutions  inconsistent 
therewith  would  not  displace  the  authority  and  operation  of 
these  treaties,  but  the  treaties  would  render  such  constitutions 
null  and  void  to  the  extent  of  the  inconsistency.  The  treaties 
would  not  yield  to  the  constitutions,  but  the  latter  would  yield  to 
the  former.  ( Ware  v.  Hylton^  3  Dall.  199 ;  0 wings  v.  Nor- 
woocPa  Lessee^  6  Cranch,  3W: ;  Fairfaafa  Devisee  v.  Hunter*  s 
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Leasee^  7  Cranch,  603 ;  and  Worcester  v.  The  State  of  Oeorgia^ 
6  Pet.  615.) 

A  third  remark  is  that  the  rights  secured  by  State  bills  of 
rights  in  behalf  of  citizens  have  no  relation  whatever  to  the  sub- 
ject of  extradition  conducted  and  regulated  by  the  authority  of 
the  United  States.  Such  bills  of  rights  are  simply  designed  to 
protect  the  citizen  against  usurpations  and  abuses  of  power  by 
State  authority,  and,  hence,  they  furnish  him  no  protection 
against  any  proceeding  which  is  authorized  by  the  Constitution  of 
the  United  States.  He  cannot  take  an  appeal  from  the  latter  to 
the  former  or  supersede  the  latter  by  the  former.  The  latter  is 
"  the  supreme  law  "  as  to  his  rights. 

10»  Conclusion,  —  The  conclusion,  derivable  from  this  survey 
of  the  subject,  is  that  extradition  treaties  come  f  nlly  within  the 
scope  of  the  treaty  power  as  given  to  the  President,  subject  to 
the  qualification  of  the  Senate's  approval  by  the  requisite 
majority,  and  that  there  is  nothing  in  any  part  of  the  Constitu- 
tion which  excludes  such  treaties  from  the  exercise  of  the  power. 
The  doctrine  is  well  settled  in  this  country  that  it  is  only  through 
such  treaties  that  extradition  can  be  had  at  all.  The  whole  ques- 
tion,  therefore,  as  to  extradition,  as  to  the  making  of  treaties  for 
this  purpose,  as  to  the  crimes  that  shall  be  enumerated,  as  to  the 
terms  upon  which  mutual  delivery  sliall  be  granted,  and  as  to  the 
nations  with  which  the  treaties  shall  be  made,  is,  by  the  Consti- 
tution, submitted  to  the  sound  discretion  of  the  President,  sub- 
ject to  the  limitation  imposed  by  the  power  of  the  Senate. 

Where  nations  are  widely  separated  from  each  other,  and  have 
but  few  facilities  of  intercourse,  and  especially  where  they  are 
very  different  in  the  type  of  their  civilization  and  their  criminal 
codes,  such  treaties  are  ranch  less  necessary  and  far  less  expe- 
dient than  between  nations  that  are  co-terminous,  and  whose 
codes  for  the  trial  and  punishment  of  crime  are  substantially 
similar.  No  civilized  country  would  think  of  making  such  a 
treaty  with  a  nation  of  barbarians.  The  object  of  extradition 
is  not  to  furnish  an  opportunity  for  cruelty  and  oppression  in 
dealing  with  criminals,  but  to  promote  the  general  interests  of 
enlightened  justice. 
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The  Govemment  of  the  United  States  does  not  permit  the 
criminal  laws  of  other  countries  to  operate  within  its  own  terri- 
tory,  and  does  not  extend  its  laws  to  ofEenses  committed  elsewhere 
than  under  its  own  jurisdiction.  It  tries  and  punishes  offenders 
against  its  own  laws  and  leaves  other  nations  to  do  the  same. 
Adoptmg  this  principle,  it  must  either  furnish  an  asylum  to  all 
fugitive  criminals  who  may  take  refuge  in  this  country,  or  enter 
into  treaty  stipulations  for  their  surrender  to  the  Governments 
against  whose  laws  they  have  offended.  The  latter  is  the  policy 
which  the  Presidents  of  the  United  States  have  judged  it  expedi- 
ent to  adopt,  as  shown  by  the  number  of  treaties  which,  with  the 
approval  of  the  Senate,  they  have  negotiated  for  this  purpose 
since  1842. 

All  nations  are  interested  in  the  discouragement  and  suppres- 
sion of  crime ;  and  extradition,  under  the  stipulations  and  with 
the  limitations  and  safeguards  of  a  treaty,  seems  an  appropriate 
means  to  this  end.  It  is  the  only  method  of  attaining  the  end  in 
the  class  of  cases  to  which  it  applies,  unless  nations  undertake  in 
their  respective  courts,  and  in  cases  where  the  offenders  have 
sought  safety  by  flight,  the  work  of  trying  and  punishing  crimes 
committed  against  each  other.  There  is  no  reason  to  suppose 
that  the  United  States  will  ever  adopt  this  expedient  as  a  substi- 
tute for  extradition.  It  contradicts  the  fundamental  principle  of 
American  jurisprudence  which  requires  that  crimes  sliall  be  tried 
and  punished  under  the  law  of  the  place  where  they  were  com- 
mitted.  Whatever  objections  there  may  be  against  extradition, 
they  are  far  less  serious  than  those  against  such  an  expedient. 

Extradition  pronounces  no  judgment  upon  the  laws  of  other 
countries,  and  exercises  no  judicial  power  in  the  trial  of  criminals, 
or  the  administration  of  punishment.  It  simply  says  that  fugi- 
tives from  justice  shall  not,  by  flight  from  the  jurisdiction  of  the 
laws  which  they  have  violated,  be  protected  against  arrest  in  the 
country  to  which  they  have  fled,  and  that,  upon  proper  evidence 
of  their  guilt,  they  shall  be  returned  to  that  jurisdiction  for  trial 
and  punishment. 

Treaties  to  this  end  area  rational  and  just  exercise  to  the  treaty 
power.  The  object  to  be  attained  is  worthy  of  the  method  ;  and 
it  is  clearly  better  that  the  principles  go  vemiag  the  method  should 
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be  settled  beforehand  by  a  mutual  understanding  and  agreement 
between  nations,  rather  than  to  leave  the  whole  question  to  be 
determined  in  each  specific  case.  Nations,  in  this  way,  place 
themselves  in  the  friendly  attitude  of  mutual  service  in  respect  to 
a  matter  in  which  they  have  a  common  interest. 

6 
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CHAPTER  IV. 

SXTBADinON    TREATIES. 

1.  Enmneration  of  treaties.  —  The  volume  of  Pnblic  Trea- 
ties, published  under  the  authority  of  Congress  in  1875,  contains 
twenty-five  treaties  of  the  United  States  that  make  provision  for 
international  extradition.  Stated  in  the  order  of  their  respective 
dates,  and  designated  by  the  foreign  nations  with  which  they  were 
made,  they  are  the  following :  — 

Great  Britain,  Angust  9,  1842;  France,  November  9,  1843, 
with  a  supplementary  article,  February  24,  1845,  and  another 
article,  Febrnary  10, 1858 ;  Hawaiian  Islands,  December  20, 1849 ; 
Swiss  Confederation,  November  25,  1850;  Prussia  and  other 
States,  June  16,  1852 ;  Bremen,  September  6,  1853 ;  Bavaria, 
September  12,  1853;  Wurttemberg,  October  13,1853;  Mecklen- 
burg-Schwerin,  November  20,  1853 ;  Mecklenbarg-Strelitz,  De- 
cember 2,  1853 ;  Oldenburg,  December  30,  1853 ;  Schaamburg 
Lippc,  June  7,  1854;  Hanover,  January  18,  1855;  Two  Sicilies, 
October  1,  1855;  Austria,  July  3,  1856;  Baden,  January  30, 
1857 ;  Sweden  and  Norway,  March  21, 1860;  Venezuela,  August 
27,  1860;  Mexico,  December  11,  1861;  Hayti,  November  3, 
1864;  Dominican  Republic,  February  8,  1867;  Italy,  March  23, 
1868,  with  an  additional  article,  January  21,  1869 ;  Nicaragua, 
June  25,  1870 ;  Orange  Free  State,  December  22,  1871 ;  and 
Ecuador,  June  2S,  1872. 

To  these  treaties  are  to  be  added  the  extradition  stipulation  of 
May  23, 1870,  with  the  Republic  of  Salvador ;  that  of  September 
12,  1870,  with  Peru;  that  of  August  11, 1874,  with  the  Ottoman 
Empire  ;  that  of  January  5, 1877,  with  Spain ;  that  of  May  22, 
1880,  with  the  Netherlands;  and  that  of  June  13,  1882,  with 
Belgium,  superseding  the  treaty  of  March  19,  1874. 

These  six  treaties,  being  added  to  the  twenty-five  contained  in 
the  volume  of  Public  Treaties,  published  in  1875,  make  in  all 
thirty-one  extradition  treaties  of  the  United  States  with  foreign 
Governments.  The  oldest  of  these  treaties  is  the  one  with  Great 
Britain,  which  was  made  in  1842.     A  still  eariier  treaty  on  this 
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subject  was  that  of  1794  with  Great  Britain,   which  expired  by 
its  own  limitation  in  1806. 

2.  General  principles.  —  The  general  principles  which  char- 
acterize all  these  treaties,  and  in  respect  to  which  they  are  essen- 
tially similar,  are  the  following : 

(1.)  Reciprocal  rights  and  duties.  —  The  one  common  parpose 
of  these  stipulations  is  to  establish,  as  between  the  contracting 
parties,  the  reciprocal  right,  upon  the  terms  specified,  to  demand 
and  impose  a  corresponding  obligation  to  deliver  fugitive  crimi- 
nals who,  having  committed  offenses  within  the  territorial  juris- 
diction of  the  one,  have  fled  from  justice  and  sought  refuge 
within  that  of  the  other. 

How  far  a  political  sovereignty  will  concede  the  right  and 
assume  the  obligation  is  always  a  question  for  its  own  determina- 
tion. The  modem  practice  of  nations  is  to  settle  the  point  by 
treaties  beforehand,  in  which  they  pledge  their  faith  to  each  other, 
and  define  the  cases  in  which,  and  the  conditions  upon  which, 
extradition  will  be  granted.  This  is  the  only  basis  of  such  extra- 
dition recognized  or  acknowledged  by  the  United  States.  The 
case  of  Arguelles,  considered  in  a  previous  chapter,  is  an  excep- 
tion to  this  rule ;  yet,  as  shown  in  that  chapter,  tlie  extradition 
in  his  case  was  without  any  proper  legal  authority  whatever.  It 
stands  alone  as  the  only  case  of  the  kind  in  the  whole  history  of 
the  Government. 

(2.)  £ktraditian  Crimes.  —  Each  of  these  treaties  agrees  with 
every  other  in  relating  only  to  crimes  as  the  ground  of  extradi- 
tion ;  and  each  specifies  the  particular  crimes  for  which  extradi- 
tion may  be  had  as  between  the  contracting  parties.  The  crimes 
thus  specified  in  the  twenty-five  extradition  stipulations  contained 
in  the  volume  of  Public  Treaties,  taken  collectively,  are  the  fol- 
lowing: 1.  Arson.  2.  Assassination.  3.  Assault  with  intent  to 
commit  murder.  4.  Burglary.  5.  Circulation  or  fabrication  of 
counterfeit  money.  6.  Counterfeiting  public  bonds,  bank  bills, 
securities,  stamps,  dies,  seals,  and  marks  of  state  and  administra- 
tive authority,  etc.  7.  Embezzlement  of  the  public  money.  8. 
Embezzlement  by  public  officers.     9.  Embezzlement  by  persons 
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hired  or  salaried.  10.  Utterance  of  forged  paper.  11.  Forgery. 
12.  Infanticide.  13.  Kidnapping.  14.  Larceny  of  cattle  or  other 
goods  and  chattels  of  the  value  of  twenty-j&ve  dollai*s  or  more, 
found  only  in  the  treaty  with  Mexico.  16.  Murder.  16.  Mutiny. 
17.  Mutilation.  18.  Parricide.  19.  Piracy.  20.  Poisioning.  21. 
Rape.     22.  Robbery. 

To  this  list  the  treaty  with  Peru  adds  bigamy,  fraudulent 
bankruptcy,  fraudulent  barratry  and  severe  injuries  intentionally 
caused  on  railroads,  to  telegraph  lines,  or  to  persons  by  means  of 
explosions  of  mines  or  steam  boilers.  The  treaty  with  Belgium 
specifies  twelve  classes  of  crimes  for  which  extradition  may  be 
had,  and  in  the  list  places  abortion,  the  willful  and  unlawful 
destruction  or  obstruction  of  railroads,  which  endangers  human 
life,  and  also  the  reception  of  articles  obtained  by  means  of  any 
one  of  the  crimes  provided  for  in  the  treaty.  Putting  all  the 
extradition  treaties  of  the  United  States  together,  we  have  now 
some  thirty  forms  of  crime  specified  in  one  or  more  or  all  of  these 
treaties. 

These  crimes  are  designated  by  titles  known  and  acknowl- 
edged, as  between  the  contracting  parties,  to  mean  the  same 
offenses,  or  they  are  made  the  subjects  of  special  description. 
When  the  designation  is  simply  by  titles,  and  these  titles  are  fur- 
nished by  different  languages,  titles  that  are  equivalents  in  mean- 
ing are  used.  These  names  mean  things ;  and  neither  of  the  con- 
tracting parties  can,  by  local  legislation,  change  the  nature  and 
character  of  the  crimes  that  are  the  subjects  of  the  stipulation, 
and  thus  in  effect  create  new  ones,  and  then  claim  extradition  for 
these  new  crimes  on  the  mere  basis  of  names. 

Sometimes,  for  the  purpose  of  greater  certainty,  extradition 
crimes  are  specifically  defined.  Thus,  in  the  supplemental  article 
of  February  24,  1845,  added  to  the  treaty  of  1843  with  France, 
burglary  is  placed  in  the  extradition  list,  defined  to  be  '^  breaking 
and  entering  by  night  into  the  mansion-house  of  another  with 
intent  to  commit  felony."  Should  either  Government,  for  its 
own  purposes,  see  fit  to  establish  a  different  grade  of  burglary 
the  offense  would  not  be  the  one  defined  in  the  treaty,  and  hence 
would  not,  under  the  treaty,  be  an  extradition  crime. 

It  was  on  this  ground  that  Judge  Fancher,  in  Lagra/o^a  Qase^ 
14  Abb.  Pr.  (N.  S.)  333,  said  that  the  crime  of  burglary,  in  the 
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eeiiso  meant  in  the  treaty  with  France,  ^'  refers  to  the  common- 
law  offense  of  burglary,"  and  that  the  treaty  does  not  "  provide 
for  the  demand  and  extradition  of  a  fugitive  for  our  statutory 
offense  of  burglary  in  the  third  degree."  The  proceedings  in 
this  case  he  held  to  be  ''  unauthorized  and  illegal,"  because  the 
crime  charged  was  not  the  one  specified  in  the  treaty. 

The  treaty  of  June  13,  1882,  with  Belgium,  defines  burglary 
"  to  be  the  act  of  breaking  and  entering  by  night  into  the  house 
of  another  with  the  intent  to  commit  felony,"  and  also  defines 
robbery  "  to  be  the  act  of  feloniously  and  forcibly  taking  frdm 
the  person  of  another  money  or  goods  by  violence  or  putting  him 
in  fear."  Where  a  treaty  thus  defines  a  crime,  that  definition 
cannot  be  changed  or  enlarged,  but  must  be  strictly  followed  in 
the  application  of  the  treaty.  The  definition  given  in  the  con- 
tract must  be  the  rule  of  its  administration. 

(3.)  TTis  Hide  of  Evidence.  —  The  general  rule  of  evidence 
adopted  in  the  extradition  treaties  of  the  United  States  is,  that 
the  charge  of  criminality  on  which  the  dematid  for  delivery  is 
based  must  be  supported  by  such  evidence  as  would  jostify  the 
apprehension  and  commitment  for  trial  of  the  person  accused,  if 
the  alleged  offense  had  been  committed  in  the  country  on  which 
the  demand  is  made.  The  laws  of  that  country,  and  not  those 
of  the  one  making  the  demand,  furnish  this  rule ;  and  in  this 
respect  each  G-ovemment  administers  its  own  laws  without  refer- 
ence to  those  of  the  other.  The  obligation  of  delivery  is  quali- 
fied by  this  rule,  since  it  is  a  part  of  the  contract. 

If  the  local  laws  of  the  place  where  the  case  of  the  alleged 
fugitive  is  examined  allow  persons  arrested  and  examined  on  the 
charge  of  crime  to  testify  in  their  own  behalf,  then,  under  the 
general  rule  of  evidence,  this  particular  rule  must  be  applied  m 
the  case  of  such  fugitive.  This  doctrine  was  laid  down  by  Judge 
Blatchford  in  the  case  of  In  re  Francois  Farez^  7  Blatch.  345, 
357.  The  prisoner,  in  the  United  States,  is  entitled  to  make  a 
defense,  and,  in  such  circumstances,  to  testify  in  his  own  behalf. 
(Whart.  Plead,  and  Prac.  [8th  ed.],  §  56.) 

Many  of  the  treaties  of  the  United  States,  for  the  purpose  of 
applying  the  rule  of  evidence,  expressly  authorize  ^^  the  judges 
and  other  magistrates "  of  the  contracting  Governments  to  issue 
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their  warrants  for  the  apprehension  of  accused  persons,  to  exam- 
ine into  the  question  of  their  alleged  criminality,  and  if  satisfied 
that  the  evidence  is  sufficient  to  detain  them  for  trial,  to  certify 
this  fact  to  "  the  proper  executive  authority."  Other  treaties 
give  the  mle  of  evidence,  but  contain  no  such  provision  for  its 
application,  and  hence  leave  the  matter  to  be  determined  by  legis- 
lation in  each  country. 

(4,)  The  Surrender.  —  The  actual  delivery  of  fugitive  crimi- 
nals is,  in  all  these  treaties,  to  be  preceded  by  a  demand  of  one 
Government  upon  the  other,  made  by  the  supreme  political  au- 
thority of  the  demanding  State,  or  by  ministers  or  officers  duly 
authorized  for  this  purpose.  The  stipulation  of  the  contracting 
parties  is  to  deliver  up  such  fugitives,  "upon  mutual  requisi- 
tions," in  the  cases  and  upon  the  evidence  specified,  subject  to 
whatever  qualifications  may  be  annexed  thereto. 

All  these  treaties,  with  the  exception  of  three,  either  expressly 
or  by  obvious  implication,  assign  the  function  of  delivery  to  the 
executive  authority  of  the  respective  Governments ;  and  in  these 
three  there  is  no  mention  and  no  direct  implication  as  to  the  au- 
thority by  which  the  delivery  is  to  be  made. 

The  question  whether  the  crime  charged  in  a  specific  case 
comes  within  the  description  of  the  treaty  under  which  the  case 
arises,  and  if  so,  then  whether  the  evidence  by  which  it  is 
proved  comes  within  the  rule  of  evidence  prescribed  by  the 
treaty,  is  to  be  decided  by  the  Government  to  which  the  requisi- 
tion for  delivery  is  addressed.  The  demanding  Government 
Aust,  in  order  to  sustain  its  claim,  make  out  such  a  case ;  and 
whether  it  has  done  so  or  not  is  for  the  other  party  to  the  treaty 
to  determine.  It  is  only  in  that  case  that  the  treaty  obligation 
of  delivery  exists  at  all. 

Such,  in  brief,  are  the  general  principles  which  are  common  to 
all  the  extradition  treaties  of  the  United  States.  They  all  spe- 
cify rights  and  duties  as  between  the  contracting  parties.  They 
all  relate  to  crimes  as  the  ground  of  extradition.  Those  upon 
whom  they  operate  are  persons  who,  being  guilty  of  offenses 
against  one  of  the  parties,  have  sought  refuge  and  safety  or  are 
found  within  the  jurisdiction  of  the  other.  These  persons,  in 
order  to  be  extradited,  must  be  fonnally  charged  with  the  crime, 
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or  crimes,  for  which  the  extradition  is  asked ;  and  the  proof  sus- 
taining the  charge  must  be  such  as  is  set  forth  in  the  treaties. 
The  crimes  charged  must  be  within  the  list  of  the  offenses  enu- 
merated as  grounds  of  extradition,  in  the  particular  treaty  under 
which  the  charge  is  made.  The  right  to  make  the  charge  and 
demand  the  surrender  is  a  treaty  right ;  and  when  the  stipulated 
conditions  have  been  supplied  in  a  given  case,  the  duty  of  de- 
livery is  one  of  treaty  obligation. 

3.  Special  ProTisIons.  —  The  extradition  treaties  of  the 
United  States,  while  similar  in  their  general  character  and  ob- 
jects, are,  nevertheless,  distinct  and  separate  compacts,  each  con- 
taining its  own  terms,  and  binding  the  faith  of  the  respective 
Governments  accordingly,  without  reference  to  the  terms  which 
may  be  incorporated  into  other  treaties.  As  to  details,  they  ex- 
hibit in  their  special  provisions  the  law  of  variety,  as  well  as  that  of 
unity  in  their  general  principles.  These  special  Revisions  may 
be  arranged  into  the  following  classes ' 

(1.)  The  List  of  Crimes.  —  While  all  oi  these  treaties 
specify  particular  crimes  as  those  for  which  extradition  may  be 
obtained,  they  do  not  all  make  precisely  the  same  list  of  extradi- 
tion offenses.  In  some  treaties  the  list  is  much  larger  than  in 
others.  The  twenty-seventh  article  of  the  treaty  of  1794  with 
Great  Britain  named  only  the  crimes  of  murder  and  foi^ry  as 
coming  within  its  provisions ;  and  the  tenth  article  of  the  treaty 
of  1842  with  Great  Britain,  while  including  these  crimes,  added 
five  others,  thus  making  a  list  of  seven  extradition  crimes.  Tlie 
treaty  of  March  3, 1868,  with  Italy,  makes  a  list  of  eight  sucn 
crimes ;  and  that  of  June  13,  1882,  with  Belgium,  enumerates 
twelve  crimes,  some  of  which  have  diversity  as  to  their  minor 
shades. 

The  contracting  parties,  in  each  case,  make  such  a  list  of 
crimes  as  they  judge  to  be  conducive  to  the  ends  of  justice  in 
view  of  their  relations  to  each  other.  As  a  general  rule,  only 
those  crimes  that  are  of  a  heinous  character,  and  which  all  nations 
agree  in  regarding  as  such,  are  the  subjets  of  extradition  treaties. 
The  minor  offenses,  except  in  a  few  instances,  are  omitted  alto- 
getlier. 
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(2.)  Citizens  or  Suhjects.  —  Twenty  of  these  treaties^  in  ex- 
press terms,  exclude  from  their  operation  the  citizens  or  subjects 
of  the  country  on  which  the  demand  is  made ;  and  this  so  quali- 
fies the  general  stipulation  that  neither  party  is  bound  to  deliver 
up  to  the  other  its  own  citizens  or  subjects.  Where  there  is  no 
Buch  express  exclusion  on  the  ground  of  citizenship,  and  nothing 
in  the  terms  of  a  treaty  to  imply  it,  as  is  the  fact  with  some  of 
these  treaties,  there  citizenship  secures  no  immunity  against 
delivery,  provided  the  crime  on  which  the  demand  is  based  comes 
within  the  list  of  crimes  specified  in  the  treaty  under  which  the 
demand  is  made. 

*  So  Judge  Bee  held  in  the  case  of  Jonatha/n  RoUbvM.  (Whar- 
ton's State  Trials,  p.  403.)  Every  nation,  unless  there  is  some- 
thing to  the  contrary  in  its  local  constitution,  has  the  right  to 
deliver  up  its  own  citizens  who  have  committed  offenses  against 
other  Gover?jments,  and  fled  to  its  territory  for  asylum ;  and  if  it 
has  made  a  tr^saty  providing  for  the  delivery  of  fugitive  criminals, 
with  no  excejjtion  in  favor  of  its  own  citizens  or  subjects,  then 
the  question  of  citizenship  is  immaterial,  considered  in  relation 
to  the  obligation  imposed  by  the  general  terms  of  the  treaty. 
The  presumption  is  that,  if  it  had  intended  to  make  such  an 
exception,  it  would  have  incorporated  the  fact  into  the  treaty 
itself. 

(8.)  Political  Offenses.  —  In  twenty  of  these  treaties  political 
offenses  are  expressly  excluded  from  their  application,  without 
any  specific  definition  of  their  nature ;  and  this  leaves  the  con- 
tracting parties,  especially  the  one  asked  to  make  the  delivery, 
to  decide,  in  each  case,  whether  the  offense  set  forth  in  the  charge 
and  demand  is  of  this  character.  If  it  be  such,  then  there  is  no 
obligation  to  surrender  the  party  accused,  since  he  is  expressly 
excepted  from  the  operation  of  these  treaties.  Treason  and 
sedition  are  political  offenses,  and  hence  fall  within  the  limits  of 
the  exception. 

The  treaty  with  the  Two  Sicilies  excludes  such  offenses  "  unless 
the  political  offender  shall  also  have  been  guilty  of  some  one  of 
the  crimes  enumerated  in  article  twenty-two,"  in  which  case  the 
implication  is  that,  though  he  is  a  political  offender,  he  may  be 
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demanded,  and,  with  proper  evidence,  must  be  delivered,  for  this 
other  crime. 

The  treaty  of  May  22,  1880,  with  the  Netherlands,  provides 
that  it  ''  shall  not  apply  to  any  crime  or  offense  of  a  political 
character,  nor  to  acts  connected  with  such  crimes  or  offenses,"  and 
that  no  person  surrendered  under  the  provisions  of  this  treaty 
"  shall  in  any  case  be  tried  or  punished  for  a  crime  or  offense  of  a 
political  character^  nor  for  any  act  connected  therewith,  committed 
previously  to  his  extradition." 

The  treaty  of  June  13,  1882,  with  Belgium,  while  containing 
the  same  general  provision  in  respect  to  the  person  suri*endered 
for  any  of  the  crimes  specified  therein,  qualifies  the  same  by  say- 
ing, "  unless  he  has  been  at  liberty  to  leave  the  country  for  one 
month  after  having  been  tried,  and,  in  case  of  condemnation,  for 
one  month  after  having  suffered  his  punishment,  or  having  been 
pardoned."  This  implies  that  the  extradited  party,  having  had 
such  liberty  to  leave  the  country  to  which  he  was  extradited, 
may,  if  he  remains  therein  thereafter,  be  tried  and  punished  for 
a  political  offense  committed  previously  to  his  extradition. 

The  same  treaty  also  provides  that  ^^  an  attempt  against  the  life 
of  the  head  of  a  foreign  Government,  or  against  that  of  any  mem- 
ber of  his  family,  when  such  attempt  comprises  the  act  either  of 
murder  or  assassination,  or  of  poisoning,  shall  not  be  considered 
a  political  offense  or  an  act  connected  with  such  an  offense."  This 
was  doubtless  designed  to  apply  to  such  a  case  as  the  assassination 
of  President  Garfield. 

Those  treaties,  on  the  other  hand,  that  contain  no  express  pro- 
vision as  to  delivery  on  the  ground  of  political  offenses,  leave  the 
question  to  be  settled  in  the  light  of  their  general  stipulations. 
They  do  not  enumerate  such  offenses  as  extraditable,  and  hence 
there  can  be  no  extradition  for  them. 

So,  also,  a  person,,  extradited  for  some  other  offense  within  the 
enumeration,  cannot  thereafter  be  tried  for  a  purely  political  crime 
antedating  his  extradition,  since  the  general  implication  of  the 
extradition  treaties  of  the  United  States,  in  the  absence  of  an  ex- 
press stipulation  otherwise,  requires,  as  will  be  shown  in  another 
connection,  that  a  party  surrendered  shall  be  tried  only  for  the 
offense  which  was  the  ground  of  the  sun'ender.  The  fact  that 
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political  offenses  are  nowhere  mentioned  in  the  list  of  extradition 
crimes  is  equivalent  to  their  exclusion  therefrom,  and  also  to  the 
exemption  of  surrendered  criminals  from  any  trial  therefor. 

The  general  sense  of  civilized  nations,  especially  in  modem 
times,  is  that  merely  political  offenders  are  not  proper  subjects  for 
extradition ;  and  any  nation  that,  having  obtained  the  custody  of 
a  fugitive  upon  other  grounds,  should  put  him  on  trial  for  a  politi- 
cal offense,  would  be  deemed  guilty  of  a  gross  act  of  bad  faith, 
and  that,  too,  whether  the  treaty  under  which  the  extradition  was 
secured  did  or  did  not  contain  an  express  stipulation  to  the  con- 
trary. 

(4.)  Limitation  as  to  Time  of  the  Crime.  —  Express  provision 
is  made  in  eight  of  these  treaties  that  the  general  stipulations 
shall  have  no  application  to  crimes  committed  before  their  date ; 
and  in  three  other  treaties  a  similar  provision  is  made  with  reference 
to  crimes  that  precede  the  date  of  the  exchange  of  ratifications* 
There  can,  of  course,  be  no  extradition  for  such  crimes  in  consist- 
ency with  these  treaties,  and  there  should  be  no  trial  for  crimes 
expressly  excluded  by  the  date  of  their  commission,  whether  they 
are  mentioned  in  the  extradition  list  or  not. 

In  other  extradition  treaties  of  the  United  States  there  is  no 
such  provision ;  and  in  the  case  of  Angelo  De  Giacomo^  12  Blatch. 
891,  who  was  extradited  under  the  treaty  between  the  CTnited 
States  and  the  King  of  Italy,  Judge  Blatchford  held,  there  being 
no  stipulation  precluding  its  application  to  crimes  committed  be- 
fore the  date  of  the  treaty,  that  it  was  applicable  to  such  offenses, 
if  within  the  enumeration,  as  well  as  to  those  committed  subse- 
quently to  its  date.  The  theory  of  this  decision  is  that  the  date  of 
the  offense,  as  compared  with  that  of  the  treaty,  has  nothing  to  do 
with  the  application  of  the  latter,  unless  there  be  a  special  stipu- 
lation in  relation  to  this  point. 

Two  of  the  extradition  treaties  of  the  United  States  expressly 
declare  that  no  surrendered  person  shall  be  tried  for  any  crime 
committed  previously  to  that  for  which  his  surrender  was  asked, 
and  four  of  them  apply  the  same  principle  in  respect  to  "  any  or- 
dinary crime  "  antedating  the  one  stated  in  the  requisition. 

The  treaty  of  January  5,  1877,  with  Spain,  declares  that  "no 
person  shall  be  subject  to  extradition  in  virtue  of  this  convention 
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for  any  crime  or  ofiense  committed  previons  to  the  exchange  of 
the  ratifications  hereof,  and  no  person  shall  be  tried  for  any  crime 
or  offense  other  than  that  for  which  he  was  sorrendered,  unless 
snch  crime  be  one  of  those  enumerated  in  article  II,  and  shall 
have  been  committed  subsequent  to  the  exchange  of  the  ratifica- 
tion hereof." 

The  same  treaty  also  declares  that  "  a  fugitive  criminal  shall 
not  be  surrendered  under  the  provisions  hereof  when  from  lapse 
of  time  or  other  lawful  cause,  according  to  the  laws  of  the  place 
within  the  jurisdiction  of  which  the  crime  was  committed,  the 
criminal  is  exempt  from  prosecution  or  punishment  for  the 
offense  for  which  the  surrender  is  asked."  A  similar  provision  is 
contained  in  the  treaty  of  May  22,  18S0,  with  the  Netherlands, 
and  in  that  of  June  13,  1882,  with  Belgium* 

(5.)  Postponemsnt  of  Surrender,  —  Twenty-two  of  these  trea- 
ties stipulate  that  in  those  cases  in  which  the  persons  demanded 
have  committed  crimes  within  the  jurisdiction  of  the  country 
whose  asylum  they  have  sought,  and  have  been  there  arrested,  or 
are  undergoing  prosecution  or  punishment  therefor,  extradition 
may  be  deferred  until  after  their  acquittal  or  the  expiration  of 
their  punishment. 

(6.)  Demand  hy  Two  or  More  Countries.  —  The  treaty  of 
January  5,  1877,  with  Spain,  provides  that  "  if  a  fugitive  crimi- 
nal claimed  by  one  of  the  parties  hereto  shall  be  also  claimed  by 
one  or  more  powers,  pursuant  to  treaty  provisions,  on  account  of 
crimes  committed  within  their  jurisdiction,  such  criminal  shall  be 
delivered  in  preference,  in  accordance  with  that  demand  which  is 
the  earliest  in  date."  A  similar  provision  is  made  in  the  treaty 
of  1880,  with  the  Netheriands,  and  in  that  of  1882,  with  Belginm. 

(7.)  Extradition  to  a  Third  Country.  —  The  treaty  of  1882, 
with  Belgium,  provides  that  without  the  consent  of  the  Govern- 
ment delivering  up  the  fusi^tive  criminal,  he  shall  not,  by  the 
Government  receiving  him  be  extradited  to  a  third  country, 
except  "  when  the  accused  shall  have  asked  of  his  own  accord  to 
be  tried  or  to  undergo  his  punishment,  or  when  he  shall  not  have," 
within  one  month  after  his  discharge,  left  the  country  to  which 
he  was  extradited. 
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(8.)  The  Case  of  Oonviots.  —  In  all  of  these  treaties  the  stipu- 
lation includes  fugitives  charged  with  crime  and  demanded  for 
trial  and  punishment ;  and  in  eleven  of  them  it  is  extended  also 
in  express  terms,  to  fugitives  already  convicted  of  crime.  The 
same  general  rule  of  evidence,  as  to  the  proof  of  the  crime,  is  ap- 
plied in  both  cases ;  yet,  in  the  case  of  fugitive  convicts,  some 
of  the  treaties  make  a  special  regulation. 

The  treaty  of  August  11,  1874,  with  the  Ottoman  Empire,  pro- 
vides that  "  if  the  person  whose  extradition  may  be  asked  for 
shall  have  been  convicted  of  a  crime,  a  copy  of  the  sentence  of  the 
court  in  which  he  may  have  been  convicted,  authenticated  under 
its  seal,  and  an  attestation  of  the  official  character  of  the  judge  by 
the  proper  executive  authority,  and  of  the  latter  by  the  Minister 
or  Consul  of  the  United  States  or  of  the  Sublime  Porte,  respec- 
tively, shall  accompany  the  requisition." 

The  treaty  of  January  5, 1877,  with  Spain,  provides  that  "  if 
the  fugitive  criminal  shall  have  been  convicted  of  the  crime  for 
which  his  surrender  is  asked,  a  copy  of  the  sentence  of  the  court 
before  which  such  conviction  took  place,  duly  authenticated,  shall 
be  produced." 

Provisions  of  this  character  define  the  evidence  upon  which  this 
class  of  fugitives  shall  be  surrendered.  The  surrender  in  their 
case  is  not  for  trial,  but  simply  for  punishment,  since  they  are  as- 
sumed to  have  been  already  tried  and  sentenced. 

These  special  provisions,  found  in  some  of  the  extradition  trea- 
ties of  the  United  States,  operate,  of  course,  only  in  cases  arising 
under  the  treaties  that  contain  them.  Each  treaty,  being  distinct 
from  all  the  others,  and  having  no  dependence  upon  them  in  re- 
spect to  its  provisions  and  obligations,  furnishes  its  own  rule. 
What  can  and  should  be  done  under  it  is  to  be  decided  solely  by 
its  terms. 

4.  Interpretation  of  these  Treaties. — ^The  interpretation  of 
these  treaties  follows  the  general  law  applicable  to  all  treaties. 
They  are  specific  contracts  between  nations,  and  are  to  be  con- 
strued according  to  the  natural  and  fair  sense  of  the  terms  in 
which  their  stipulations  are  expressed.    Yattel  having,  in  his  Law 

of  Nations,  p.  248,  enumerated  a  variety  of  rules  for  the  con- 
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struction  of  treaties,  sums  up  the  result  as  follows :  ^^  From  all 
these  incontestable  truths  results  this  rule :  In  the  interpretation 
of  treaties,  compacts  and  promises  we  ought  not  to  deviate  from 
the  common  use  of  the  language  unless  we  have  verj  strong  rea- 
sons for  it." 

Ex-President  Woolsey  in  his  International  Law,  p.  185,  thus 
states  the  substance  of  the  rule :  "  The  ordinary  t^?A»  loqtiendi 
obtains  unless  it  involves  an  absurdity.  When  words  of  art  are 
used  the  special  meaning  which  they  have  in  the  given  art  is  to 

determine  their  sense." 

The  Court  of  Appeals  of  Kentucky,  in  The  OommonweaUh  v. 
HaweSy  13  Bush,  697,  said :  "  Public  treaties  are  to  be  fairly  in- 
terpreted, and  the  intention  of  the  contracting  parties  to  be  ascer- 
tained by  the  application  of  the  same  rules  of  construction  and  the 
same  course  of  reasoning  which  we  apply  in  the  interpretation  of 
private  contracts." 

The  Supreme  Court  of  the  United  States  in  Tlie  United  States 
v.  D^Auterive,  10  How.  609,  said :  "  Compacts  between  Govern- 
ments or  nations,  like  those  between  individuals,  should  be  inter- 
preted according  to  the  natural,  fair  and  received  acceptation  of  the 
terms  in  which  they  are  expressed.''  This  is  the  sense  in  which 
the  terms  were  used.     All  men  are  assumed  to  employ  words  in 

the  received  sense,  unless  they,  at  the  time,  qualify  the  sense  by 
a  special  notice.  Courts  proceed  upon  this  principle  in  expound- 
ing contracts  and  administering  justice  between  parties.  Treaties, 
whether  for  extradition  or  for  any  other  purpose,  are  no  exception 
to  the  iTile. 

Moreover,  what  is  obviously  implied  in  extradition  treaties  is 
as  really  a  part  of  them  as  if  it  had  been  formally  and  expressly 
stated.  They  are  to  be  executed,  and  this  involves  a  process ;  and 
whatever  naturally  and  fairly  results  from  their  express  provisions, 
unless  excluded  by  other  provisions,  is  to  be  regarded  as  a  part  of 
the  stipulation.  And  so  whatever  is  by  obvious  implication  for- 
bidden, or  is  inconsistent  with  the  plain  letter  and  intent  of  these 
treaties,  is  excluded,  and  cannot  in  good  faith  be  done  by  either 
party. 

The  parties  limit  their  power  relatively  to  each  other,  by  the 
provisions  of  the  compact,  express  or  implied,  and  their  faith  is 
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bound  accordingly.  The  fact  that  they  have  chosen  to  make  a 
treaty  for  the  mutual  surrender  of  fugitive  criminals  implies  that 
this  is  the  mode  in  which  they  have  determined  to  regulate  the 
subject ;  and  hence,  all  their  rights  and  all  their  obligations  in  ref- 
erence to  this  question  are  to  be  considered  and  decided  in  the 
light  of  the  treaty.     The  treaty  itself  is  their  rule. 

6.  The  Treaty  of  1794.  —  The  first  extradition  stipulation  en- 
tered into  by  the  United  States  is  the  ooe  found  in  the  twenty- 
seveuth  article  of  the  treaty  of  1794  with  Great  Britain,  which, 
by  the  next  article  was  limited  to  the  period  of  twelve  years,  and 
hence  ceased  to  be  operative  after  1806.  The  article  reads  as 
follows : 

'^  It  is  further  a^eed  that  His  Majesty  and  the  United  States 
on  mutual  requisitions,  by  them  respectively,  or  by  their  respec- 
tive ministers  or  o£Scers  authorized  to  make  tne  same,  will 
deliver  up  to  justice  all  persons  who,  being  charged  with  murder 
or  forgery,  committed  within  the  jurisdiction  of  either,  shall 
seek  an  asylum  within  any  of  the  countries  of  the  other,  provided 
that  this  shall  only  be  done  on  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where  the  fugitive  or  person 
so  charged  shall  be  found,  would  justify  his  apprehension  and 
commitment  for  trial,  if  the  offense  had  there  been  committed. 
The  expense  of  such  apprehension  and  delivery  shall  be  borne 
and  deirayed  by  those  who  make  the  requisition  and  receive  the 
fugitive." 

This  contract  specified  murder  and  forgery  ad  the  crimes  for 
which  extradition  might  be  demanded.  It  designated  the  agency 
through  which  the  demand  might  be  made,  and  gave  the  rule  of 
evidence  as  to  the  criminality  of  the  accused  person,  and,  hence, 
as  to  the  obligation  of  compliance  with  the  demand.  It  pledged 
the  good  faith  of  each  Government  to  conform  its  policy  to  the 
terms  of  the  stipulation.  It  was  upon  its  face  a  contract  that  con- 
templated action  in  futurOy  and,  hence  was  an  executory  con- 
tract, and  not  one  executed  by  the  mere  ratification  of  the  treaty. 
It,  however,  omitted  to  provide,  in  express  terms,  any  agency  or 
authority  for  making  the  delivery  of  a  fugitive  criminal,  or  for  ap- 
plying the  rule  of  evidence  as  to  criminality  ;  and  Congress  never 
passed  any  law  for  carrying  it  into  execution. 

The  only  case  which  occurred  under  this  treaty  was  that  of 
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Jonathan  KobbinSy  in  1799,  a  report  of  which  is  given  in  Whar- 
ton's State  Trials,  pp.  892-457.  Eobbins,  on  suspicion  of  having 
been  concerned  in  the  mutiny  on  board  the  British  frigate  Her- 
mione  in  1791,  was  arrested  in  1799  in  Charleston,  South 
Carolina,  and  committed  to  prison,  before  any  demand  for  deliv- 
ery was  made  by  the  British  Government.  After  he  had  been 
imprisoned  for  about  six  months,  Judge  Bee,  United  States  Dis- 
trict Judge  for  that  State,  was  informed  by  the  Secretary  of  State 
that  a  demand  had  been  made  upon  the  President  for  his  deliv- 
ery as  a  fugitive  criminal,  and  also  notified  that  the  President, 
if  the  evidence  was  sufficient  to  sustain  the  charge,  advised  and 
requested  him  to  deliver  the  prisoner  to  ^'  the  consul  or  other 
agent  of  Great  Britain  who  shall  appear  to  receive  him." 

Bobbins  was  soon  after  brought  before  the  District  Court  on 
Jiabeaa  ootftis  and  Judge  Bee,  after  hearing  the  case,  ordered 
him  to  be  surrendered  "  to  the  British  consul,  or  such  person  or 
persons  as  he  shall  appoint  to  receive  him."  He  subsequently 
addressed  a  letter  to  the  Secretary  of  State,  informing  him  of  his 
"  compliance  with  the  request  of  the  President  of  the  United 
States,"  and  saying  that  he  judged  the  evidence  against  Bobbins 
sufficient  to  sustain  the  charge  on  which  he  had  been  demanded. 

This  case  produced  an  intense  excitement  among  the  people, 
and  led  to  a  warm  discussion  in  the  House  of  Representatives. 
It  was  claimed  by  some  that  the  court  had  no  jurisdiction  to  make 
the  delivery,  and  by  others  that  the  President  could  not  execute 
the  stipulation  until  authorized  to  do  so  by  an  act  of  Congress. 
Mr.  John  Marshall,  subsequently  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  was  then  a  member  of  the  House  of 
Kepresentatives ;  and,  in  the  speech  which  he  made  on  the  sub- 
ject, he  defended  the  action  of  the  President,  taking  the  ground 
that,  while  the  courts  have  no  power  "  to  seize  any  individual 
and  determine  that  he  shall  be  adjudged  by  a  foreign  tribunal," 
the  President,  being  charged  with  the  duty  of  executing  the 
laws,  and  a  treaty  being  declared  by  the  Constitution  to  be  a  law, 
had  power  to  make  the  delivery  in  the  absence  of  any  legislation 
by  Congress. 

The  fact  in  the  case  was  that  Judge  Bee  issued  the  order  for 
delivery ;  and,  according  to  the  argument  of  Mr.  Marshall,  he 
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had  no  authority,, as  a  judge,  to  do  so.  The  authority  was  with 
the  President ;  and,  as  a  matter  of  fact,  he  did  not  exercise  it. 
What  he  did  was  to  advise  and  request  the  judge  to  make  the 
delirery  if  the  evidence  was  suflScient.  In  his  letter  of  May  21, 
1799,  to  the  Secretary  of  State,  he  said  :  "  How  far  the  Presi- 
dent of  the  United  States  would  be  justifiable  in  directing  the 
judge  to  deliver  up  the  oflfender  is  not  clear.  I  have  no  objec- 
tion to  advise  and  request  liim  to  do  it." 

This  advice  and  request  plainly  conferred  no  authority  upon 
Judge  Bee,  when  hearing  a  case  upon  habeas  corpus^  and  deter- 
mining whether  the  prisoner  was  lawfully  restrained  of  his  lib- 
erty. The  argument  of  Mr.  Marshall,  while  it  logically  con- 
demns the  action  of  Judge  Bee,  does  not  fit  that  of  the  Presi- 
dent. It  claims  for  him  a  power  which  he  did  not  exercise,  but 
which  he  advised  and  requested  Judge  Bee  to  exercise. 

The  delivery  was  a  judicial  one,  and  was  not  officially  the  act 
of  the  President  at  all.  The  judge  of  a  court  did  what,  as  Mr. 
Marshall  asserted,  the  President  only  had  the  authority  to  do,  and 
not  the  less  so  because  he  was  requested  by  the  latter  to  do  it. 
The  advice  of  the  President  given  to  a  judge  in  hearing  a  habeaa 
corpus  case  is  no  basis  for  the  exercise  of  power. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in  Foster  v.  NeUsoriy  2  Pet. 
253,  said ;  ^'  Our  Constitution  declares  a  treaty  to  be  the  law  of 
the  land.  It  is  consequently  to  be  regarded  in  courts  of  justice 
as  equivalent  to  an  act  of  the  legislature,  whenever  it  operates  of 
itself  without  the  aid  of  any  legislative  provision.  But  when 
the  terms  of  the  stipulation  import  a  contract,  when  either  of  the 
parties  engages  to  perform  a  particular  act,  the  treaty  addresses 
itself  to  the  political,  not  the  judicial  department ;  and  the  legis- 
lature must  execute  the  contract  before  it  can  become  a  rule  for 
the  court."  The  same  court  re-afiirmed  this  doctrine  in  The 
\  United  States  v.  Arredondo,  6  Pet.  691. 

The  twenty-seventh  article  of  the  treaty  of  1794  with  Great 
Britain  was  a  contract  in  which  the  parties  mutually  pledged 
their  faith  with  respect  to  action  m  futuro^  but  in  which  they 
made  no  provision  as  to  the  agency  for  the  delivery  of  fugitive 
criminals.   They  simply  agreed  that  the  delivery  should  be  made 
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in  the  cases  and  circumstances  stated.  The  contract  did  not  by 
its  own  terms  execute  itself,  and,  hence,  needed  legislation  to 
make  it  operative,  and,  henc6,  was  not,  in  the  absence  of  the  r&- 
qaisite  legislation,  "  tlie  law  of  the  land "  for  courts.  Courts, 
according  to  the  principle  laid  down  in  Foster  v.  NeiUon.^  aupra^ 
could  exercise  no  power  under  it  until  Congress  should  legislate 
for  its  execution. 

Was  the  article  "  the  law  of  the  land  "  for  the  President  ?  It 
certainly  was  not  so  in  express  terms.  The  President  has  power 
to  make  treaties.  These  treaties,  if  self -executing  without  the 
aid  of  legislation,  are  laws  of  the  land ;  yet  it  is  not  a  constitu- 
tional prerogative  of  his  office  to  execute  treaties,  any  more  than 
it  is  to  execute  the  Constitution,  except  as  he  is  authorized  to 
do  so. 

Attorney-General  Wirt,  in  SuUivarCs  Case,  1  Op.  Att.-Gen. 
509,  said :  "  The  Constitution  and  the  treaties  and  acts  of  Con- 
gress made  under  its  authority  comprise  the  whole  of  the  Presi- 
dent's powers."  In  this  case  there  was  no  law  of  Congress, 
authorizing  the  President  to  deliver  fugitive  criminals,  and  no 
provision  in  the  treaty  giving  the  authority  ;  and,  according  to 
the  doctrine  stated  in  Foster  v.  NeUaoriy  the  extradition  stipula- 
tion was  not  "  a  law  of  the  land,"  because  it  was  a  contract 
which  did  not  and  could  not  execute  itself  without  legislation. 
It  may  have  been  the  duty  of  Congress  to  supply  the  appropriate 
legislation ;  but  its  failure  to  do  so  certainly  did  not  add  to  the 
powers  of  the  President.  Legislative  omissions  are  not  a  source 
of  positive  powers  to  any  department  of  the  Government. 

The  proper  conclusion  then  is,  that  the  surrender  of  Bobbins 
was  without  legal  authority.  The  treaty  gave  Judge  Bee  no 
authority  to  make  the  surrender,  and  the  President  could  give 
him  none.  The  President  himself  had  no  such  authority  ;  and  if 
he  had,  he  did  not  directly  exercise  it.  It  was  stated,  in  the 
debate  in  the  House  of  Representatives,  that  President  Washing- 
ton had  expressed  strong  doubts  whether  this  part  of  the  treaty 
of  1794:  could  be  carried  into  effect  without  the  action  of  Con- 
gress. 

6.  The  Treaty  of  1842.  —  The  next  extradition  stipulation  of 
the  United  States  is  contained  in  the  tenth  article  of  the  treaty 
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of  August  9,  1842,  with  Great  Britam,  which  provides  as  fol- 
lows: 

"  It  is  agreed  that  the  United  States,  and  Her  Britannic  Ma- 
jesty shall,  upon  mutual  requisitions  by  them,  or  their  Ministers, 
officera  or  authorities,  respectively  made,  deliver  up  to  justice  all 
persons  who,  being  charged  with  the  crime  of  murder,  or  assault 
with  the  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery, 
or  forgery,  or  the  utterance  of  forgea  paper,  committed  withm 
the  jurisdiction  of  either,  shall  seek  an  asylum,  or  shall  be  found 
within  the  territories  of  the  other :  Provided  that  this  shall  only 
be  done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for 
trial,  if  the  crime  or  oftense  had  there  been  committed  ;  and  the 
respective  judges  and  other  magistrates  of  the  two  Governments 
shall  have  power,  jurisdiction  and  authority,  upon  complaint 
made  under  oath,  to  issue  a  warrant  for  the  apprehension  of  the 
fugitive  or  person  so  charged,  that  he  may  oe  brought  before 
such  judges  or  other  magistrates,  respectively,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered  ;  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate 
to  certify  the  same  to  the  proper  executive  authority,  that  a  war- 
rant may  issue  for  the  surrender  of  such  fugitive.  The  expense 
of  such  apprehension  and  delivery  shall  be  Dome  and  defrayed 
by  the  party  who  makes  the  requisition  and  receives  the  fu- 
gitive." 

This  differs  from  the  treaty  of  1794,  in  increasing  the  number 
of  extradition  crimes  to  seven,  and  in  providing  that  the  judges 
and  other  magistrates  of  the  respective  Governments  shall  have 
power  to  arrest  and  examine  alleged  fugitives,  and,  if  the  evidence 
of  criminality  be  sufficient,  to  certify  the  fact  to  "  the  proper  ex- 
ecutive authority,"  that  a  warrant  for  surrender  may  be  issued. 

In  The  Matter  of  the  British  Prisoners^  1  Woodb.  &  Minot, 
66,  Judge  Woodbury  interpreted  the  words  "  the  proper  executive 
authority"  to  mean,  in  their  application  to  the  United  States,  the 
President  acting  in  such  matters  through  the  State  Department, 
whose  acts  are  to  be  regarded  as  his  and  by  his  authority.  He 
also  said  that,  "  where  the  aid  of  no  such  act  of  Congress  seems 
necessary  in  respect  to  a  ministerial  duty  devolved  on  the  Execu- 
tive by  the  supreme  law  of  a  treaty,  the  Executive  need  not  wait 
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and  does  not  wait  for  acts  of  Congress  to  direct  such  duties  to  be 
done."  Tills  case  occurred  in  1845,  before  Congress  had  passed  any 
extradition  law ;  and  the  view  of  Judge  Woodbury  was,  that  the 
treaty  of  1842,  in  its  terms  and  without  any  legislation  for  its  exe- 
cution, by  clear  implication,  gave  the  President  authority  to  make 
the  delivery  of  fugitive  criminals. 

Attorney-General  Nelson,  in  The  Case  of  Christiana  Cochrane^ 
4  0pp.  Att.-Gren.  201,  adopted  this  construction,  and  advised  the 
President  to  make  the  surrender  of  the  alleged  criminal. 

These  two  cases  are  the  only  ones  that  occurred  under  the 
treaty  prior  to  the  act  of  Congress  providing  for  the  execution 
of  extradition  treaties ;  and  in  both  no  l^slation  was  thought 
necessary  to  give  effect  to  the  treaty. 

An  attempted  extradition  under  the  treaty  of  November  9, 
1843,  with  France,  brought  this  question  distinctly  before  Con- 
gress ;  and  the  result  was  the  enactment  of  a  law  in  1848  for 
carrying  into  execution  all  such  treaties.  The  treaty  with  France 
expressly  provided  that  the  surrender,  on  the  part  of  the  United 
States,  "shall  be  made  only  by  authority  of  the  executive 
thereof."  It,  however,  did  not  provide  for  any  preliminary 
arrest  and  examination  by  the  magistrates  of  either  country. 

In  1847  a  demand  was  made  for  the  surrender  of  Nicholas 
Lucien  Metzger  by  the  French  Minister,  on  the  charge  of  forgery 
in  France ;  and  the  executive  authority  at  Washington,  declining 
to  act  in  the  first  instance,  referred  him  to  the  courts. 

Metzger  was  afterward  arrested  in  the  city  of  New  York,  on  a 
warrant  issued  by  a  police  magistrate ;  and  the  magistrate,  after 
examining  the  case,  deemed  the  evidence  sufficient,  and  com- 
mitted him  to  prison  to  await  the  order  for  extradition  from  the 
President.  He  was,  on  habeas  oorpue^  released  from  prison  by  a 
Circuit  jndge  of  the  State  of  New  York,  who  held  that  the  magis- 
trate had  no  jurisdiction  over  the  matter.  He  was  subsequently 
arrested  on  a  warrant  issued  by  Judge  Betts,  of  the  United  States 
District  Court,  who,  after  hearing  the  case,  held  that  it  came 
w^ithin  the  terms  of  the  treaty  with  France ;  that  the  evidence 
'w^as  sufficient  to  detain  the  accused,  and  that,  the  treaty  being  a 
part  of  the  supreme  law  of  the  land,  no  act  of  Congress  was 
needed  to  carry  it  into  execution.     The  judge  committed  him  to 
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prison,  to  await  the  action  of  the  President  (1  Edm.  Select  Cases^ 
399.) 

An  application  was  then  made  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  habeas  corpus^  to  review  the  action  of 
Judge  Betts ;  and  the  court,  upon  hearing  the  case,  refused  to 
grant  the  writ,  on  the  ground  that,  the  District  judge  having  exer- 
cised a  special  authority  at  chambers,  and  there  being  no  provis- 
ion bj  law  for  a  revision  of  his  judgment,  the  court  had  no  juris- 
diction in  the  matter.     (5  How.  176.) 

The  President  of  the  United  States  then  issued  his  order,  com- 
manding  the  marshal  in  New  York  to  deliver  the  prisoner  to  the 
diplomatic  agents  of  the  French  Government.  Before  this  order 
was  executed.  Judge  Edmonds,  a  Circuit  judge  of  New  York, 
granted  a  writ  of  habeas  oorpios  which  brought  the  accused  be- 
fore him ;  and  after  the  case  was  twice  argued,  he  discharged 
him,  giving  an  elaborate  opinion  directly  the  reverse  of  that  of 
Judge  Betts. 

"  This  case,"  said  the  judge,  "  involves  the  question  whether 
the  President  of  the  United  States  has  authority,  by  virtue  of 
mere  treaty  stipulation,  and  without  an  express  enactment  of  the 
national  legislature,  to  deliver  up  to  a  foreign  power,  and  virtu- 
ally to  banish  from  the  country,  an  inhabitant  of  one  of  the  sov-^ 
ereign  States  of  our  confederacy."  The  conclusions  to  which  he 
came,  after  considering  the  question  at  large,  are  the  following  : 
1.  That  "  a  treaty  containing  provisions  to  be  executed  infuturo 
is  in  the  nature  of  a  contract,  and  does  not  become  a  rule  for  the 
courts  until  legislative  action  shall  be  had  on  the  subject."  2.  That 
"  the  treaty  with  France  of  1843,  providing  for  the  surrender  of 
fugitives  from  justice,  cannot  be  executed  by  the  President  of  the 
United  States  without  an  act  of  Congress."  {The  MaMer  of 
Metzger,  1  Barb.  248.) 

This  simply  applies  the  principle  stated  in  Foster  v.  NeUson^ 
aupra^  and  also  in  Turner  v.  The  American  Baptist  Missiona/rt/ 
Union^  5  McLean,  344.  If  the  treaty-making  power  can  pledge 
the  faith  of  the  United  States  in  respect  to  future  acts,  and  inde- 
pendently of  and  without  the  legislation  of  Congress,  commit  the 
execution  of  treaties  to  the  President,  thus  in  effect  constituting 
him  the  sole  judge  of  their  meaning  and  the  occasions  and  man- 
ner of  their  fulfillment,  then  it  is  theoretically  a  very  dangerous 
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power,  becanse  capable  of  the  most  enormons  abuses.  The  Presi- 
dent acts  independently  of  Congress  when  exercising  the  treaty 
power ;  and  if  he  be  eqoally  independent  in  respect  to  the  execu- 
tion of  treaties,  then  he  may,  with  the  consent  of  the  Senate,  place 
the  whole  matter  in  his  own  hands,  without  the  restraints  or  guid- 
ance of  law,  except  as  thus  made. 

The  &ct  that  a  treaty,  whether  for  extradition  or  any  other 
purpose,  is  a  part  of  '.'  the  supreme  law  of  the  land,"  no  more 
makes  it  self-acting  and  self-executing  without  legislation,  than 
does  the  fact  that  the  Constitution  is  such  a  law  make  it  self-act- 
ing and  self-executing.  If  early  all  the  powers  granted  in  the  latter 
are  brought  into  operation  by  legislative  action.  Why  should  not 
the  same  rule  apply  to  the  contracts  made  in  treaties,  especially 
when  their  stipulations  do  not  upon  their  face  act  in  presentij 
but  provide  for  things  to  be  done  only  infutv/ro  f  Such  treaties 
address  themselves  to  the  legislative  power  of  Congress,  and  are 
to  be  executed  by  its  aid  and  co-operation. 
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The  Act  of  August  12,  1848  (9  TJ.  S.  Stat,  at  Large,  802), 
entitled  "An  Act  forgiving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  Governments,  for  the  apprehension  and 
delivering  up  ot  certain  offenders,"  was  the  first  legislation  of 
Congress  on  the  subject  of  international  extradition.  It  followed 
soon  after  the  decision  of  Judge  Edmunds  in  the  case  of  Metzger, 
referred  to  in  the  previous  chapter.  The  title  of  the  act  seems 
to  recognize  the  correctness  of  the  view  which  he  took  in  that 
case. 

This  act  was  supplemented  by  the  Act  of  June  22,  1860  (12 
U.  S.  Stat,  at  Large,  84).  The  Revised  Statutes  of  the  United 
States,  in  sections  6270-5277,  reproduce,  as  follows,  the  provis- 
ions of  these  two  acts :  — 

1  •  The  Arrest  and  Examination  of  the  Fngitiye  Criminal 
(sec.  5270).  — This  section  provides  as  follows: 

"Whenever  there  is  a  treaty  or  convention  for  extradition 
between  the  Government  of  the  United  States  and  any  foreign 
Government,  any  justice  of  the  Supreme  Court,  circuit  judge, 
district  judge,  commissioner  authorized  so  to  do  by  any  of  the 
courts  of  tne  United  States,  or  judge  of  a  court  of  record  of 
general  jurisdictioH  of  any  State  may,  upon  complaint  made  under 
oath,  charging  any  person  found  within  the  limits  of  any  State, 
District  or  Territory,  with  having  committed  within  the  juris- 
diction of  any  such  foreign  Government  any  of  the  crimes  pro- 
vided for  by  such  treaty  or  convention,  issue  his  warrant  for  the 
apprehension  of  the  person  so  charged,  that  he  may  be  brought 
before  such  justice,  judge  or  commissioner,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered.  If,  on 
such  hearing,  he  deems  the  evidence  sufficient  to  sustain  the 
charge  under  the  provisions  of  the  proper  treaty  or  convention, 
he  shall  certify  the  same,  together  with  a  copy  of  .all  the  testi- 
mony taken  before  him,  to  the  Secretary  of  State,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper  authorities  of  such 
foreign  Government  for  the  surrender  of  such  person,  according 
to  the  stipulations  of  the  treaty  or  convention ;  and  he  shall  issue 
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his  warrant  for  the  commitment  of  the  person  bo  charged  to  the 
proper  jail,  there  to  remain  until  Buch  surrender  shall  be  made." 

This  provides  the  judicial  agency  for  arresting  any  person 
charged  with  crime  under  any  extradition  treaty,  and  also 
examining  the  evidence  of  his  criminality,  and  certifying  the 
same  to  the  Secretary  of  State  if  the  evidence  be  deemed  sufficient 
to  sustain  the  charge. 

2.  Documentary  Evidence  (sec.  6271).  —  This  section,  as 
amended  by  the  Act  of  June  19,  1876  (19  U.  S.  Stat,  at  Large, 

59),  provides  as  follows : 

# 

•*  In  every  case  of  complaint  and  of  a  hearing  upon  the  return 
of  the  warrant  of  arrest,  any  depositions,  warrants  or  other  papers 
offered  in  evidence,  shall  be  admitted  and  received  for  the  purpose 
of  such  hearing  if  they  shall  be  properly  and  legally  authenticated, 
so  as  to  entitle  them  to  be  received  as  evidence  of  the  criminality  of 
the  person  so  apprehended,  by  the  tribunals  of  the  foreign  country 
from  which  the  accused  party  shall  have  escaped,  and  copies  of 
any  such  depositions,  warrants  or  other  papers  shall,  if  authenti- 
cated according  to  the  law  of  such  foreign  country,  be  in  like 
manner  received  as  evidence;  and  the  certificate  of  the  principal 
diplomatic  or  consular  officer  of  the  United  States  resident  in  such 
foreign  country  shall  be  proof  that  any  such  deposition,  warrant, 
or  otiier  paper,  or  copy  thereof,  is  authenticated  in  the  manner 
required  by  this  section." 

This  does  not  change  the  rule  that  the  evidence  of  criminality 
must  be  such  as  would  justify  the  commitment  of  the  accused  for 
trial,  if  the  alleged  offense  had  been  committed  in  the  country  on 
which  the  demand  is  made.  It  simply  provides  that  certain 
documentary  evidence  shall  be  received  and  considered,  if  properly 
authenticated. 

3.  Surrender  of  the  Fugitive  (sec.  5272).  —  This  section 
provides  as  follows : 

"  It  shall  be  lawful  for  the  Secretary  of  State,  under  his 
hand  and  seal  of  office,  to  order  the  person  so  committed  to 
be  delivered  to  such  person  as  shall  be  authorized,  in  the 
name  and  on  behalf  of  such  foreign  Government,  to  be  tried 
for  the  crime  of  which  such  person  shall  be  so  accused,  and 
such  person  shall  be  delivered  up  accordingly;  and  it  shall  be 
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lawful  for  the  person  so  authorized  to  hold  such  person  in  cus- 
tody, and  to  take  him  to  the  territory  of  such  foreign  Govern- 
ment, pursuant  to  such  treaty.  If  the  person  so  accused  shall 
escape  out  of  any  custody  to  which  he  shall  be  committed,  or  to 
which  he  shall  be  delivered,  it  shall  be  lawful  to  retake  such  per- 
son in  the  same  manner  as  any  person  accused  of  any  crime 
against  the  laws  in  force  in  that  part  of  the  United  States  to 
wliich  he  shall  so  escape,  may  be  retaken  on  an  escape." 

This  authorizes  the  Secretary  of  State  as  the  representative  of 
the  President  in  conducting  the  foreign  relations  of  the  United 
States  to  make  the  surrender  of  the  fugitive  criminal,  and  pro- 
vides for  the  arrest  of  the  criminal  in  the  event  of  his  escape 
from  the  custody  to  wliich  he  may  have  been  committed.  The 
statute  does  not  declare  that  the  delivery  sliaU  be  made  when  the 
accused,  after  a  judicial  examination,  has  been  committed  to 
prison  to  await  the  executive  order  of  the  Government,  but 
simply  says  that  "  it  shall  be  lawful,"  implying  that  the  question 
of  such  delivery,  even  after  such  examination  and  commitment, 
is  to  be  determined  by  the  executive  authority,  and  that  this 
authority  has  a  right  to  review  all  the  evidence  in  the  case,  and 
judge  accordingly. 

4.  Time  allowed  for  Extradition  (sec.  5273).  —  This  sec- 
tion provides  as  follows : 

"  Whenever  any  person  who  is  committed  under  this  Title  or 
any  treaty,  to  remain  until  delivered  up  in  pursuance  of  a  requi- 
sition, is  not  so  delivered  up  and  conveyed  out  of  the  United 
States  within  two  calendar  months  after  such  commitment,  over 
and  above  the  time  actually  required  to  convey  the  prisoner  from 
the  jail  to  which  he  was  committed,  by  the  readiest  way,  out  of 
the  United  States,  it  shall  be  lawful  for  any  judffe  of  the 
United  States  or  of  any  State,  upon  application  made  to  him 
by  or  on  behalf  of  the  person  so  committed,  and  upon  proof 
made  to  him  that  reasonable  notice  of  the  intention  to  make 
such  application  has  been  given  to  the  Secretary  of  State,  to 
order  tne  person  so  committed  to  be  discharged  out  of  custody, 
unless  sumcient  cause  is  shown  to  such  judge  why  such  discharge 
ought  not  to  be  ordered." 

This  limits  the  time  within  which  the  accused,  after  his 
examination,  may  be  held  in  prison  for  extradition  ;  and  if  he  is 
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not  delivered  np  within  that  time,  then  he  may  be  discharged  alto- 
gether in  the  way  prescribed,  unless  sufficient  cause  is  shown  to 
the  judge  to  whom  the  application  is  made  why  the  discharge 
should  not  be  ordered. 

5.  Limitation  of  the  Proyisions  (sec.  5374)«  —  This  section 
provides  as  follows : 

"  The  provisions  of  this  Title  relating  to  the  surrender  of  per- 
sons who  have  committed  crimes  in  foreign  countries  shall  con- 
tinue in  force  during  the  existence  of  any  treaty  of  extradition 
with  any  foreign  Government,  and  no  longer." 

The  effect  of  this  declaration  is  to  confine  the  operation  of  the 
law  strictly  to  the  execution  of  extradition  treaties,  and,  of  neces- 
sity, to  limit  the  powers  which  it  grants  exclusively  to  that  func- 
tion. Tlie  obvious  implication  is  tliat,  in  the  absence  of  such 
treaties,  there  is  no  authority  for  any  extradition  at  all.  The 
only  law  relating  to  the  subject,  enacted  by  CJongress,  expressly 
limits  its  own  application  to  the  execution  of  these  treaties. 

6.  Protection  of  tlie  Accused  wlien  deliyered  to  the  United 
States  (see.6275).  —  This  section  provides  as  follows: 

"Whenever  any  person  is  delivered  by  any  foreign  Grovern- 
ment  to  an  agent  of  the  United  States,  for  the  purpose  of  being 
brought  within  the  United  States  and  tried  for  any  crime  of  which 
be  is  duly  accused,  the  President  shall  have  power  to  take  all  nec- 
essary measures  for  the  transportation  and  safe  keeping  of  such 
accused  person,  and  for  his  security  against  lawless  violence,  until 
the  final  conclusion  of  his  trial  for  the  crimes  or  offenses  specified 
in  the  warrant  of  extradition,  and  imtil  his  final  discharge  from 
custody  or  imprisonment  for  or  on  account  of  such  crimes  or  of- 
fenses, and  for  a  reasonable  time  thereafter,  and  may  employ  such 
IK>i*tion  of  the  land  or  naval  forces  of  the  United  States,  or  of 
the  militia  thereof,  as  may  be  necessary  for  the  safe-keeping  and 
protection  of  the  accused." 

This  relates  to  the  transportation,  safe-keeping,  and  protection 
of  the  accused  person,  who  has  been  surrendered  to  the  United 
States  in  pursuance  of  a  treaty,  and  authorizes  the  President  to 
adopt  all  necessary  nieasures  for  these  purposes. 
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7.  Powers  of  the  Agent  appointed  to  receive  the  Accused 

(sec.  6276). —  This  section  provides  as  follows : 

"  Any  person  duly  appointed  as  agent  to  receive,  in  behalf  of 
the  United  States,  the  delivery,  by  a  foreign  Government,  of  any 
person  accused  of  crime  committed  within  the  jurisdiction  of  the 
tjnited  States,  and  to  convey  him  to  the  place  of  his  trial,  shall 
have  all  the  powers  of  a  marshal  of  the  United  States,  in  the 
several  districts  through  which  it  may  be  necessary  for  him  to  pass 
with  such  prisoner,  so  far  as  such  power  is  requisite  for  the  prison- 
er's safe-keeping." 

This  fully  arms  the  agent,  appomted  by  the  President  of  the 
United  States  to  receive  a  fugitive  criminal  delivered  up  by  a 
foreign  Government  under  the  stipulations  of  a  treaty,  with  all 
necessary  power  to  transport  him  to  the  place  of  trial. 

8.  Penalty  for  opposing  the  Agent  (sec.  5277).  —  This 
section  provides  as  follows : 

"  Every  person  who  knowingly  and  willfully  obstructs,  resists  or 
opposes  such  agent  in  the  execution  of  his  duties,  or  who  rescues 
or  attempts  to  rescue  such  prisoner,  whether  in  the  custody  of  the 
agent  or  of  any  officer  or  person  to  whom  his  custody  has  been 
lawfully  committed,  shall  be  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  and  by  imprisonment  for  not  more 
than  one  year." 

9.  The  Act  of  Angnst  8^  1882.    (22  U.  8.  Stat,  at  Large^ 

216).  —  This  act,  designed  to  be  supplementary  to  the  provisions 
contained  in  the  Bevised  Statutes  of  the  United  States,  provides 
as  follows : 

(1.)  Extradition  Practice.  (Sec.  1.)  —  That  all  hearings  in 
eases  of  extradition  under  treaty  stipulation  or  convention  shall 
be  held  on  land,  publicly,  and  in  a  room  or  office  easily  accessible 
to  the  public. 

(2.)  Commissioners  Fees.  (Sec.  2.)  —  That  the  following  shall 
be  the  fees  paid  to  commissioners  in  cases  of  extradition  under 
treaty  stipiilation  or  convention  between  the  Government  of  the 
United  States  and  jiny  foreign  Gt>vemment,  and  no  other  fees  or 
compensation  shall  be  eiUowed  to  or  received  by  them : 
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(a.)     For  adminiBtering  an  oath,  ten  cents. 

(b.)    For  taking  an  acknowledgment,  twenty-five  cents. 

(c.)  For  taking  and  certifying  depositions  to  file,  twenty  cents 
for  each  folio. 

{d.)  For  each  copy  of  the  same  furnished  to  a  party  on  re- 
quest, ten  cents  for  each  folio. 

(tf.)  For  issuing  any  warrant  or  writ,  and  for  any  other  service, 
the  same  compensation  as  is  allowed  clerks  for  like  services. 

(/I)  For  issuing  any  warrant  under  the  tenth  article  of  the 
treaty  of  August  9,  1842,  between  the  United  States  and  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
against  any  person  charged  with  any  crime  6r  offense  as  set  forth 
in  said  article,  two  dollars. 

(ff,)  For  issuing  any  warrant  under  the  provision  of  the  con- 
vention for  surrender  of  criminals,  between  the  United  States  and 
the  King  of  the  French,  concluded  at  Washington,  November  9, 
1843,  two  dollars. 

(A.)  For  hearing  and  deciding  upon  the  case  of  any  person 
charged  with  any  crime  or  offense,  and  arrested  under  the  pro- 
visions of  any  treaty  or  convention,  five  dollars  a  day  for  the  time 
necessarily  employed. 

(3.)  SvbpoBna  of  Witnesses.  {Sec.  3.)  —  That  on  the  hearing 
of  any  case  under  a  claim  of  extradition  by  any  foreign  Govern- 
ment, upon  afiidavit  being  filed  by  the  person  charged  setting 
forth  that  there  are  witnesses  whose  evidence  is  material  to  his 
defense,  that  he  cannot  safely  go  to  trial  without  them,  what  he 
expects  to  prove  by  each  of  them,  and  that  he  is  not  possessed  of 
sufficient  means,  and  is  actually  unable  to  pay  the  fees  of  such 
witnesses,  the  judge  or  commissioner  before  whom  snch  claim  for 
extradition  is  heard  may  order  that  snch  witnesses  be  sub- 
poenaed ;  and  in  such  cases  the  costs  incurred  by  the  process  and 
the  fees  of  witnesses  shall  be  paid  in  the  same  manner  that  similar 
fees  are  paid  in  the  case  of  witnesses  subpoenaed  in  behalf  of  the 
United  States. 

(4.)  Witness  Fees^  eio.j  certified.  {Sec.  4.)  —  That  all  wit- 
ness fees  and  costs  of  every  nature  in  cases  of  extradition,  includ- 
ing the  fees  of  the  commissioner,  shall  be  certified  by  the  judge 
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or  coinmissioner  before  whom  the  hearing  shall  take  place  to  the 
Secretary  of  State  of  the  United  States,  who  is  hereby  authorized 
to  allow  the  payment  thereof  out  of  the  appropriation  to  defray 
the  expenses  of  the  judiciary ;  and  the  Secretary  of  State  shall 
cause  the  amount  of  said  fees  and  costs  so  allowed  to  be  reim- 
bursed to  the  Government  of  the  United  States  by  the  foreign 
Government  by  whom  the  proceedings  for  extradition  may  have 
been  instituted. 

(5.)  The  Mndence  on  the  Hearing.  {Sec.  5.)  —  That  in  all 
cases  where  any  depositions,  warrants,  or  other  papers,  or  copies 
thereof,  shall  be  o£Eered  in  evidence  upon  the  hearing  of  any  ex- 
tradition case  under  Title  66  of  the  Eevised  Statutes  of  the 
United  States,  such  depositions,  warrants,  and  other  papers,  or  the 
copies  thereof,  shall  be  received  and  admitted  as  evidence  on  such 
hearing,  for  all  the  purposes  of  such  hearing,  if  they  shall  be  prop- 
erly and  legally  authenticated,  so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  escaped,  and  the  certificate  of 
the  principal  diplomatic  or  consular  officer  of  the  United  States 
resident  in  such  foreign  country,  shall  be  proof  that  any  deposi- 
tion, warrant,  or  other  paper,  or  copies  thereof,  so  offered,  are 
authenticated  in  the  manner  required  by  this  act. 

(6.)  Repecbling  Clause.  —  The  act  approved  June  19,  1876, 
entitled  '^  An  act  to  amend  section  5271  of  the  Tlevised  Statutes 
of  the  United  States,"  and  so  much  of  said  section  5271  of  the 
Revised  Statutes  of  the  United  States  as  is  inconsistent  with 
the  provisione  of  this  act  are  hereby  repealed. 

The  fifth  section  of  the  act  of  1882  differs  in  some  respects  from 
section  5271  of  the  Revised  Statutes  of  the  United  States,  and  so 
far  as  it  differs,  it  furnishes  the  rule  to  be  observed  in  extradition 
cases.  The  other  sections  are  supplementary  to  previous  pro- 
visions of  law  on  the  subject  of  extradition. 

These  provisions  of  Uw,  designed  to  give  effect  to  extradition 
treaties,  and  deriving  their  constitutional  authority  from  this 
fact,  not  only  imply  their  own  necessity,  but  also  empower  and 
direct  the  requisite  judicial  and  executive  agency  for  this  purpose, 
and  that,  too,  without  any  interference  with  the  terms  of  these 
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treaties.  The  Governnient  of  the  United  States  has  made  trea- 
ties with  other  Governments  rehiting  to  the  arrest  and  restora- 
tion of  deserting  seamen  from  foreign  vessels;  and  section  5280 
of  the  Revised  Statutes  of  the  United  States  provides  for  the 
execution  of  these  treaties  so  far  as  thej  are  operative  in  this 
conntry,  assuming  the  necessity  of  legislation  to  carry  them  into 
effect.  Precisely  the  same  assumption  is  made  in  the  legislation 
that  relates  to  treaties  for  the  extradition  of  fugitive  criminals. 

Both  classes  of  treaties  pledge  the  faith  of  the  United  States ; 
and  it  is  difficult  to  see  how  the  President  can,  by  virtue  of  the 
powers  vested  in  him,  in  the  absence  of  legislation,  constitution- 
ally supply  the  necessary  judicial  and  executive  machinery,  with 
the  appropriate  rules  and  regulations,  for  carrying  these  treaties 
into  effect.  There  is  not  a  single  extradition  treaty  of  the 
United  States  that  does  not  leave  undetermined  a  variety  of  im- 
portant questions  that  can  be  settled  only  by  legislation,  and 
hence,  not  one  that  does  not  need  law  as  an  auxiliary  to  its  exe. 
cntion.  That  law  neither  the  President  nor  the  judiciary  can 
supply.  Congress  has  supplied  it,  and  thus  put  an  end  to  a 
question  that  was  once  the  subject  of  conflicting  opinions. 

The  English  Extradition  Act  of  1870  contains  a  provision 
which  forbids  the  actual  delivery  of  a  fugitive  criminal  until 
after  *^  the  expiration  of  fifteen  days  from  the  date  of  his  being 
committed  to  prison  to  await  his  surrender ; "  and  also  another 
provision  which  makes  it  the  duty  of  the  committing  magistrate 
to  inform  the  prisoner  '^  that  he  will  not  be  surrendered  until 
after  the  expiration  of  fifteen  days,  and  that  he  has  a  right  to 
apply  for  a  writ  of  habeas  corpus^  Similar  provisions  should  be 
incorporated  into  the  extradition  law  of  the  United  States. 
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CHAPTEE  VI. 


LIMITATION   OF   THK  JCBISDICriON. 


1.  The  Nature  of  Extradition.  —  Bouvier  in  his  Law  Dic- 
tionary defines  Extradition  to  mean  "  tlie  surrender  by  one  sove- 
reign State  to  another,  on  its  demand,  of  persons  charged  with 
the  commission  of  crime  within  its  jurisdiction,  that  they  may  be 
dealt  with  according  to  its  laws." 

This  surrender  is  not  simply  expulsion,  leaving  the  person  free 
to  go  elsewhere,  but  arrest  and  transference  to  the  Government 
demanding  him  on  the  charge  of  crime.  It,  consequently,  denies 
to  the  accused  the  right  of  asylum,  and,  by  a  summary  process, 
removes  him  from  the  territory  and  protection  of  the  laws  of  the 
surrendering  Government,  and  forcibly  places  him  within  the 
jnrisdiction  and  operation  of  the  laws  of  the  Government  to 
which  he  is  remanded.  It  gives  the  latter  possession  of  his  per- 
son for  the  purpose  of  trial  and  punishment,  and  is,  hence,  an 
auxiliary  process  through  which  one  Government  contributes 
to  the  administration  of  justice  by  another. 

The  necessity  for  extradition  grows  out  of  the  fact  that,  except 
in  cases  specially  provided  for  by  treaty,  the  penal  laws  of  one 
country  cannot  operate  within  the  jurisdiction  of  another.  The 
sovereignty  of  a  nation  within  its  own  territory  is  exclusive  and 
absolute.    {jSohoon&r  Exchange  v.  McFadden^  7  Cranch,  116.) 

Governments,  not  choosing  blindly,  to  trust  each  other  on  this 
subject,  require  information  as  to  the  person  to  be  delivered,  aa 
to  the  crime  or  crimes  with  which  he  is  charged,  and  as  to  the 
evidence  showing  the  commission  of  such  crime  or  crimes.  The 
demanding  Government  must  first  make  ont  a  case;  and  whether 
it  has  done  so  or  not,  in  any  particular  instance,  the  Government 
npon  which  the  demand  is  made  will  always  judge  for  itself. 

The  nature  of  the  transaction,  as  between  the  two  Govern- 
ments, naturally  raises  the  question  whether  the  jurisdiction  ac- 
quired by  extradition  is  general^  and  may  be  extended  to  the  trial 
and  punishment  of  any  crime,  or  spedaly  and  must,  therefore,  be 
limited  to  the  avowed  purpose  for  which  it  was  granted  .  on  the 
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one  hand  and  acquired  on  the  other.  The  demanding  Govern- 
ment specifies  a  case ;  and  if  a  surrender  be  made  on  the  basis  of 
the  specification,  then  it  is  made  with  reference  to  that  case,  and 
not  to  some  other  supposable  case. 

The  mere  statement  of  the  facts  as  to  demand  and  delivery 
would  seem  to  imply,  as  a  matter  of  good  faith,  that  the  proceed- 
ing necessarily  qualifies  the  jurisdiction  which  it  secures,  and 
limits  it  to  the  purpose  for  wliich  it  was  secured.  Hence  arises 
the  doctrine  that  the  party  accused  can  be  tried  and  punished 
only  for  the  crime  or  crimes  named  in  the  demand  and  delivery, 
and  that,  when  this  end  has  been  gained,  he  should,  unless  he 
elects  to  remain,  or  commits  some  other  crime  after  his  extradi- 
tion, be  permitted  to  retam  to  the  jnrisdiction  from  which  he  was 
removed. 

Whether  this,  in  the  absence  of  specific  stipulations  otherwise 
permitting,  is  the  true  construction  of  extradition  treaties,  includ- 
ing those  of  the  United  States  with  foreign  Governments,  will 
be  the  special  inquiry  of  this  chapter.  This,  in  the  case  of  Wins- 
low,  was  the  great  point  of  diplomatic  controversy  between  the 
United  States  and  Great  Britain. 

2.  Opinions  of  Text- writers. — Mr.  Wharton,  in  his  Criminal 
Law,  seventh  edition,  vol.  3,  p.  34,  section  2956^  a,  says :  "  The 
sole  object  of  extradition  is  to  secure  the  presence  of  the  fugitive 
in  tlie  demanding  State  for  the  purpose  of  trying  him  for  a  speci- 
fied crime.  The  process  is  not  to  be  used  for  the  purpose  of  sub- 
jecting him  collaterally  to  criminal  prosecutions  other  than  that 
specified  in  the  demand.  Provisions  guaranteeing  to  the  fugitive 
the  right  to  leave  the  demanding  country  after  his  trial  for  the 
offense  for  which  he  is  surrendered,  in  case  of  acquittal,  or  in  case 
of  conviction,  after  his  endurance  of  punishment,  are  incorporated 
in  many  treaties.  When  not,  they  should  be  made  the  subject  of 
executive  pledge.  It  is  an  abuse  of  this  high  process,  and  an  in- 
fringement of  those  rights  of  asylum  which  the  law  of  nations 
rightly  sanctions,  to  permit  the  charge  of  an  offense  for  which 
extradition  lies  to  be  used  to  cover  an  offense  for  which  extra- 
dition does  not  lie,  or  which  it  is  not  considered  politic  to  in- 
voke." 
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Mr,  David  Dudley  Fields  in  Lid  International  Code,  has  a 
cliapter  on  extradition,  the  provisions  of  which,  as  he  says,  "  are 
based  mainly  on  those  of  existing  treaties,  particnlarly  the  num- 
erous American  treaties  and  the  most  recent  French  treaties." 
In  section  237  he  states  the  following  rale:  '^^o  person  sur- 
rendered *  *  *  shall  be  prosecuted  or  punished  in  the  nation  to 
which  he  is  surrendered,  for  any  offense  committed  previous  to 
that  for  which  his  surrender  was  demanded,  nor  for  any  offense 
which  was  not  mentioned  in  the  demand."  This  represents  the 
law  as  derived  from  the  provisions  of  '^  existing  treaties,"  and  as 
Mr.  Field  thinks  it  ought  to  be. 

An  article  appeared  in  the  American  Law  Beview,  vol.  10,  p. 
617,  understood  to  have  been  written  by  Judge  Lowell,  of  the 
United  States  Circuit  Court,  in  which  the  author  says:  "The 
question  is  a  simple  one ;  the  answer,  to  an  ordinary  mind,  seems 
equally  so ;  and  the  writers  on  the  general  subject  haye  expressed 
but  one  opinion  upon  it,  so  far  as  they  have  expressed  any.  It 
is,  whether  a  person,  surrendered  by  one  Government  to  another 
upon  charge  and  proof  of  the  commission  of  a  certain  crime,  can 
lawfully,  and  against  the  objection  of  the  surrendering  Govern- 
ment, be  tried  for  a  different  crime  committed  before  his  sur- 
render. That  he  cannot,  seems  at  once  the  dictate  of  common 
sense  and  of  ordinary  justice ;  and  so  are  the  authorities.  *  *  »  * 
We  hold  it  to  be  clear,  on  grounds  of  reason  and  authority,  that 
a  person  surrendered  by  one  sovereign  to  another,  under  a  treaty 
of  extradition,  is  to  be  tried  for  that  crime,  and  tliat  only,  for 
which  the  surrender  was  asked  and  obtained." 

The  article  was  prepared  with  reference  to  the  controversy  be 
tween  the  United  States  and  Great  Britain,  then  pending,  in 
regard  to  the  case  of  Winslow. 

Mr.  William  Beach  Lawrence,  in  an  article  published  in  the 
Albany  Law  Journal,  vol.  14,  p.  96,  writes  as  follows:  "All  the 
right  which  a  power  asking  an  extradition  can  possibly  derive 
from  the  surrender  must  be  what  is  expressed  in  the  treaty, 
and  all  rules  of  interpretation  require  the  treaty  to  be  strictly 
construed ;  and,  consequently,  when  the  treaty  prescribes  the 
offenses  for  which  extradition  can  be  made  and  the  particular 
testimony  to  be  required,  the  sufficiency  of  which  must  bo  certi- 
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fied  to  the  execntive  aatboritj  of  tlie  extraditing  country,  the 
State  receiving  the  fugitive  has  no  jurisdiction  whatever  over 
him,  except  for  the  specified  crime  to  wliich  the  testimony  ap- 
plies." 

Mr.  Lawrence  supports  this  general  position  by  referring  to 
Billot,  MSi.  Faiistin-H^li6,  Legraverend,  Trebntien,  Bertauld, 
Le  Sellyer,  Morin,  Foelix  et  Deraangeat,  Brouchoud,  Ducrocq, 
Duverdy,  Bonafos,  Morel,  Dalloz  and  Mangin. 

Mr.  Frederick  W.  Oibbs  published  a  pamphlet  on  Extradition 
Treaties,  in  London,  in  1868,  in  which  he  says  that  political 
offenses  are  not  grounds  of  extradition,  and  then  adds :  ^  In  close 
connection  with  the  foregoing  principle,  and  designed  undoubt- 
edly to  support  it,  follows  another,  to  which  our  attention  has 
l>een  much  directed,  but  which  is  treated  by  foreign  writers  as 
well  established,  —  that  a  person  snrrendered  is  liable  only  for 
the  offense  on  account  of  which  his  extradition  was  obtained." 
This  doctrine  he  sustained  by  citing  several  authorities. 

The  Lord  Chancellor  of  England,  in  his  speech  on  the  Winslow 
case  in  the  House  of  Lords,  published  in  The  Foreign  Belations 
of  the  United  States  for  1876,  pp.  286-296,  presents  an  array  of 
European  authorities  to  show  "that  apart  altogether  from  the 
wording  of  treaties,  there  is  a  silent  and  implied  condition  in  ex- 
tradition  that  the  crime  for  which  the  surrender  of  a  man  is  asked 
must  be  specified,  and  that  it  is  for  that  crime  alone  that  he  must 
be  tried." 

One  of  these  anthorities  is  Foelix,  who,  in  his  treatise  on  Pri- 
vate International  Law,  devotes  an  entire  chapter  to  the  subject 
of  extradition,  and,  among  others,  lays  down  the  following 
general  rule  in  regard  to  it : 

"  The  person  who  is  surrendered  cannot  be  prosecuted  or  con- 
demned, exoeept  for  the  crime  in  respect  to  which  his  extradition 
has  been  obtained." 

A  second  authority  is  Kluit,  an  eminent  jurist  of  Holland,  who, 
in  answer  to  the  question  whether  it  is  "  lawful  to  punish  the  fu- 
gitive for  any  other  crime  than  that  for  which  he  has  been 
surrendered,"  says : 
10 
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^^The  request  for  the  surrender  of  a  criminal  is  geuerallj 
accompanied  by  a  statement  of  the  grounds  on  which  it  is  made. 
The  State  in  which  he  has  taken  refuge  ought  not  to  surrender 
him  until  those  grounds  have  been  made  clear  to  it;  in  other 
words,  it  should  ascertain  whether  the  crime  committed  is  of  a 
character  to  justify  his  surrender.  In  truth,  the  criminal,  by  his 
flight  to  another  State,  becomes  (although  but  for  a  time)  the 
subject  of  the  supreme  power  of  that  State,  and  immediately 
enjoys  the  protection  and  guardianship  of  that  State.  From  that 
guradianship  he  cannot  be  forcibly  taken,  except  under  special 
agreement,  the  terms  of  which,  we  presume,  certainly  do  not  ex- 
tend further  than  to  those  very  grounds  on  which  the  surrender 
was  demanded  and  granted.  *  *  *  *  The  surrendering 
State  gave  up  the  criminal  on  consideration  of  the  grounds 
stated,  not  of  any  different  grounds." 

Kluit's  idea  is  that  an  extension  of.  the  jurisdiction  beyond  the 
grounds  stated  would  be  a  violation  of  the  faith  involved  in  the 
transaction. 

A  third  authority  is  Heffter,  the  German  writer,  who  says : 

'^  The  individual  whose  extradition  has  been  granted  cannot  be 
prosecuted  nor  tried  for  any  crime  except  that  for  which  the  ex- 
tradition has  been  obtained.  To  act  m  any  other  way,  and  to 
cause  him  to  be  tried  for  other  crimes  or  misdemeanors,  would  be 
to  violate  the  mutual  principle  of  asylum  and  the  silent  clause 
contained  by  implication  in  every  extradition." 

3.  The  Doctrine  of  the  French  Minister  of  Justice. — 

The  circular  of  the  French  Minister  of  Justice,  issued  April  15, 
1841,  is  also  quoted.  In  this  circular  the  Minister  says :  "  The 
extradition  declares  the  offense  which  leads  to  it,  and  this  offense 
alone  ought  to  be  inquired  into.  So  that  if  during  the  prosecu- 
tion for  the  crime  which  has  led  to  the  extradition  there  should 
arise  the  evidence  of  a  new  crime,  a  new  demand  of  extradition 
ought  to  be  made." 

The  case  of  Dermenon^  as  reported  in  Dalloz's  Jurisprudence, 
is  mentioned  by  the  Lord  Chancellor.  Dermenon  had  been  sur- 
rendered by  the  Canton  of  Geneva  to  France  on  the  charge 
of  fraudulent  bankruptcy.  On  that  charge  he  was  acquitted,  but 
there  was  another  charge  against  him  for  which  he  had  not  been 
surrendered.  The  question  arose  whether  he  should  be  tried  on 
this  other  charge  or  sent  back  to  the  Canton  of  Geneva.  The 
answer  given  by  the  Minister  of  the  Interior  was  as  follows : 
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"  It  is  only  as  accused  of  the  crime  of  fraudulent  bankruptcy 
that  Dermenon  has  been  delivered  up  to  France  by  the  Canton  of 
Gteneva.  He  is  now  purged  of  that  charge  by  the  decree  of  ac- 
quittal. Dermenon  is,  therefore,  in  the  same  position  as  if  only 
a  misdemeanor  had  been  laid  to  his  charge.  It  is  clear  that  in 
that  case  his  extradition  could  not  have  been  obtained.  It  follows 
that  we  cannot  take  advantage  of  his  having  been  given  up  to  the 
French  authorities  upon  a  different  ground  to  try  him  tor  acts 
which  have  not,  and  could  never  have  been,  the  grounds  of  his 
extradition.  The  Minister  of  Justice  has  consequently  directed 
the  Procureur-G^neral  to  place  Dermenon  at  your  disposal,  and  I 
hasten,  for  my  part,  to  request  you  to  have  him  immediately  con- 
ducted to  the  frontier,  where  he  should  be  placed  once  more  in  the 
hands  of  the  Oenevese  authorities." 

4.  English  Extradition  Act  of  1870.  —  The  English  Extra 
dition  Act  of  1870  embodies,  in  express  terms,  the  principle  set 
forth  by  these  authorities.  The  nineteenth  section  of  the  act 
provides  that  ^'  where  in  pursuance  of  any  arrangement  with  a 
foreign  State,  any  person  accused  or  convicted  of  any  crime, 
which  if  committed  in  England,  would  be  one  of  the  eriines 
described  in  the  first  schedule  to  this  act,  is  surrendered  by  that 
foreign  State,  such  person  shall  not,  until  he  has  been  restored 
or  had  an  opportunity  of  returning  to  such  foreign  State,  be 
triable  or  tried  for  any  offense  committed  prior  to  the  surrender 
in  any  part  of  Her  Majesty's  dominions,  other  than  such  of  the 
said  crimes  as  may  be  proved  by  the  facts  on  which  the  surrender 
is  grounded." 

So,  also,  the  third  section  of  the  act  provides  that  ^^  a  fugitive 
criminal  shall  not  be  surrendered  to  a  foreign  State  unless  provi- 
sion is  made  by  the  law  of  that  State,  or  by  arrangement,  that  the 
fugitive  criminal  shall  not,  until  he  has  been  restored  or  had  an 
opportunity  of  returning  to  Her  Majesty's  dominions,  bo  de- 
tained or  tried  in  that  foreign  State  for  any  offense  committed 
prior  to  his  surrender,  other  than  the  extradition  crime  proved 
by  the  facts  on  which  the  surrender  is  grounded^" 

Great  Britain,  since  the  passage  of  this  law,  has  negotiated  ex- 
tradition treaties  with  Germany,  Belgium,  Italy,  Denmark,  Aus- 
tria, Sweden  and  Norway,  and  Brazil,  in  each  of  which  the  con- 
tracting parties  expressly  stipulate  that  the  surrendered  fugitive 
shall  bo  tried  only  for  the  extradition  crime,  until  he  has  been 
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refttored  or  Iiad  the  opportunity  of  returning  to  the  country  from 
which  ho  was  removed.  This  clearly  indicates  the  view  of  these 
respective  Governments  as  to  the  nature  and  purpose  of  the  extra- 
dition remedy. 

5.  United   States   Treaties — General  ProTisions.  —  The 

provisions  contained  in  the  extradition  treaties  of  the  United 
States  may  be  arranged  into  two  classes :  the  first  class  embrac- 
ing those  which  are  (/ene7aij  because  common  to  all  these  treaties; 
the  second,  those  which  are  specud^  being  found  in  some  treaties, 
but  not  in  others.  The  provisions  belonging  to  the  first  class 
relate  to  the  crimes  for  which  extradition  may  bo  demanded,  and 
to  the  procedure  necessary  to  obtain  the  extradition,  involving 
the  formal  charge  of  some  one  or  more  of  these  crimes  and  also 
adequate  proof  of  the  same. 

Now,  it  is  true  that,  in  these  general  provisions,  it  is  nowhere 
expressly  stipulated  that  the  crime  charged  in  the  demand,  and 
which  was  the  basis  of  the  delivery,  is  the  only  one  committed 
before  the  extradition,  for  which  the  surrendered  party  may  be 
tried  under  the  custody  thus  acquired.  Is  this  principle,  though 
not  formally  stated,  so  implied  in  these  provisions  that  it  is  to  be 
taken  as  a  part  of  the  treaties,  unless  there  be  some  express  stipu- 
lation  otherwise  ?  We  propose  to  consider  this  question,  and  for 
this  purpose  take  the  tenth  article  of  the  treaty  of  1842,  with 
Great  Britain,  the  construction  of  which  was  the  subject  of  con- 
troversy in  the  Wtnslow  case,  remarking  that  as  to  the  points  to 
which  we  shall  refer,  it  is  an  example  of  every  extradition  treaty 
of  the  United  States.  That  part  of  the  article  which  will  be  the 
basis  of  this  argument  reads  as  follows : 

"  It  is  agreed  that  the  United  States  and  Her  Britannic  Majesty 
shall,  upon  mutual  re<|uisitions  by  them,  or  their  Ministers,  officers, 
or  authorities,  respectively  made,  deliver  up  to  justice  all  persons 
who,  being  charged  with  the  crime  of  murder,  or  assault  with  in- 
tent to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery, 
or  the  utterance  of  forced  paper,  committed  within  the  jurisdic- 
tion of  either,  shall  seek  an  asylum  or  shall  be  found  within  the 
territories  of  the  other ;  provided,  that  this  shall  only  be  done 
upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so  charged  shall  be  found, 
would  justify  his  apprehension  and  commitment  for  trial  if  the 
crime  or  offense  had  there  been  committed." 
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Upon  this  language  wc  Bubinit  the  following  comments : 

(1.)  Delivery  to  Justice.  —  The  stipulation  declares  that  the 
respective  Governments  will,  "  upon  mutual  requisitions  "  made 
in  the  manner  prescribed,  "  deliver  up  to  justice  "  a  specified  class 
of  persons,  indicated  by  the  crime  or  crimes  laid  to  their  charge,  by 
the  Uxnis  delicti^  or  place  where  the  offense  or  offenses  were  com- 
mitted,  and  by  the  place  where  they  have  sought  asylum  or  are 
found.  The  *'  justice "  here  referred  to  is  manifestly  not  the 
general  justice  of  either  country,  but  justice  only  in  relation  to  the 
offenses  specified  as  extradition  crimes ;  and  hence  it  embraces 
only  so  much  of  the  penal  code  as  relates  to  these  crimes.  It  is 
limited  as  to  the  persons  to  whom,  and  the  offenses  to  which  it 
applies.  Judge  Benedict,  in  Tlie  United  States  v.  Lawrencey  13 
Blatch.  295,  said  that  the  delivering  up  to  justice,  as  provided  for 
in  the  treaty,  is  ^'  a  significant  and  comprehensive  expression, 
plainly  importing  that  the  delivery  is  for  the  purposes  of  public 
justice,  without  qualification."  %. 

This,  with  all  due  respect  to  the  learned  judge,  is  inconsistent 
with  the  specification  of  particular  crimes  as  the  only  ones  for  which 
the  delivery  will  be  made  at  all.  Why  upon  this  theory  specify 
such  crimes  ?  Why  not,  according  to  the  view  advocated  by  Mr. 
Westlake,  dismiss  all  enumeration  of  offenses,  and  deliver  up  for 
any  crime,  except  that  of  treason  or  sedition  ?  Such  a  treaty 
would  be  in  harmony  with  the  doctrine  of  Judge  Benedict,  if  we 
exclude  Mr.  Westlake's  exceptions :  but  it  so  happens,  that  the 
extradition  treaties  of  the  United  States  are  not  constructed  upon 
this  principle.  They  all  limit  and  qualify  the  ^^  justice  "  to  which 
they  refer,  by  specifying  the  crimes  for  which  the  delivery  may 
be  demanded,  and  witli  proper  conditions  must  be  granted. 

(2.)  The  JEnumercUion  of  Crimes.  —  The  stipulation  enumer- 
ates seven  specific  crimes  as  the  only  ones  in  respect  to  which 
either  party  shall  have  the  right  of  demand  or  be  subject  of  the 
obligation  of  delivery.  Other  treaties  contain  a  larger  list  of  such 
crimes;  yet  they  all  agree  in  making  a  definite  enumeration. 
Both  parties  restrict  themselves  to  a  specific  list  of  offenses  ;  and 
this,  by  the  clearest  implication,  excludes  the  jurisdiction  from  all 
other  crimes  preceding  the  extradition,  as  effectually  as  if  such 
exclusion  had  been  stated  in  express  words,  unless  there  be  some 
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provision  to  the  contrary.  The  legal  maxim,  esepressio  uniua 
persoiiae  vel  rei  est  eascltisio  alterivSj  has  here  a  pertinent  iUnstra- 
tion. 

To  assame  that  extradition  may  be  demanded  for  any  one  or 
more  of  the  crimes  enumerated,  and  that  the  person  being  sur- 
rendered may  then,  at  the  pleasure  of  the  demanding  Govern- 
ment, be  tried  and  punished  for  any  other  crime,  is  to  render 
alike  meaningless  and  useless  the  specific  enumeration  of  crimes. 
The  assumption  is  manifestly  not  consistent  with  the  fact  of  such 
enumeration,  and  in  practical  effect  changes  the  treaty  itself. 
Extradition  is  a  means  of  promoting  the  administration  of  justice 
in  respect  to  a  certain  class  of  particularly  designated  crimes ;  and, 
in  omitting  all  other  classes,  the  parties  virtually  stipulate  that 
the  jurisdiction  acquired  shall  operate  only  within  the  limits  of  the 
crimes  enumerated. 

To  carry  the  jurisdiction  beyond  these  limits  is  to  make  the 
treaty  serve  an  end  for  which  it  contains  no  provision,  and  which, 
moreover,  the  contracting  Governments  disclaim  by  the  most  ob- 
vious implication.  The  enumeration  is  the  boundary  which  they 
have  chosen  to  fix  ;  and  hence,  after  jurisdiction  has  been  acquired 
within  this  boundary,  the  party  acquiring  it  cannot  exceed  the 
limitation  in  the  application  of  the  remedy,  without  violating  the 
agreement. 

If  it  be  said  that  the  stipulation  relates  simply  to  the  crimes 
for  which  one  may  be  extradited,  and  has  no  relation  to  the  crime 
for  which  being  extradited,  he  may  then  be  tried,  the  answer  is 
that  the  extradition  and  the  trial,  though  distinct  in  time 
from  each  other,  are  nevertheless  so  connected  that  the  limita- 
tions and  restrictions  that  apply  to  the  former  apply  equally  to 
the  latter.  Extradition  gives  a  custody  for  a  specified  purpose, 
and  the  treaty  right  to  demand  this  custody  clearly  involves  the 
obligation  not  to  use  it  for  any  other  purpose.  The  doctrine  of 
trial  for  any  offense,  as  the  legitimate  sequel  of  extradition  under 
the  terms  and  specifications  of  a  treaty,  while  trifling  with  these 
terms  and  specifications, 'and  rendering  them  wholly  inoperative 
except  for  gaining  possession  of  the  fugitive,  in  practical  effect, 
makes  the  two  Governments  say  to  each  other :  "  We  mutually 
agree  to  surrender  to  each  other  fugitive  criminals  for  the  follow- 
ing specified  offenses,  and  will  do  so  in  any  case  in  which  one  or 
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more  of  said  offenses,  having  been  duly  charged  by  the  one  party, 
shall  be  proved  to  the  satisfaction  of  the  other,  with  the  under- 
standing,  however,  that  the  person  surrendered  in  accordance 
with  this  agreement  may  be  tried  for  any  offense,  whether  it 
comes  within  the  terms  of  the  agreement  or  not." 

The  difficulty  with  this  understanding,  which  is  simply  the  above 
doctrine  put  into  express  words,  is  that  it  renders  the  specific  char- 
acter of  the  agreement  as  to  crimes  alike  nugatory  and  senseless. 
It  would  according  to  this  theory,  be  sufficient  merely  to  agree  to 
extradition  for  any  offense,  without  any  stipulation  as  to  partic- 
ular crimes.  The  fact  that  nations  have  not  so  agreed  shows  that 
this  is  not  their  understanding  of  the  extradition  remedy,  and  that 
it  is  their  understanding  that  the  terms  of  the  extradition  reach 
to  the  custody  which  it  secures,  and  to  the  purposes  for  which 
y  that  custody  may  be  used. 

Some  of  the  extradition  treaties  of  the  United  States  expressly 
provide  that  neither  party  shall  be  required  to  deliver  up  its  own 
citizens,  which  is  equivalent  to  saying  that  neither  will,  in  respect 
to  such  citizens,  furnish  any  facility  to  the  other,  for  bringing 
them  to  justice  for  any  offense  which  they  may  commit  against 
its  laws ;  and,  hence,  if,  under  such  a  treaty,  either  party  should 
by  mistake  deliver  up  one  of  its  citizens,  it  clearly  would  not  be 
allowable  for  the  other  to  put  that  citizen  on  trial  upon  the  pre- 
text that  the  terms  of  the  treaty  relate  only  to  the  extradition, 
and  have  no  relation  whatever  to  the  trial,  either  as  to  the  person 
or  the  offense  to  be  tried. 

Sach  a  proceeding,  however,  would  be  no  greater  violation  of 
the  letter  and  intent  of  the  treaty  than  it  would  be  to  use  the 
custody  gained  by  extradition  for  the  trial  of  the  party  on  a  charge 
for  which  he  was  not  and  could  not  have  been  extradited.  The 
only  difference  between  the  two  cases  would  be,  that  in  the  one 
the  terms  which  relate  to  citizenship,  and  in  the  other  those  that 
relate  to  the  surrender  of  the  person  accused,  would  be  the  terms 
violated.    The  violation  would  be  equally  real  in  both. 

(3.)  The  Cha/rge  of  Crime.  —  The  stipulation  requires  that 
the  person,  claimed  by  the  demanding  Government,  shall  be 
"charged"  with  having  committed  within  its  jurisdiction  some 
one  or  more  of  the  crimes  enumerated.     The  delivering  Govern- 
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ment  is  entitled  to  know  what  the  offense  is  for  which  the  sur- 
render is  demanded.  In  no  other  way  can  it  determine  whether 
it  comes  within  the  treaty  or  not.  No  offense  oatside  of  the 
treaty  is  a  ground  for  extradition ;  and  no  offense  within  the  treaty 
is  sneh  a  ground  until  it  has  been  distinctly  stated  to  the  Govern- 
ment asked  to  make  the  delivery. 

This  statement  of  a  particular  offense,  as  the  ground  of  the 
right  claimed,  limits  the  demanding  Government  to  that  offense, 
since,  if  a  delivery  be  made,  it  will  be  made  for  that  offense  and 
for  no  other.  It  is  for  the  crime  charged  that  the  delivering  Gov- 
ernment withdraws  from  the  accused  the  right  of  asylum  afforded 
by  its  own  laws ;  and  the  receiving  Government  cannot  extend  its 
penal  jurisdiction  to  some  other  crime,  whether  within  the  extra- 
dititm  list  or  not,  without  going  beyond  the  terms  of  its  own 
demand  when  made,  and  beyond  those  of  the  surrender  when 
granted. 

The  necessity  of  making  a  specific  charge  as  the  basis  of  the 
demand  nnder  the  treaty,  and  the  surrender  of  the  alleged  fugi- 
tive upon  that  basis,  and  upon  no  other,  constitute  a  just  and 
proper  limitation  of  the  jurisdiction  to  the  purpose  for  which  it 
was  asked  on  the  one  hand,  and  granted  on  the  other.  To  exceed 
this  purpose  in  respect  to  any  antecedent  crime  is  both  to  exceed 
and  violate  the  treaty,  unless  there  be  a  special  provision  in  it 
which  allows  such  a  procedure.  Whether  there  are  any  such  spe- 
cial provisions  in  the  extradition  treaties  of  the  United  States  we 
shall  inquire  in  the  sequel  of  this  discussion. 

(4.)  The  JElvidence  of  Crime,  —  The  stipulation  f urtlier  pro- 
vides that  the  ^' criminality "  cliarged  in  the  demand  shall  be 
proved  by  such  evidence  "  as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  cliarged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial,  if  the  offense 
had  there  been  committed."  This  provision,  in  its  substance  found 
in  every  extradition  treaty  of  the  United  States,  is  a  very  im- 
portant one  in  relation  to  the  point  under  consideration. 

The  "  criminality  "  referred  to  is  a  particular  criminality,  and 
the  express  words  of  the  stipulation  require  that  the  proof  thereof 
shall  show  a  prima  facie  case  of  guilt,  according  to  the  laws  of 
the  country  asked  to  make  the  delivery.  The  proof  must  make  out 
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snch  a  case  as  would  justify  the  apprehension  and  eorainitment  of 
the  accused  party  if  he  had  committed  the  offense  in  that  country. 
The  delivering  Government,  and  not  the  one  making  the  demand, 
is  by  the  terms  of  the  treaty  in  regard  to  evidence  the  final  judge 
as  to  the  propriety  of  the  demand,  and  also  as  to  the  sufficiency 
of  the  evidence  in  its  support.  It  applies  its  own  rule  of  evidence 
to  the  case,  and  withholds  or  grants  the  surrender  under  that  rule. 
This  right  is  secured  to  it  by  treaty. 

Now,  to  change  the  case  after  jurisdiction  has  been  thus  ac- 
quired, and  put  the  party  on  trial  for  a  different  crime,  wholly 
unknown  to  the  proceeding,  upon  evidence  entirely  different  in 
its  relations  and  in  wliat  it  proves,  and  in  respect  to  which  the 
surrendering  Government  has  never  judged  whether  it  did  or  did 
not  make  out  a  prima  facie  case,  is  manifestly  to  violate  the  rule 
in  regard  to  evidence  which  is  an  express  part  of  the  stipulation. 

Suppose  the  crime  charged  to  be  murder,  that  the  accused  was 
surrendered  upon  evidence  relating  to  that  crime,  that  being  tried 
on  this  charge  he  was  acquitted,  and  that  he  was  then  tried  and 
convicted  on  the  charge  of  forgery.  The  evidence  upon  which 
he  was  demanded  and  delivered  referred  to  murder,  and  on  this 
the  delivering  Government  passed  judgment;  but  the  evidence 
upon  which  he  was  convicted  referred  to  forgery,  and  on  this  the 
delivering  Government  passed  no  judgment.  The  right,  how- 
ever, of  such  preliminary  judgment,  as  to  the  question  whether 
the  criminality  is  shown  by  sufficient  evidence,  is  one  .  of  the 
express  provisions  of  the  treaty.  Can  that  right  be  violated 
without  violating  the  treaty  ? 

Grimes  so  differ  in  the  acts  which  constitute  them  that  they 
are  not  all  provable  by  the  same  evidence.  The  felonious  killing 
of  a  human  being  is  essentially  different  from  the  crime  of 
foigery,  and  hence  the  evidence  that  may  be  sufficient  to  prove 
the  one  is  not  at  all  relevant  as  proof  of  the  other.  If  the  crime 
charged,  and  for  which  a  delivery  is  made,  be  forgery,  then  the 
evidence,  whether  consisting  in  "  depositions,  warrants,  or  other 
papers,"  or  in  the  oral  testimony  of  witnesses,  or  in  both,  must 
show  the  necessary  facts  in  respect  to  forgery ;  and,  this  being 
done,  the  Government  asked  to  make  the  delivery  is  bound  by 
express  stipulation  to  withdraw  from  the  accused  the  right  of 
11 
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asjiniiiy  and  hand  him  over  to  the  enstodj  of  the  demanding 
Government,  for  the  pnrpoBe  Bpecified,  and  on  the  basis  of  the 
facts,  shown  by  the  evidence.  The  surrender,  if  made,  is  made 
for  that  purpose,  and  for  no  other,  and  upon  the  evidence  offered 
and  considered  sufficient  to  make  out  a  prima  facie  case  of 
forgery,  and  upon  no  other  evidence. 

Unless,  then,  we  adopt  the  absurd  proposition  that  the  same 
evidence  which  proved  the  forgery  is  equally  pertinent  to  prove 
a  case  of  murder,  or  some  other  crime  in  its  facts  essentially 
difEerent  from  forgery,  the  jurisdiction  acquired  by  the  delivery 
is,  by  the  very  terms  of  the  rule  in  respect  to  evidence,  necessarily 
limited  to  the  crime  for  which  the  delivery  was  made.  If  not  so 
limited  by  the  receiving  Government,  then  one  of  the  funda- 
mental stipulations  of  the  treaty  is  ignored  and  treated  as  a 
nullity. 

The  surrendering  Government,  in  every  such  case,  would  have 
no  opportunity  to  pass  judgment  upon  the  evidence  with  reference 
to  the  question  of  its  duty  to  make  a  surrender  of  the  party  for 
the  crime  for  which  he  was  tried.  It  would,  as  to  the  purpose 
for  which  it  did  make  the  surrender,  be  cheated  by  what  would 
be  equivalent  to  an  act  of  bad  faith ;  and  whether  the  cheat  was 
deliberately  planned,  or  was  simply  an  after-thought,  would  make 
no  diflEerence  with  the  fact  itself.  In  either  event  the  purpose 
for  which  the  delivering  Government,  nnder  the  stipulations  and 
obligations  of  a  treaty,  granted  the  custody,  and  which  was 
avowed  by  the  demanding  Government  in  making  the  requisition, 
would  not  be  the  one  for  which  the  custody  would  be  used. 

(5.)  The  Right  of  Asylum. — The  manifest  intention  of  these 
general  stipulations  is  to  maintain  the  right  of  asylum  and  exclude 
the  extradition  remedy  in  respect  to  all  cases  not  enumerated, 
and  not  considered  in  the  proceedings.  In  no  other  way  can  this 
end  be  gained.  If  Governments,  upon  receiving  from  each  other 
fugitives  from  justice,  may  in  their  discretion  exceed  the  limit 
thus  established  when  they  come  to  deal  with  these  fugitives, 
then  they  may  exceed  it  to  any  extent. 

The  provision  or  implication  that  there  shall  be  no  extradition 
for  political  offenses  becomes  a  nullity  if  the  demanding  Govern- 
ment, having  obtained  the  custody  of  the  fugitive,  chooses  to 
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treat  it  as  such.  All  the  barriers  against  a  perversion  and  abuse 
of  the  remedy  are  swept  away.  The  specification  of  extradition 
crimes,  the  charge  of  a  particular  crime  as  the  ground  of  the 
demand,  and  the  rule  of  evidence  in  regard  to  that  crime,  impose 
no  restraint  whatever  upon  the  jurisdiction  when  once  acquired. 
No  nation,  having  any  respect  for  itself,  especially  one  that, 
like  the  United  States,  recognizes  the  prima  facie  right  of  un- 
molested asylum  in  respect  to  all  persons  coming  under  its  juris- 
diction, and  committing  no  ofiEense  against  its  laws,  would,  with 
this  construction,  consent  to  make  an  extradition  treaty  with  any 
other  nation.  Let  this  construction  prevail,  and  that,  so  far  at 
least  as  the  United  States  are  concerned,  would  speedily  be  the 
end  of  all  such  treaties. 

(6.)  Crimes  Enumerated  hut  not  Charged.  —  The  question 
has  been  raised  whether  the  extradited  party,  though  not  triable 
for  any  offense  antedating  his  surrender,  but  not  enumerated 
in  the  treaty,  may  not  be  tried  for  any  one  of  the  offenses 
enumerated,  whether  it  was  or  was  not  brought  under  con- 
sideration in  the  extradition  proceedings.  This  question,  unless 
there  be  an  express  provision  otherwise,  must  be  answered  in 
the  negativa  The  demanding  Government,  in  order  to  procure 
extradition  at  all,  must  charge  a  particular  offense  within  the  ex- 
tradition list,  and  then  it  must  prove  that  charge  to  the  satisfac- 
tion of  the  other  Government.  Upon  this  basis,  the  delivery,  sup- 
posing it  to  be  made,  will  be  made,  not  for  any  offense  within  the 
treaty  enumeration,  but  only  upon  the  charge  and  proof  of  a  par- 
ticular offense  within  that  enumeration. 

All  other  offenses  in  the  list  are  simply  extraditable  upon  pro- 
per proceedings ;  but  this  only  is  the  one  for  which  the  party 
was  actually  extradited.  It  is  the  only  one  charged,  the  only  one 
considered  by  the  delivering  Government,  and  the  only  one  in  re- 
spect to  which,  in  view  of  the  evidence,  it  made  the  delivery. 
The  extradition,  as  an  actual  process,  had  nothing  to  do  with  the 
other  offenses  named  in  the  extradition  list,  any  more  than  if  they 
had  not  been  so  named.  It  related  exclusively  to  the  offense 
charged  and  deemed  to  be  sufficiently  proved  ;  and  the  necessity  of 
charging  and  proving  that  particular  offense,  as  the  condition  of 
obtaining  the  custody  demanded  and  sought,  limits  the  right  of 
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trial  thereto,  without  any  reference  to  other  offenses  which  are 
also  extraditable  upon  being  properly  charged  and  proved-  By 
the  terms  of  both  the  treaty  and  the  process  of  the  extradition  no 
custody  was  granted  in  respect  to  these  other  offenses. 

(7.)  Crimea  after  ExtradUion.  —  The  fact,  moreover,  that  the 
extradited  party  is  not  by  these  general  stipulations  protected 
against  trial  for  any  offenses  which  he  may  commit  against  the 
receiving  Government  subsequently  to  his  extradition,  and  while 
in  its  custody,  or  after  his  discharge  therefrom,  has  no  relation  to 
the  question  whether  he  is  thus  protected  in  respect  to  offenses 
preceding  his  extradition,  other  than  the  one  which  was  the 
ground  pf  his  surrender.     The  two  cases  are  not  parallel. 

As  to  all  crimes  committed  against  the  demanding  Government 
prior  to  his  extradition,  the  surrendered  fugitive  had  the  right  of 
asylum  within  the  territory  of  the  Government  asked  to  make  the 
delivery ;  and  the  latter  withdrew  from  him  the  right  only  in  ref- 
erence to  the  crime  for  which  it  surrendered  him  to  the  former, 
withont  any  protection  in  regard  to  offenses  which  he  might  com- 
mit while  in  its  custody,  and  after  his  extradition.  As  to  such 
offenses,  if  committed,  he  never  had  an  asylum  within  the  juris- 
diction of  the  delivering  Government. 

There  is,  hence,  a  broad  distinction,  in  their  relation  to  the  two 
Governments,  between  crimes  committed  after  and  those  com  • 
mitted  before  delivery.  Extradition  implies  no  immunity  in  i*e- 
spect  to  any  of  the  former,  since  it  has  no  relation  to  them  ;  but 
in  respect  to  the  latter  it  is  delivery  for  the  specific  crime 
charged  and  proved,  and  hence,  the  custody  secured  by  It  can  be 
properly  used  only  for  the  trial  and  punishment  of  that  crime. 

(8.)  The  Conclusion.  —  The  conclusion  derivable  from  this 
examination  of  the  general  provisions  of  the  extradition  treaties  of 
the  United  States,  is  that  these  provisions  imply  a  limitation  of  the 
extradition  remedy,  in  its  judicial  and  penal  sequel,  to  the  specific 
crime  or  crimed  for  which  it  was  invoked,  and  in  respect  to  which 
the  delivering  Government  made  the  surrender.  What  is  thus 
implied  is  as  obligatory  as  if  it  had  been  formally  and  positively 
stated. 
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6.  Legislatiye  Constrnction.  —  A  very  strong  confirmation 
is  given  to  this  view  by  the  law  enacted  by  the  British  Parliament, 
immediately  after  the  negotiation  of  the  treaty  of  1842,  for  the 
purpose  of  carrying  it  into  eflEect,  and  also  by  the  law  of  Congress 
enacted  in  1843,  and  applicable  to  all  the  extradition  treaties  of 
the  United  States. 

The  third  section  of  the  English  law  provided  for  the  surren- 
der of  the  person  charged  with  crime  within  the  limits  of  the 
treaty,  after  certain  preliminary  proceedings  had  been  taken,  "  to 
such  person  or  persons  as  shall  be  autliorized  in  the  name  of  the 
Unit^  States  to  receive  the  person  so  committed,  and  to  convey 
such  person  to  the  territories  of  the  United  States,  to  be  tried  for 
the  crhfie  of  which  9\ich  person  %hall  he  so  accused.^^  This  refer- 
ence to  the  crime  for  which  the  person  was  to  be  tried  not  only 
has  its  basis  in  the  express  provisions  of  the  treaty,  but  like  the 
treaty  itself,  is  clearly  an  implied  negative  as  to  trial  for  any  other 
crime.  According  to  the  construction  claimed  by  Secretary  Fish 
in  the  Winslow  controversy,  the  words  "  or  any  oth,er  crime  of 
which  such  person  may  be  accused,"  should  have  been  added. 
These  words  would  express  his  understanding  of  the  treaty  ;  yet 
the  understanding  of  the  British  Parliament,  as  shown  by  the 
wording  of  the  law,  was  that  the  trial  secured  by  the  delivery 
was  to  be  only  for  the  offense  of  which  the  person  had  been  "  so 
accused." 

The  phrase  "  so  accused  "  refers  to  the  proceedings  by  which 
the  fact  of  accusation  in  respect  to  a  particular  crime  had  been 
ascertained  :  and  it  was  for  this  offense,  and  not  for  some  other 
offense  of  wliich  the  party  had  not  been  "  so  accused,"  that  he 
was  to  be  delivered  up  to  be  tried. 

The  Congress  of  the  United  States  in  the  law  of  1848  expressed 
the  same  understanding  of  the  treaty.  (9  U.  S.  Stat,  at  Large, 
302.)  The  third  section  of  that  law  provided  that,  after  the  pro- 
ceedings named  in  the  first  section  had  been  completed,  it  shall 
be  lawful  for  the  Secretary  of  State  "  to  order  the  person  so  com- 
mitted to  be  delivered  up  to  such  person  or  persons  as  shall  be 
authorized,  in  the  name  and  on  behalf  of  such  foreign  Govern- 
ment, to  he  tried  for  the  criiae  of  which  sicch  person  shall  he  so 
accnsed.^^  The  words  in  italics  correspond  exactly  \rith  those  of 
the  English  law,  and  differ  only  in  being  meant  to  apply  to  all 
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the  extradition  treaties  of  the  United  States.  They  go  upon  the 
supposition,  provided  for  in  all  these  treaties^  that  the  person  to 
be  delivered  up  has  been  accused  of  a  specific  crime,  and  his  sur- 
render, after  the  necessary  preliminary  proceedings,  is  directed  to 
be  made  that  he  may  be  tried  upon  that  accusation. 

Nothing  can  be  more  foreign  to  the  plain  meaning  of  the  lan- 
guage than  the  idea  that  the  person,  thus  delivered  up  on  a 
specific  accusation  that  had  been  judicially  considered  as  to  its 
frima  facie  character,  may,  being  delivered  up,  then  be  tried  on 
another  and  wholly  different  accusation,  and  that,  too,  whether 
he  is  first  tried  for  the  offense  charged,  and  then  tried  for  another 
not  charged,  or  tried  only  for  the  latter.  Congress  did  not  con 
template,  as  among  tlie  legal  possibilities  of  the  case,  that  the  party 
delivered  up  could  be  tried  for  any  other  offense  than  the  one  of 
which  he  had  been  "  so  accused." 

.This  particular  question  had  not  then  become  a  subject  of  con- 
troversy, any  more  than  it  is  now  a  matter  of  controversy  whether 
a  man  shall  be  tried  on  the  indictment  regularly  found  against 
him,  or  upon  some  other  charge  trumped  up  for  the  occasion ; 
and,  hence,  it  was  enough  for  Congress,  as  it  was  for  the  British 
Parliament,  to  specify  the  crime  of  which  the  party  "  shall  be  so 
accused."  No  other  crime  was  contemplated  by  the  law  and  no 
other  contemplated  by  the  treaty. 

The  addition  to  the  law  made  by  Congress  in  the  act  of  March 
3,  1869  (15  U.  S.  Stat,  at  Large,  337),  and  reproduced  in  section 
5275  of  the  Revised  Statutes  of  the  United  States,  provides  that, 
in  respect  to  any  person  delivered  up  and  "  brought  within  the 
United  States"  for  the  purpose  of  being  '*  tried  for  any  crime  of 
which  he  is  duly  accused^  the  President  shall  have  power  to  take 
all  necessary  measures  for  the  transportation  and  safe-keeping  of 
»uch  accused  person,  and  for  his  security  against  lawless  violence, 
until  the  final  conclusion  of  his  trial  for  the  ci^imea  or  offenses  speci- 
fied in  the  wa/rrant  of  extradition^  and  until  his  final  discharge 
from  custody  or  imprisonment  for  or  on  account  of  such  crimes 
or  offenses^  and  for  a  reasonable  time  thereafter." 

The  words  in  italics  show  that  Congress,  when  passing  this 
law,  had  not  the  remotest  idea  of  any  other  crimes  for  which  the 
party  might  be  tried  than  those  "  specified  in  the  warrant  of  ex- 
tradition ;"  and  in  this  respect  the  Congress  of  1S69  had  pre- 
cisely the  view  held  by  the  Congress  of  1848. 
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7.  The  Extradition  Warrant. —  We  give,  aa  follows,  a  speci- 
men of  an  extradition  warrant  made  out  by  the  Secretary  of 
State  under  the  authority  of  law : 

"  Now,  therefore,  pursuant  to  the  provisions  of  section  5272  of 
the  Revised  Statutes  of  the  United  States,  these  presents  are  to  re- 
quire the  United  States  Marshal  for  the  Eastern  District  of  New 
i  ork,  or  any  other  public  officer  or  person  having  charge  or  cus- 
tody of  the  aforesaia  Jamoa  Bo  wen,  alias  William  Miller,  to  sur- 
render and  deliver  him  up  to  Adam  Bligh,  a  constable  of  the 
United  Counties  of  Stormont,  Dundas  and  Glengary,  Canada, 
who  has  been  authorized,  in  the  name  and  on  behalf  of  the  Brit- 
ish Government,  by  his  Majesty's  Minister  at  this  capital  to  re- 
ceive him,  or  to  any  other  person  or  persons  who  may  in  like 
manner  be  authorized,  in  the  name  or  on  behalf  of  the  said  Gov- 
ernment, to  receive  the  said  James  Bowen,  alias  William  Miller, 
to  he  tried  for  the  crime  of  which  he  is  accueedP 

This  exti*adition  warrant  was  issued  against  James  Bowen  in 
execution  of  the  treaty  and  the  law  to  carry  it  into  effect.  It 
names  the  man  to  be  delivered  up,  and  just  as  distinctly  points 
to  the  crime  for  which  he  is  to  be  tried.  That  crime  is  the  one 
mentioned  in  the  previous  recital,  and  which  is  here  referred 
to  as  "  the  crime  of  which  he  is  accused."  To  specify  that  crime 
and  at  the  same  time  assume  that  he  may  also  be  tried  for  any 
other  crime,  is  to  make  the  specification  utterly  meaningless,  ex- 
cept to  grant  a  jurisdiction  of  which  it  does  not  give  the  slightest 
hint.  The  assumption  changes  the  character  of  the  extradition 
warrant. 

8.  President  Tyler's  Explanation. —  President  Tyler  when 
communicatino^  tlie  treaty  of  1842  with  Great  Britain  to  the  Sen- 
ate, accompanied  it  with  an  explanatory  paper  prepared  by  Dan- 
iel Webster,  in  which  the  i*resident  thus  refers  to  the  extradition 
article  of  the  treaty  : 

"  The  article  on  the  subject  in  the  proposed  treaty  is  carefully 
confined  to  such  offenses  as  all  mankind  agree  to  regard  as  heinous 
and  destructive  of  the  security  of  life  and  property.  In  this  care- 
ful and  specific  enumeration  of  crimes  the  object  has  been  to  ex- 
clude all  political  offenses  or  criminal  charges  arising  from  wars 
or  intestine  commotions.     Treason,  misprision  of  treason,  libels, 
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desertion  from  military  service  and  other  oflEenses  of  similar  char- 
acter are  exchided."     (Webster's  works,  vol.  6,  p.  355.) 

How  are  these  offenses,  not  meant  to  be  included,  excluded  I 
Certainly  not  expressly,  but  by  obvious  implication ;  and  this  im- 
plication arises  from  the  fact  that  they  are  not  placed  in  the  ex- 
tradition list.  Yet  this  exclusion  is  the  merest  farce,  if  it  be  true 
that  either  Government,  having  obtained  possession  of  the  fugitive 
oil  the  charge  of  some  one  of  the  crimes  named,  may  proceed  to 
try  him  for  any  one  of  these  other  offenses  not  named,  or  for  any 
offense  other  than  the  one  charged  as  the  basis  of  the  demand  and 
specified  in  the  warrant  of  delivery. 

The  moment  the  demanding  and  receiving  Government,  in  the 
exercise  of  its  penal  jurisdiction,  passes  the  limit  fixed  by  the 
enumeration  of  extradition  offenses,  and  fixed  by  its  own  charge 
of  a  specific  offense  or  offenses  within  the  enumeration  as  the 
ground  of  the  demand,  and  fixed  by  the  surrender,  it  passes  all 
limits,  and  may  try  and  punish  for  just  what  it  pleases,  without 
any  reference  to  the  circumstances  under  which  it  acquired  the 
])ower  to  try  and  punish  at  all.  A  single  step  in  this  direction 
completely  sweeps  away  all  the  security  which  Mr.  Webster  sup- 
posed to  have  been  gained  by  a  careful  enumeration  of  the  of- 
fenses for  which  extradition  might  be  claimed. 

We  have,  then,  the  authority  of  writers  on  the  subject  of  ex- 
tradition, the  authority  of  the  extradition  treaties  of  the  United 
States,  and  the  authority  of  the  laws  of  the  United  States  for  the 
execution  of  these  treaties,  all  uniting  in  the  general  proposition  of 
an  implied  obligation  to  confine  extradition  to  the  specific  purpose 
for  which  it  was  sought  by  one  Government,  and  granted  by  the 
other.  This  implication  rests  not  only  upon  the  reason  of  the 
thing,  but  upon  the  treaties  themselves,  and  is  in  fact  a  paii;  of 
these  treaties. 

9.  Special  Provisions  in  Particular  Treaties.  —  But  it  may 

be  said  that  this  conclusion,  derived  from  the  general  provisions 
common  to  all  these  treaties,  is,  in  some  of  them,  modified  and 
either  partially  or  wholly  set  aside  by  special  provisions.  This 
raises  the  question  whether  there  are  any  such  provisions  in  any 
of  these  treaties,  and  to  what  extent,  if  at  all,  they  have  the 
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effect  attributed  to  them.     The  treaties  themselves  mast  supply 
the  answer.    What  then  are  the  facts  ? 

(1.)  Citizens.  —  Twenty  of  these  treaties,  oesides  their  general 
stipulations  as  to  delivery  for  specified  crimes,  and  as  to  the  charge 
and  proof  of  some  one  or  more  of  these  crimes,  specially  provide 
that  neither  of  the  contracting  parties  shall  be  required  to  deliver 
up  its  own  citizens,  no  matter  wiiether  they  have  or  have  not  com- 
mitted any  of  the  crimes  speciiied.  This  provision,  however, 
has  no  relation  to  the  question  whether  a  person,  surrendered 
upon  tlie  charge  and  proof  of  an  extradition  crime,  can  there- 
after be  tried  for  some  other  crime  preceding  his  extradition,  and 
not  included  in  the  proceedings  which  secured  the  custody.  It 
simply  relates  to  the  question  of  citizenship,  and  not  to  the  crime 
for  which  it  is  allowable  to  try  a  surrendered  party,  and  hence 
does  not  modify  the  implication  on  this  subject  arising  from  the 
general  stipulations  of  these  treaties. 

(2.)  Political  Offenses.  —  There  is  also  a  special  provision  in 
twenty  of  these  treaties  that  they  shall  have  no  application  to 
what  are  called  political  offenses ;  yet  this  has  no  relation  to  the 
question  whether  an  extradited  party  may  or  may  not  be  tried 
for  an  offense  other  than  the  one  for  which  he  was  surrendered. 
It  simply  excludes  political  offenders  from  the  class  of  persons 
who  may  be  extradited  ;  and  in  this  respect  it  expressly  declares 
-what  the  omission,  in  some  of  the  extradition  treaties  of  the  United 
States,  to  name  political  offenders  as  extraditable,  necessarily  im- 
plies. 

(3.)  DcUe  of  Crimea,  —  The  extradition  treaty  of  1843  between 
the  United  States  and  France  specially  provides,  that  it  '*  sliall 
not  be  applied  in  any  manner  to  the  crimes  enumerated  in  the 
second  article  committed  anterior  to  the  date  thereof."  A  similar 
provision  is  found  in  the  extradition  treaties  of  the  United  States 
"with  Austria,  the  Dominican  Kepublic,  Hay  ti,  Orange  Free  State, 
the  Swiss  Confederation,  and  Venezuela.  In  the  treaties  with 
Mexico,  Peru  and  Spain,  there  is  a  provision  that  they  sliall  have 
no  application  to  offenses  committed  anterior  to  the  exchange  of 
ratifications. 
12 
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The  whole  effect  of  these  provisions  is  to  exclude  the 
crimes  specified  in  the  extradition  lists  if  committed  prior  to  the 
dates  named,  and  confine  the  operation  of  the  treaties  to  such 
crimes  only  as,  being  specified,  may  be  committed  subsequently 
to  these  dates.  This  has  nothing  to  do  with  the  question  whether 
a  party,  being  delivered  up  for  an  extradition  crime  not  excluded 
by  the  date  of  its  commission,  may,  under  the  custody  thus  ob- 
tained, be  put  on  trial  for  a  difierent  offense  antedating  the  treaty. 

The  treaty  with  Ecuador  specially  provides  that  the  person  or 
persons  delivered  up,  on  the  charge  and  proof  of  one  or  more  of 
the  crimes  specified  therein,  "  shall  not  be  prosecuted  for  any 
crime  committed  previously  to  that  for  which  his  or  their  extrar 
dition  may  be  asked."  This  provision  expressly  declares  a  part 
of  what  is  implied  in  the  general  stipulations  of  this  and  all  the 
other  extradition  treaties  of  the  United  States.  These  general 
stipulations,  as  we  have  endeavored  to  show,  by  implication,  con- 
fine the  custody  granted  to  the  purpose  for  which  it  was  granted ; 
and  the  special  provision  in  this  treaty  expressly  asserts  so  much 
of  this  doctrine  as  relates  to  crimes  "  committed  previously  to 
that  for  which  "  the  extradition  may  have  been  asked.  It  does 
not  assert  the  whole  of  the  doctrine,  but  only  a  part  of  it  The 
contracting  parties,  for  reasons  which  they  have  not  explained, 
saw  fit  to  place  in  express  words  a  part  of  the  implication  arising 
from  the  general  provisions  of  these  treaties. 

This  is  not  uncommon  in  the  extradition  treaties  of  the  United 
States.  It  is  universally  admitted  that  none  of  these  treaties 
either  expressly  or  by  implication,  provide  any  extradition  for 
political  offenses.  Such  offenses  are  not  enumerated  among  ex- 
tradition crimes ;  and  yet  twenty  of  these  treaties  expressly  de- 
clare, what  is  implied  in  all  of  them,  that  there  shall  be  no  exti'dr 
dition  for  offenses  of  a  political  chai'acter.  So  the  treaty  with 
Ecuador  expressly  declares,  what  is  implied  in  its  general  provis- 
ions, that  there  shall  be  no  trial  for  any  offense  antedating  the 
one  for  which  the  surrender  is  asked.  This  point  is  not  left  to 
implication  or  construction,  but  made  a  matter  of  express  state- 
ment. And  as  to  the  question  whether  there  may  be  a  trial  for 
a  crime  committed  subsequently  to  the  one  for  which  the  surren- 
der is  asked,  and  antecedently  to  the  surrender,  the  special  pro- 
vision neither  aiBrms  nor  denies. 
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The  extradition  treaty  of  the  United  States  with  the  King  of 
Italy  expressly  declares  that  "  the  person  or  persons  delivered  up 
for  the  offenses  enumerated  in  the  preceding  article  shall  in  no 
case  be  tried  for  any  ordinary  crime,  committed  previously  to 
that  for  which  his  or  their  surrender  is  asked."  A  similar  provis- 
ion occurs  in  the  treaties  with  Nicaragua,  the  Ottoman  Empire, 
and  Salvador.  The  provision  is  identical  with  that  contained  in 
the  treaty  with  Ecuador,  with  the  exception  of  the  distinction  made 
by  inserting  the  word  "  ordinary,"  as  characterizing  the  crime  for 
which  there  shall  be  no  trial,  if  committed  before  the  one  for 
which  the  surrender  was  asked.  Such  a  crime  is  expressly  ex- 
cluded from  trial ;  and  it  is  by  implication  equally  excluded  in 
those  general  provisions  of  these  treaties  which  enumerate  extra- 
dition crimes,  and  relate  to  the  necessity  of  charging  and  prov- 
ing some  one  or  more  of  these  crimes,  in  order  actually  to  procure 
the  extradition  of  a  fugitive  criminal.  What  is  expressly  stated 
in  the  special  provision,  and  what  is  implied  in  the  general  pro- 
visions, are  not  contradictory,  bnt  so  far  concurrent.  What  the 
latter  imply  the  former  explicitly  asserts. 

Bnt  it  may  be  said  that  the  implication  from  this  special  provis- 
ion is,  that  there  may  be  a  trial  for  any  crime  committed  before 
the  one  for  which  the  surrender  is  asked,  if  it  be  not  an  '^  ordi- 
nary crime  "  in  the  sense  of  these  treaties.  Let  this,  for  the  sake 
of  the  argument,  be  granted  ;  and  then  the  lesult  would  be  that 
we  have  in  these  treaties  contradictory  implications. 

One  of  the  implications,  arising  from  their  general  stipulations, 
asserts  that  there  can  be  no  trial  for  any  crime,  whether  "  ordi- 
nary "  or  not  ordinary,  committed  prior  to  the  extradition,  other 
tlian  the  one  which  was  the  subject-matter  of  the  proceedings. 
The  other  implication  asserts  that  any  crime  which  is  not  "  or- 
dinary," being  committed  by  the  person  delivered  up,  anteced- 
ently to  the  one  for  which  his  surrender  was  asked,  may  be  thus 
tried.  This  is  a  manifest  contradiction  of  implications ;  and  if  we 
admit  both  implications  as  real,  then  the  treaties  themselves  are 
self-contradictory. 

Should  a  case  arise,  involving  the  question,  it  would  be  neces- 
sary to  decide  between  the  implications,  and  determine  which 
expressess  the  real  intent  of  the  contracting  parties.     The  phrase 
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'' any  ordiuaiy  crime"  opens  a  wide  field  for  dispatation  as  to  its 
construction. 

(4.)  Postponement  of  Surrender,  —  A  large  number  of  the 
extradition  treaties  ot  the  United  States  specially  provide  that, 
where  a  imrty  demanded  has  committed  an  oflFense  against  the 
Government  on  which  the  demand  is  made,  and  is  in  legal  custody 
therefor,  his  extradition  may  be  deferred  until  after  his  acquittal 
or  the  expiration  of  his  punishment.  This  plainly  has  nothing  to 
do  with  the  question  under  consideration. 

(5.)  The  Treaty  with  Spain. — The  treaty  with  Spain,  con- 
cluded January  6th,  1877,  which  was  after  the  Winslow  con- 
troversy, expressly  declares  that  *'  no  person  sliall  be  tried  for  any 
crime  or  offense  other  than  that  for  which  he  was  surrendered, 
unless  such  crime  be  one  of  those  enumerated  in  article  second, 
and  shall  have  been  committed  subsequent  to  the  exchange  of  the 
ratifications  hereof."  This  provision  agrees  with  the  implication, 
growing  out  of  the  general  stipulations  of  all  the  extradition 
treaties  of  the  United  States,  including  that  with  Spain,  in  exclud- 
ing from  trial  all  offenses  not  specified  in  the  enumeration,  and 
different  from  the  one  for  which  the  party  was  surrendered.  For 
these  offenses  there  can  be  no  trial. 

The  provision,  however,  disagrees  with  this  implication,  and  so 
far  reverses  it  in  the  operation  of  this  treaty,  in  expressly  affirm- 
ing that  if  the  offense,  though  different  from  the  one  for  which 
the  party  was  surrendered,  be  one  of  the  crimes  enumerated  in 
article  second  of  the  treaty,  and  shall  have  been  committed  Bub- 
sequently  to  the  exchange  of  ratifications,  then,  but  not  otherwise, 
the  extradited  i^arty  may  be  put  on  trial  therefor. 

Both  of  the  conditions  must  be  present  in  order  to  a  trial  for 
an  offense  other  than  the  one  for  which  the  surrender  was  made ; 
and  when  they  are  present,  then  the  general  implication  as  to  trial 
is  set  aside,  and  the  express  special  provision  prevails. 

A  similar  special  provision  is  contained  in  the  treaty  of  May 
22,  1880,  with  the  Netherlands. 

(6.)  Tlie  Treaty  with  Belgium.  —  The  third  article  of  the 
treaty  of  June  13, 1882,  with  Belgium,  provides  as  follows : 
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'^  A  person  snrrei^dered  under  this  convention  shall  not  be  tried 
or  punished  in  the  country  to  winch  his  extradition  has  been 
granted,  nor  given  up  to  a  tnird  power  for  a  crime  or  offense  not 
provided  for  by  the  present  convention  and  committed  previously 
to  his  extradition,  until  he  shall  have  been  allowed  one  month  to 
leave  the  country  after  having  been  discharged  ;  and  if  he  shall 
have  been  tried  and  condemned  to  punishment  he  shall  be  allowed 
one  month  afler  having  suffered  his  penalty  or  having  been  par- 
doned.^* 

^'  He  shall  moreover  not  be  tried  or  punished  for  any  crime 
or  offense  provided  for  by  this  convention  committed  previous  to 
his  extradition,  other  than  that  which  gave  rise  to  the  extradition, 
without  the  consent  of  the  Government  which  surrendered  him, 
which  may,  if  it  think  proper,  require  the  production  of  one  of 
the  documents  mentioned  in  article  seven  of  this  convention." 

^^  The  consent  of  that  Gt>vemment  shall  likewise  be  required 
for  the  extradition  of  the  accused  to  a  third  country ;  neverthe- 
less such  consent  shall  not  be  necessary  when  the  accused  shall 
have  asked  of  his  own  accord  to  be  tried  or  to  undergo  his  punish- 
ment, or  when  he  shall  not  have  left  within  the  space  of  time 
above  specified  the  territory  of  the  country,  to  which  he  has  been 
surrendered." 

10.  The  Conclnsioil.  —  The  result  reached  by  this  examina- 
tion of  the  general  and  special  provisions  of  the  extradition 
treaties  of  the  United  States  is,  that  the  implication  arising  from 
their  general  provisions  against  trial  for  any  offense,  committed 
prior  to  extradition,  other  than  that  for  which  the  party  was 
surrendered,  remains  good  as  a  part  of  the  treaties,  with  the 
following  qualifications  relating  to  particular  treaties : 

(1.)  That  a  party,  extradited  under  the  treaty  with  Spain,  may 
bo  tried  for  an  offense  other  than  that  for  which  he  was  surren- 
dered, provided  that  the  offense  be  one  of  the  extradition  crimes 
enumerated  in  the  treaty,  and  provided  also  that  it  was  committed 
subsequently  to  the  exchange  of  the  ratifications  of  the  treaty. 
These  two  conditions  being  present,  then  the  offender  may  be 
tried  for  the  crime,  though  it  is  not  the  one  for  whicli  he  was  sur- 
rendered ;  and  so  far  the  implication  from  the  general  stipulations 
of  this  treaty  is  modified. 

(2.)  That  a  party,  extradited  under  the  treaty  with  Belgium 
may,  with  the  consent  of  the  Government  that  surrendered  him, 
bo  tried  for  an  offense  other  than  that  which  gave  rise  to  the  ex- 
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tradition,  if  the  oflEeuse  be  one  of  those  provided  for  in  the  treaty 
and  was  committed  previously  to  his  extradition.  The  treaty 
makes  this  special  provision,  and  so  far  modifies  the  implication 
of  its  general   provisions. 

(3.)  That  the  party,  extradited  under  the  treaties  with  Italy, 
Nicaragua,  the  Ottoman  Empire,  and  Salvador,  respectively,  can- 
not be  tried  for  "  any  ordinary  crime  committed  previously  to 
that  for  which  his  surrender  is  asked,"  leaving  the  question  open, 
so  far  as  the  express  language  of  the  provision  is  concerned, 
whether  he  may  be  tried  for  a  crime  committed  previously  to  the 
one  for  which  his  surrender  is  asked,  provided  that  it  is  not  an 
"  ordinary  crime." 

The  general  implication  common  to  all  the  extradition  treaties 
of  the  United  States,  and  arising  from  stipulations  which  are 
also  common  to  them  all,  is  that  the  jurisdiction  gained  by  extra- 
dition, and  to  be  exercised  over  the  party  extradited,  is  not  gene- 
ral in  its  character,  and  hence  not  operative  in  respect  to  any 
crimes  that  may  have  been  committed  prior  to  the  extradition, 
and  which  were  not  the  subjects  of  the  extradition  proceedings 
on  the  part  of  either  Government,  but  special  and  limited  in  its 
scope,  and  hence  that  the  custody  of  the  accused  party  thus  gained 
must  in  its  use  be  confined  to  the  purpose  for  which  it  was  gained, 
unless  there  be  a  particular  stipulation  in  a  treaty  or  treaties  that, 
in  respect  to  cases  arising  under  the  same,  enlarges  the  scope  of 
this  jurisdiction,  so  that  it  may  act  upon  a  crime  or  crimes,  com- 
mitted prior  to  the  extradition,  other  than  the  one  for  which  the 
extradition  was  asked  on  the  one  hand  and  granted  on  the  other. 

This  general  implication,  in  the  absence  of  any  particular  stipula- 
tion modifying  it,  is  a  fundamental  part  of  every  extradition  treaty 
of  the  United  States,  and  is  binding  upon  the  contracting  parties, 
as  really  as  if  it  were  stated  in  express  words.  It  results  as  a 
necessary  inference  from  the  general  terms  of  these  treaties  when 
the  same  are  not  otherwise  qualified. 
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CHAPTER  Vn. 

LBGAL  OPERATION   OF   EXTBADITION  TREATIES. 

1.  Treaties  as  Contracts,  —  ^^A  treaty,"  said  Chief  Justice 
Marshall,  in  Fotiter  v.  Neilaon^  2  Pet.  253,  314,  *'  is,  in  its  nature, 
a  contract  between  two  nations,  not  a  legislative  act.  It  does  not 
generally  effect,  of  itself,  the  objects  to  be  accomplislied,  espe- 
cially so  far  as  its  operation  is  infra-territorial,  but  is  carried  into 
execution  by  the  sovereign  power  of  the  respective  parties  to  the 
instrument." 

This  defines  a  treaty,  considered  simply  as  a  contract  between 
two  independent  Governments;  and  generally,  it  is  nothing 
more,  whatever  may  be  the  subject  matter  involved  therein. 

The  contracting  parties  are  Governments,  acting  for  the  politi- 
cal communities  they  respectively  represent;  and,  as  such,  they 
bind  themselves  to  do  or  not  to  do  the  things  specified  in  the 
treaty.  The  treaty  creates  between  them  an  obligation  of  good 
faith,  and  operates  difectly  upon  them  as  the  rule  by  which,  in 
the  matters  stated,  they  have  agreed  to  regulate  their  conduct 
towaitl  each  other. 

Begarded  simply  as  a  contract  between  Governments,  a  treaty, 
in  application  to  individual  persons,  has  no  legislative  character 
whatever ;  and,  as  to  its  construction  and  execution,  it  is  the  sub- 
ject of  executive  and  diplomatic  rather  than  judicial  considerap 
tion. 

These  general  statements  hold  as  true  of  treaties  for  the  extra- 
dition of  fugitive  criminals  as  they  do  of  treaties  on  any  other 
subject.  Such  treaties  spcxsify  the  cases  in  which,  and  the  terms 
upon  which,  the  contracting  Governments  will  deliver  to  each 
other  fugitive  criminals,  and  differ  from  other  treaties  only  in  the 
subject-matter  to  which  they  relate.  They,  consequently,  bind 
the  faith  of  these  Governments,  and  furnish  the  rule  by  which 
their  conduct,  on  this  subject,  is  to  be  governed.  The  sovereign 
authority  of  each  Government  is  pledged  to  supply  the  requisite 
machinery,  in  the  way  of  law  and  agencies  for  its  execution,  to 
carry  the  stipulations  of  the  treaty  into  effect ;  and  any  failure 
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or  refusal  to  do  so,  on  the  part  of  either  Qovemment,  would  be 
a  violation  of  the  treaty,  aud  a  just  cause  of  remonstrance  and 
complaint. 

2.  Treaties  as  Laws.  —  The  Constitution  of  the  United 
States,  while  not  ignoring  or  setting  aside  the  international  obli- 
gation created  by  treaties,  or  in  any  respect  changing  them  m 
contracts,  adds  to  them  the  character  of  supreme  municipal  laws 
within  the  territory  and  among  the  people  of  the  United  States. 
The  sixth  article  of  this  Constitution  provides  as  follows : 

"  This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
State  shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding." 

A  treaty  of  the  United  States  is  hence,  for  the  people  of  the 
United  States,  and  within  the  territory  thereof,  more  than  a  con- 
tract with  a  foreign  Government.  It  is  also  a  part  of  *^  the 
supreme  law  of  the  land,"  and,  in  this  respect,  stands  on  the 
same  footing  as  an  act  of  Congress.  The  President,  when,  with 
the  advice  and  consent  of  the  Senate,  entering  into  a  contract 
with  a  foreign  Government,  at  the  same  time  enacts,  in  legal 
effect,  a  supreme  municipal  law.  This  peculiarity  of  treaties  of 
the  United  States  results  from  an  express  provision  of  the  Con- 
stitution. 

It  is  to  be  remembered,  however,  that  these  treaties  have  the 
character  and  effect  of  laws  only  in  their  internal  operation  upon 
and  among  the  people  of  the  United  States.  They  are  laws  in 
this  '^  land,"  and  not  elsewhere.  The  moment  we  pass  outside 
of  this  local  sphere,  and  view  them  in  their  purely  international 
relation,  they  are  simply  contracts  between  the  two  Govern- 
ments. 

The  Constitution  authorizes  Congress  ^^  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  "  the 
express  powers  granted  to  Congress,  and  *^all  other  powers 
vested  in  the  Government  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof."  The  treaty-power  vested  in  the 
President,  subject  in  its  exercise  to  the  advice  and  consent  of  the 
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Senate,  is  one  of  these  "other  powers;"  and  there  can  be  no 
doabt  as  to  the  authority  of  Congress  to  legislate  for  the  execu- 
tion of  all  the  treaties  which  the  President  may  see  fit  to  make. 
Indeed,  many  of  the  treaties  which  the  President  has  made  could 
not  have  been  carried  into  effect,  without  the  appropriate  legisla- 
tion on  the  part  of  Congress. 

Extradition  treaties  then,  like  treaties  on  any  other  subject, 
have  in  the  United  States  the  character  and  effect  of  supreme 
municipal  laws,  and,  as  such,  operate  among  the  people  of  the 
United  States.  They  are  not  excepted  from  the  general  prin- 
ciple of  the  Constitution  which  gives  this  character  to  all  the 
treaties  of  the  United  States.  When  the  President  makes  such 
a  treaty  he  enacts  a  law,  and  that  law,  like  any  other  law,  becomes 
a  rule  of  conduct. 

3-  Gases  under  Treaties.  —  The  third  article  of  the  Consti- 
tution declares  that  the  judicial  power  of  the  United  States  "shall 
extend  to  all  cases  in  law  and  equity  arising  under  this  Constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made,  under  their  authority."  A  case,  if  arising  under 
a  treaty  of  the  United  States,  is  hence  as  proper  a  subject  for 
judicial  consideration  and  determination  as  it  would  be  if  it  had 
arisen  under  an  act  of  Congress,  or  under  the  Constitution 
itself. 

A  case  in  law  or  equity  arises  under  such  a  treaty  whenever 
that  treaty  gives  or  secures  the  right,  privilege,  or  immunity 
claimed  by  a  party  before  a  court,  or  whenever  a  correct  decision 
in  respect  to  such  right,  privilege,  or  immunity  depends  upon 
the  construction  of  the  treaty.  This  is  the  rule  in  regard  to 
cases  arising  under  the  laws  of  the  United  States ;  and  the  same 
rule  applies  equally  to  treaties  considered  as  laws.  {Oahom  v. 
The  United  States  Bcmh,  9  Wheat.  738,  819  ;  Cohens  v.  Virgmia^ 
6  id.  264,  379  ;  Tennessee  v.  Davie,  10  Otto,  257,  264 ;  The  Hail- 
road  Co.  V.  Mieeissijppiy  12  id.  135;  Owinga  v.  Norwood^ a 
Leasee,  6  Cranch,  344  ;  Henderson  v.  Tenriessee,  10  How.  311 ; 
OiQ'  V.  Oliver^ s  Executors,  11  id.  529  ;  and  Verden  v.  Oolemcm, 
1  Black.  472.) 

The  supreme  law  of  the  land  gives  to  every  party,  when  plead- 
13 
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ing  before  a  court,  whether  State  or  Federal,  the  right  to  claim 
the  rights,  privileges,  or  immuDities  secured  to  him  by  a  treaty, 
of  the  United  States ;  and  no  court  can  properly  refuse  to  hear 
such  a  plea,  or  to  determine  the  question  which  it  raises.  The 
fact  that  the  treaty  is  a  contract  between  two  Governments,  and 
as  between  them  involves  an  international  obligation,  does  not  in 
the  slightest  degree  affect  its  character  as  a  law,  or  the  right 
claimed  under  it.  It  is  also  a  law  for  the  court,  as  well  as  a  con- 
tract for  the  Government ;  and  while  it  binds  the  faith  of  the 
latter,  it  is  an  imperative  rule  for  the  former. 

The  special  character  of  the  right  claimed,  or  of  the  treaty 
under  which  the  claim  is  made,  is  a  matter  of  no  consequence. 
It  is  enough  that  a  right  is  claimed  under  a  treaty ;  and  the  ques- 
tion whether  the  claim  is  valid  or  not  is  judicial  in  its  nature. 
The  fact  that  the  treaty  is  one  for  extradition,  and  that  the  party 
claiming  a  right,  privilege,  or  immunity  under  it  is  alleged  to  be 
a  fugitive  criminal,  makes  no  difference  with  the  legitimacy  of 
the  claim  or  the  application  of  the  treaty  thereto.  A  case  in  law 
or  equity  arising  under  an  extradition  treaty  has  all  the  legal  prop- 
erties of  a  case  in  law  or  equity  arising  under  any  other  treaty 
of  the  United  States,  and  is  to  be  disposed  of  accordingly. 

4.  Judicial  Notice  of  Treaties.  —  The  treaties  of  the  United 
States^  whether  for  extradition  or  other  purposes,  having  the 
character  of  public  laws,  are,  like  the  acts  of  Congress,  to  be 
taken  notice  of  by  courts.  Mr.  Justice  Story,  in  Martm  v.  Hun- 
ter*8  Leasee^  1  Wheat.  304,  referring  to  a  treaty  of  the  United 
States,  said  that  it  ^'  was  not  necessary  to  have  been  stated,  for  it 
was  the  supreme  law  of  the  land,  of  which  all  courts  must  take 
notice." 

Section  908  of  the  Revised  Statutes  of  the  United  States  de- 
clares that  '^  the  edition  of  the  laws  and  treaties  of  the  United 
States,  published  by  Little  &  Brown,  shall  be  competent  evidence 
of  the  several  public  and  private  acts  of  Congress,  and  of  the 
several  treaties  therein  contained,  in  all  the  courts  of  law  and 
equity  and  of  maritime  jnrisdiction,  and  in  all  the  tribunals  and 
public  offices  of  the  United  States,  and  of  the  several  States, 
without  any  further  proof  or  authentication  thereof." 
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These  treaties,  in  the  original  copies,  are  preserved  in  the 
archives  of  the  Government,  and  are  published  under  its  author- 
ity as  rules  for  courts  of  justice,  and  that,  too,  whether  they  are 
specially  reminded  of  them  or  not  in  the  pleadings.  It  is  their 
business  to  understand  and  judicially  notice  this  branch  of  the 
law.  Extradition  treaties  stand,  in  this  respect,  on  the  same  basis 
as  that  of  other  treaties,  having  the  same  attributes  as  inter- 
national contracts  and  the  same  character  as  laws  and  rules  for 
courts. 

5.  Date  of  legal  Operation.  —  The  general  rule  is  that  treaties, 
viewed  simply  as  contracts,  unless  they  otherwise  stipulate,  take 
effect  at  and  from  the  date  of  their  signature  by  the  contracting 
parties.  Regarded,  however,  as  laws,  affecting  the  rights  of  pri- 
vate parties,  they  do  not  become  operative  until  ratified  and 
officially  proclaimed  by  the  President. 

The  first  of  these  propositions  was  affirmed  by  the  Supreme 
Court  of  the  United  States  in  Davis  v.  The  Police  Jury  of  Con- 
cordia^ 9  How.  280 ;  and  both  were  affirmed  by  the  same  court 
in  TTie  United  States  v.  Arredondo^  6  Pet.  691. 

Mr.  Justice  Davis,  in  Haver  v.  YaTcer^  9  Wall.  32,  spoke  as 
follows  on  this  point : 

''  It  is  undoubtedly  true,  as  a  principle  of  international  law, 
that,  as  respects  the  rights  of  either  Government  under  it,  a 
treaty  is  considered  as  concluded  and  binding  from  the  date  of  its 
signature.  In  this  re^rd  the  exchange  of  ratifications  has  a 
retro-active  effect,  confirming  the  treaty  from  its  date.  But  a 
different  rule  prevails  when  a  treaty  operates  on  individual  rights. 
*  *  *  As  the  individual  citizen  on  whose  rights  it  operates 
has  no  means  of  knowing  any  thing  of  it  while  before  the  Senate, 
it  would  be  wrong  in  principle  to  hold  him  bound  by  it,  as  the 
law  of  the  land,  until  it  was  ratified  and  proclaimea.  And  to 
construe  the  law,  so  as  to  make  the  ratification  of  the  treaty  relate 
back  to  its  signing,  thereby  divesting  a  title  already  vested,  would 
be  manifestly  unjust,  and  cannot  be  sanctioned." 

This  fixes  the  date  at  which  a  treaty  of  the  United  States  be- 
comes operative  as  a  law,  unless  it  otherwise  provides.     Courts 
*  can  take  no  judicial  notice  of  a  treaty  until  it  has  assumed  a  pub- 
lic form ;  and  this  does  not  occur  until,  being  duly  ratified,  it  is 
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formally  proclaimed  by  the  President.  Then  it  is  a  law  in  rela- 
tion to  rights  afEected  by  it,  and  in  relation  to  courts  whose  duty 
it  may  be  to  apply  any  of  its  provisions. 

6.  Gonstrnctlon  of  Treaties.  —  The  construction  and  execu- 
tion of  the  treaties  of  the  United  States,  regarded  simply  as  con- 
tracts with  foreign  Governments,  belong  to  the  political  depart- 
ment of  the  Government,  which  includes  the  President  and  the 
two  Houses  of  Congress.  It  is  their  business  to  see  to  it  that  such 
contracts  are  duly  executed  in  good  faith.  Congress  supplies  the 
requisite  legislation,  and  the  President  carries  it  into  effect. 

When,  however,  these  treaties  operate  as  laws,  and,  as  such, 
affect  the  rights  of  a  party  or  parties  before  a  court  of  justice, 
then  their  construction  is  purely  a  judicial  function.  Mr.  Justice 
Grier,  in  Wilson  v.  Wally  6  Wall.  83,  said  :  "  Congress  has  no 
constitutional  power  to  settle  the  rights  under  treaties,  except  in 
cases  purely  political.  The  construction  of  them  is  the  peculiar 
province  of  the  judiciary  when  a  case  shall  arise  between  indi- 
viduals." 

Chief  Justice  Johnson,  in  delivering  the  opinion  of  the  Su- 
preme Comrt  of  Ohio  in  The  State  v.  Vcmderpool  et  al.y  4  Ohio 
Law  JoumaZy  187,  188,  having  referred  to  the  provision  of  the 
Constitution  of  the  United  States  in  regard  to  treaties,  proceeded 
to  say: 

"  This  treaty  is,  therefore,  the  law  of  the  land,  and  the  judges 
of  every  State  are  as  much  bound  thereby  as  they  are  by  the 
Constitution  and  laws  of  the  Federal  and  State  Government.  It 
is,  therefore,  the  imperative  duty  of  the  judicial  tribunals  of 
Ohio  to  take  cognizance  of  the  rights  of  persons  arising  under  a 
treaty  to  the  same  extent  as  if  they  arose  under  a  statute  of  the 
State  itself." 

The  question  considered  and  determined  in  this  case  was 
whether  a  person,  who,  upon  the  charge  and  proof  of  a  specific 
crime,  had  been  extradited  to  the  United  States  under  the  tenth 
article  of  the  treaty  of  1842  with  Great  Britain,  could,  in  this 
country,  be  detained  in  custody  and  prosecuted  for  a  different 
crime  than  the  one  that  was  the  subject  of  the  extradition  proceed- 
ings.   The  answer  to  this  question,  as  the  court  held,  depended 
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upon  the  constrnction  of  the  treaty ;  and  hence  it  conBtrued  the 
treaty  as  a  law.  The  qneation  on  this  basis  was  answered  in  the 
negative. 

7.  Treaties  8elf-executlBg  and  those  not  Self-execnting.  — 

Chief  Justice  Marshall,  in  Foster  v.  NeUeon^  2  Pet.  253,  314,  re- 
ferred to  the  fact  that  the  "  Oonstitution  declai*es  a  treaty  to  be 
the  law  of  the  land,"  and  then  proceeded  to  say  : 

^^  It  is,  consequently,  to  be  regarded  in  courts  of  justice  as  equiv- 
alent to  an  act  of  the  legislature,  whenever  it  operates  of  itself 
without  the  aid  of  any  legislative  provision.  But  when  the  terms 
of  the  stipulation  import  a  contract,  when  either  of  the  parties 
engages  to  perform  a  particular  act,  the  treaty  addresses  itself  to 
the  political,  not  the  judicial  department;  and  the  legislature 
must  execute  the  contract  before  it  can  become  a  rule  for  the 
court." 

The  same  doctrine  was  stated  by  Mr.  Justice  McLean  in  Tv>T' 
ner  v.  The  American  Baptist  Missionary  Uhioriy  6  McLean,  344. 

If  the  treaty,  by  its  own  terms,  be  an  executed  contract,  acting 
directly  on  the  subject-matter  and  settling  the  same,  then  it  is  a 
law  of  the  land  without  any  legislation  by  Congress  to  carry  it 
into  effect.  This  feature  makes  it  self-executing  in  the  sense  that 
it  does  not  need  legislation  to  render  it  operative  as  a  law.  It 
takes  effect  and  operates  as  a  law  from  the  date  of  its  proclama- 
tion. 

If,  however,  the  treaty  be  simply  an  executory  contract,  pledg- 
ing the  faith  of  the  United  States  to  do  certain  things  infutwro^ 
the  doing  of  which  requires  the  legislation  of  Congress,  then  it 
is  not  a  law  of  the  land  for  the  purposes  of  judicial  administration 
until  the  necessary  legislation  shall  have  been  supplied  by  Con- 
gress. In  the  one  case  the  treaty  is  self-executing,  and  in  the 
other  it  is  not  so. 

The  extradition  treaties  of  the  United  States  are  evidently  not 
self-executing,  at  least  in  their  general  provisions.  They  are 
executory  rather  than  executed  contracts.  They  pledge  the  faith 
of  the  Government  to  do  certain  things,  in  the  presence  of  spe- 
cified conditions ;  and,  in  order  to  give  effect  to  them.  Congress, 
while  not  changing  their  terms  in  any  respect,  must  legislate  for 
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their  execution,  providing  thereby  for  the  method  of  arresting  and 
delivering  up  fugitive  criminals. 

This  is  precisely  what  Congress  did  by  the  Act  of  August  12, 
1848.  (9  U.  S.  Stat,  at  Large,  302.)  The  act  was  designed  to 
operate  as  a  general  law  for  the  execution  of  all  the  extradition 
treaties  of  the  United  States.  This  act  was  supplemented  and 
modified  in  one  of  its  sections  by  the  Act  of  June  22d,  1860.  (12 
U.  S.  Stat,  at  Large,  84.)  Sections  5270-5277  of  the  Revised 
Statutes  of  the  United  States  are  a  reproduction  of  the  legislation 
contained  in  these  two  acts.  Congress  by  the  Act  of  June  19th, 
1876  (19  U.  S.  Stat,  at  Large,  59),  and  by  the  Act  of  August  3d, 
1882  (22  U.  S.  Stat,  at  Large,  215),  legislated  still  further  on  the 
subject.  The  result  is  a  body  of  laws  for  the  execution  of  the 
extradition  treaties  of  the  United  States. 

All  of  these  treaties,  though  not  self-executing,  having  been 
supplemented  by  the  necessary  legislation  for  their  execution,  are 
then,  in  all  their  provisions,  a  part  of  "  the  supreme  law  of  the 
land,"  and,  as  such,  binding  upon  courts,  whether  State  or  Federal, 
in  respect  to  the  determination  of  cases  arising  under  them. 

8.  Goaflict  of  Treaties  and  Laws.  —  It  is  a  settled  doctrine 
that  the  treaties  of  the  United  States,  being  a  part  of  the  '^  su- 
preme law  of  the  land,"  abrogate  and  render  null  and  void  all  pro- 
visions in  State  constitutions  or  State  laws  that  are  in  conflict 
with  them.  To  secure  this  result  was  the  main,  if  not  the  sole, 
reason  for  making  treaties  supreme  municipal  laws,  and  extend- 
ing the  judicial  power  of  the  United  States  to  cases  arising  under 
treaties. 

The  great  question  considered  and  determined  by  the  Supreme 
Court  of  the  United  States,  in  Wa/re  v.  HyUon^  3  Dall.  199,  was 
whether  the  treaty  of  peace  made  with  Great  Britain  in  1783, 
rendered  inoperative  the  law  of  Virginia  enacted  in  1777,  con- 
fiscating debts  due  from  citizens  of  that  State  to  British  subjects, 
and  discharging  the  former  from  all  liability  of  payment  to  the 
latter.  The  treaty  expressly  declared  that  "  creditors  on  either 
side  shall  meet  with  no  lawful  impediment  to  the  recovery  of 
the  full  value,  in  sterling  money,  of  all  honafide  debts  heretofore 
contracted."      (8  U.  S;  Stat,  at  Large,  80,  82.)      The  court  held 
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that  this  provision  applied  to  the  debts  which  had  been  confiscated 
by  the  legislature  of  Virginia,  and  that,  being  inconsistent  with 
that  act,  it  rendered  the  act  null  and  void. 

This  early  decision  as  to  the  paramonDt  authority  of  the  treaties 
of  the  United  States,  when  in  conflict  with  State  constitutions 
and  State  laws,  has  become  the  settled  doctrine  of  American 
courts.  {Owings  v.  Norwood! 8  Les^e^  6  Cranch,  844;  FcA/rfaafs 
Devisee  v.  Hunter^ %  Lessee^  7  Cranch,  603 ;  Worcester  v.  The 
State  of  Georgia^  6  Pet.  615 ;  Gordon! s  Lessee  v.  HaUiday^  1 
Wash.  291 ;  and  Fisher  v.  Harden^  1  Paine,  55.) 

The  Constitution  admits  of  no  doabt  on  this  subject.  It  is  the 
duty  of  all  State  judges  to  regard  the  treaties  of  the  United  States 
as  supreme  laws,  and  the  same  duty  is  imposed  upon  the  Federal 
judiciary.  If  the  former  fail  to  do  so  tliere  is  a  remedy,  by  a 
proper  proceeding,  for  the  failure  in  the  powers  of  the  latter. 
Extradition  treaties  are  no  exception  to  this  general  principle. 
A  proceeding  under  a  State  law,  which  is  inconsistent  with  an 
extradition  treaty  of  the  United  States  applicable  to  the  case,  is 
for  that  reason  without  authority  of  law. 

If,  however,  a  conflict  exists  between  a  treaty  of  the  United 
States  and  a  law  enacted  by  Congress,  and  the  question  arises  in 
a  suit  pending  before  a  court,  then  either  the  treaty  or  the  law 
will  be  the  rule  for  the  court  accordingly  as  it  is  the  last  expres- 
sion of  authority  cm  the  subject  to  which  both  apply.  Both  being 
an  exercise  of  sovereign  authority,  and  both  having  the  same 
rank  as  laws,  either  may  repeal  the  other  considered  as  a  law  to 
guide  and  control  the  action  of  a  court,  provided  it  be  the  last 
expression  of  this  authority.  The  question  of  time  will  deter- 
mine in  such  a  case  whether  the  treaty  will  repeal  the  law,  or  the 
law  will  repeal  the  treaty.  {The  United  States  v.  The  Schooner 
Peggy,  1  Cranch,  103 ;  The  Cherokee  Tobacco  Case,  11  Wall.  616 ; 
Hopes  et  al.  v.  Clinch,  8  Blatch.  804 ;  Taylor  et  al.  v.  Morton, 
2  Curtis,  454.) 

9.  Protection  by  Habeas  Gorpns.  —  A  person,  under  the  stip- 
ulations of  a  treaty,  demanded  of  a  foreign  Government  and  by 
that  Government  surrendered  to  the  United  States,  as  a  fugitive 
criminal,  may  be  so  demanded  and  surrendered  on  a  charge  of 
crime  agarast  the  United  States,  or  on  a  charge  of  crime  against 
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some  one  of  the  States  of  the  Union.  The  extradition  treaties 
cover  both  classes  of  cases.  They  make  no  distinction  between 
offenses  against  Federal  ]aw  and  those  agamst  State  law.  The 
action  of  the  Government  in  proenring  the  surrender  of  the  fugi- 
tive criminal  is  precisely  the  same  in  both  cases. 

In  the  one  case,  however,  the  Government  of  the  United  States, 
throngh  its  prosecuting  officer  and  its  judicial  agency,  deals  with 
the  criminal  whose  custody  has  been  thus  obtained.  The  party 
extradited  remains  in  its  hands  for  trial  and  punishment;  and 
with  the  case  State  authority  has  nothing  to  do. 

In  the  other  case,  the  offense  charged  being  committed  solely 
against  State  laws,  the  General  Government,  having  by  extradi- 
tion obtained  the  custody  of  the  offender,  hands  him  over  to  the 
proper  State  authority  for  trial  and  punishment ;  and  the  latter, 
in  such  trial  and  punishment,  acts  independently  of  the  former. 
If  the  State  authority  should  nse  the  cnstody  in  a  way  and  for 
purposes  inconsistent  with  the  treaty  under  which  it  was  acquired, 
and  thus  in  fact  violate  the  treaty,  the  General  Government 
would,  for  such  an  abuse  of  power,  be  responsible  to  the  foreign 
Government  that  made  the  surrender.  It  onght,  therefore,  to 
have  some  corrective  remedy  by  which  it  could  reach  such  a  case. 
That  would  be  a  very  anomalous  and  might  be  a  very  embarrass- 
ing and  possibly  a  dangerous  condition  of  things,  if,  after  the 
General  Government  has  caught  the  fugitive  by  demanding  and 
receiving  him,  and  has  transferred  him  to  State  authority,  the 
latter  were  permitted  to  treat  as  immaterial  the  treaty  stipulations 
and  the  extradition  proceedings  which  have  placed  him  in  its 
hands,  and  the  former  had  no  power  to  afford  any  remedy  against 
violations  of  the  treaty  by  State  authority. 

It  is,  for  example,  a  well  settled  doctrine  that  political  offenses 
are  not  proper  causes  for  extradition  ;  and  in  many  of  the  treaties 
of  the  United  States  it  is  provided  in  express  terms  that  these 
treaties  shall  have  no  application  to  political  offenses.  If  a  State, 
having  by  extradition  obtained  the  custody  of  a  fugitive  criminal, 
should  then  use  this  custody  for  his  trial  and  punishment  for  a 
political  offense,  this  would  be  in  violation  of  a  fundamental  doc- 
trine in  respect  to  extradition,  if  not  of  the  express  provision  of 
the  treaty  under  which  the  extradition  was  obtained.  . 
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So,  also,  many  of  the  extradition  treaties  of  the  United  States 
provide  that  neither  Goyemment  shall  be  required  to  deliver  to 
the  other  its  own  citizens  or  sabjects.  If  a  State  having  obtained 
the  custody  of  a  fugitive  criminal,  who  as  a  matter  of  fact  was  a 
citizen  or  subject  of  the  Government  that  by  mistake  on  this 
point  made  the  delivery,  should  proceed  to  try  and  punish  that 
criminal,  then  this  would  be  contrary  to  both  the  letter  and  in- 
tent of  the  treaty,  provided  it  contained  this  qualification  in 
respect  to  citizens  or  subjects.  Or,  if  a  State  should  try  and  pun- 
ish the  party  for  an  oSense,  committed  prior  to  his  extradition, 
other  than  that  for  which  the  extradition  was  granted,  then  this 
would  be  in  violation  of  the  implication  arising  from  the  general 
provisions  of  the  extradition  treaties  of  the  United  States. 

These  suppositions  suggest  the  question  whether  the  General 
Government,  having  procured  the  extradition,  and  delivered 
the  accused  party  to  the  authorities  of  the  State  against  whose 
laws  he  is  charged  with  having  committed  an  offense,  has  any 
means  of  securing  to  him  the  protection  to  which  he  is  entitled 
by  the  treaty  under  which  the  extradition  was  obtained.  The 
first  section  of  the  Act  of  February  5,  1867  (14  U.  S.  Stat,  at 
Large,  385),  a  part  of  which  is  reproduced  in  section  763  of  the 
Revised  Statutes  of  the  United  States,  though  not  enacted  for 
this  special  purpose,  supplies  an  answer  to  this  question. 

The  section  provides  "  that  the  several  courts  of  the  United 
States,  and  the  several  justices  and  judges  of  such  courts,  within 
their  respective  jurisdictions,  in  addition  to  the  authority  already 
conferred  by  law,  shall  have  power  to  grant  writs  of  haheas  cor- 
pus in  all  cases  where  any  person  may  be  restrained  of  his  or  her 
liberty  in  violation  of  the  Constitution,  or  of  any  treaty  or  law  of 
the  United  States."  This  act  authorized  an  examination  to  be 
sxmmiarily  had  by  habeas  corpus  in  any  such  case ;  and  if  on  the 
hearing,  it  appeared  that  the  restraint  of  liberty  was  in  violation 
of  the  Constitution,  or  a  treaty,  or  law  of  the  United  States,  the 
act  directed  the  prisoner  to  be  discharged.  The  same  authority 
is  continued  in  section  753  of  the  Revised  Statutes  of  the  United 
States,  which  was  in  part  borrowed  from  this  act. 

The  provision,  here  made,  clearly  covers  the  case  in  which  the 

14 
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anthority  exercised  by  a  State  over  an  extradited  party,  placed  ia 
its  custody,  is  in  conflict  with  a  treaty  of  the  United  States.  The 
party  in  these  circumstances  would  be  entitled  to  sue  out  a  writ 
of  habeas  carpus  from  a  Federal  court ;  and  if,  upon  an  examinar 
tion  of  the  case,  it  appeared  that  the  custody  was  maintained  and 
exercised  in  violation  of  a  treaty  of  the  United  States,  then  the 
custody  would  be  unlawful,  and  it  would  be  the  duty  of  the  court 
or  judge  to  discharge  the  prisoner. 

The  General  Government  plainly  ought  to  have  some  method 
by  which  if  can  secure  to  extradited  parties,  as  against  any  abuses 
by  State  authority,  all  the  rights  guaranteed  by  treaty,  whether 
expressly  or  by  implication.  It  is  the  duty  of  that  Government 
to  see  to  it  that  the  treaty  is  in  no  respect  violated,  either  by  its 
own  authority  or  by  State  authority.  Extradition  is  granted  in 
response  to  its  demand  ;  and  good  faith  requires  that  the  use  of 
the  custody  thereby  gained  should  be  kept  strictly  within  the 
limits  of  the  treaty  under  which  it  was  gained.  The  Federal 
writ  of  habeas  coT^ms^  as  defined  by  law,  is  an  appropriate  remedy 
to  secure  this  result. 
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.     CHAPTER  Vm. 


THB   CASE   OF   OALDWSLL. 


1.  The  Seyen  Preceding  Chapters.  —  The  purpose  of  the 
seven  preceding  chapters  is  to  make  a  general  statement  on  the 
subject  of  international  extradition,  as  recognized  and  practiced 
in  this  country.  The  following  are  the  points  which' have  been 
presented : 

(1.)  That  such  extradition  is  based  upon,  regulated  by,  and  con- 
fined to,  treaties  of  the  United  States  with  foreign  Governments 
for  this  purpose,  defining  the  cases  in  which,  and  the  terms  upon 
which,  it  may  be  had. 

(2.)  That  the  individual  States  of  the  Union  have,  under  the 
Constitution,  no  power  to  surrender  fugitive  criminals  to  foreign 
Governments. 

(3.)  That  the  treaty-power,  as  vested  in  the  President  of  the 
TTnited  States,  subject  in  its  exercise  to  the  advice  and  consent  of 
the  Senate,  extends  to  the  making  of  treaties  for  extradition. 

(4.)  That  the  President,  in  the  exercise  of  this  power,  has  made 
a  series  of  treaties  for  extradition  with  foreign  nations,  which  are 
still  in  force. 

(5.)  That  Congress  has  enacted  laws  for  carrying  these  treaties 
into  effect. 

(6.)  That  the  general  implication  of  these  treaties  confines  tlie 
jurisdiction  over  the  accused  person,  acquired  by  the  process  of 
extradition,  to  the  purpose  for  which  it  was  acquired,  and,  hence, 
that,  in  the  absence  of  an  express  provision  otherwise  declaring, 
a  party  surrendered  to  the  United  States  by  a  foreign  Govern- 
ment, under  a  treaty  for  this  purpose,  cannot  be  held  and  prose- 
cuted for  any  crime,  committed  prior  to  his  extradition,  other 
than  that  for  which  the  extradition  was  granted,  and  that  when 
the  jurisdiction  as  to  this  crime  has  gained  its  end,  in  either  his 
acquittal  or  punishment,  he  is  entitled,  if  committing  no  offense 
subsequently  to  his  extradition,  to  the  privilege  of  departing 
from  the  United  States  without  hindrance  by  any  agency  of  law. 
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(7.)  That  the  extradition  treaties  of  the  United  States,  while 
contracts  in  their  relation  to  foreign  Governments,  possess,  under 
the  Constitntion,  in  their  operation  upon  and  among  the  people 
of  the  United  States,  the  attributes  of  supreme  municipal  laws, 
which,  in  cases  arising  under  them,  are  to  be  construed  and  ap- 
plied by  courts  of  justice. 

Such  in  brief  is  the  outline  of  the  subject-matter  contained  in 
the  previous  chapters. 

The  next  field  of  investigation  will  be  found  in  a  series  of  ex* 
tradition  cases  which  have  arisen  and  been  determined  by  the 
courts  of  this  country,  especially  with  reference  to  the  question 
whether  a  party,  extradited  to  the  United  States,  can  be  tried 
and  punished  for  a  crime,  committed  prior  to  his  extradition, 
other  than  the  one  for  which  he  was  demanded  on  the  one  hand, 
and  surrendered  on  the  other.  The  first  of  these  cases,  to  be  con- 
sidered, is  that  of  The  United  States  v.  CaMwell^  8  Blatch.  131. 

2.  The  Facts  of  this  Case.  —  Kichard  B.  CaldweU,  who  was 
a  resident  in  the  Dominion  of  Canada,  was,  in  1870,  extradited 
therefrom  on  the  charge  of  forgery,  under  the  tenth  article  of  the 
treaty  of  1842  with  Great  Britain,  which  article  specified  forgery 
as  one  of  the  offenses  for  which  extradition  might  be  demanded 
by  either  party  to  the  treaty.  He  was  not  tried  for  this  offense 
at  all,  but  was  indicted,  tried,  convicted,  and  punished  for  bribing 
an  officer  of  the  United  States.  Bribery  was  not  enumerated  in 
the  treaty  as  an  extraditable  offense. 

The  fact,  then,  in  this  case,  is  that  the  party  was  extradited  for 
an  offense  for  which  he  was  not  tried,  and  was  tried  and  punished 
for  an  offense  for  which  he  was  not  and  could  not  have  been  ex- 
tradited. The  jurisdiction  over  his  person  was  not  used  for  the 
purpose  for  which  it  was  professedly  gained,  and  was  used  for  a 
purpose  for  which  it  was  not  and  could  not  have  been  gained. 
Whether  it  was  or  was  not  the  intention,  at  the  time  of  seeking 
the  extradition,  to  ask  it  for  one  purpose  and  use  it  for  another 
and  different  purpose,  the  result  was  practically  a  fraud  upon  the 
authority  that  made  the  surrender. 

This  case,  at  the  January  term,  1871,  of  the  Circuit  Court  of 
the  United  States  for  the  Second  Circuit,  came  before  Judge 
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Benedict  by  whom  the  conrt  was  held.  Caldwell,  in  pleading  to 
the  indictment  for  bribery,  called  the  attention  of  the  court  to  the 
fact  that  he  had  been  extradited  from  the  Dominion  of  Canada 
on  the  charge  of  forgery,  which  was  one  of  the  offenses  enumer- 
ated in  the  treaty  of  1842  with  Great  Britain,  and  claimed,  under 
this  treaty,  an  exemption  from  trial  and  punishment  for  any 
offense,  committed  prior  to  his  extradition,  other  than  the  one 
charged  in  the  extradition  proceedings,  and  for  which  he  had  been 
delivered  up  by  the  Canadian  authorities.  He,  in  effect,  denied 
the  jurisdiction  of  the  court  to  try  him  on  the  charge  of  bribery, 
it  not  being  the  charge  on  which  he  was  extradited,  and  bribery 
not  being  under  the  treaty  an  extraditable  offense. 

The  Government  of  the  United  States,  through  its  District 
Attorney,  interposed  a  demurrer  to  this  plea,  and,  on  this  de- 
murrer, the  case  came  before  the  court.  Judge  Benedict  sus- 
tained the  demurrer,  and  holding  the  plea  to  be  bad,  gave  the 
prisoner  liberty  to  withdraw  it,  and  enter  the  plea  of  not  guilty. 
Caldwell  was  afterward  tried,  convicted,  and  punished  for  bribing 
an  officer  of  the  United  States.    Such  are  the  facts  in  this  case. 

3.  The  Dellveranee  of  Judge  Benedict.  —  The  following 

extract  contains  the  substance  of  this  deliverance  in  respect  to 

the  legal  point  set  up  by  Caldwell : 

^'  I  am  of  the  opinion  that  the  relief  could  not  be  granted,  for 
the  reason  that  the  person  of  the  prisoner  is  not  withm  the  juris- 
diction of  the  [Jnited  States  by  virtue  of  any  warrant  issued  out 
of  this  or  any  court.  The  prisoner  was  brought  within  the  juris- 
diction  of  the  United  States  by  virtue  of  a  warrant  of  the  executive 
authority  of  a  foreign  Government ^  upon  the  requisition  of  the 
Executive  Department  of  the  Government  of  the  United  States; 
and,  while  abuse  of  extradition  proceedings  and  a  want  of  good 
faith  in  resorting  to  them  doubtless  constitutes  a  good  cause  of 
complaint  between  the  two  Governments,  such  complaints  do  not 
form  a  proper  subject  of  investigation  in  the  courts,  however 
much  these  tribunals  might  regret  that  they  should  have  been 

E^rmitted  to  arise.  *  *  *  But  whether  extradited  in  good 
ith  or  not,  the  prisoner,  in  point  of  fact,  is  within  the  jurisdic- 
tion of  the  court,  charged  with  a  crime  therein  conmiitted ;  and 
I  am  at  a  loss  even  for  a  plausible  reason  for  holding  upon  such 
a  plea  as  the  present,  that  the  court  is  without  jurisdiction  to  tiy 
him.     *    *    *    And  I  cannot  say  that  the  fact  that  the  defend- 
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ant  was  brought  within  the  jurisdiction  by  virtue  of  a  warrant  of 
extradition  for  the  crime  of  forgery  affords  him  a  legal  exemption 
from  prosecution  for  other  crimes  by  him  committed." 

The  doctrine,  here  stated,  is  that  Caldwell,  having  been  brought 
within  the  jurisdiction  of  the  United  States,  not  by  virtue  of  a 
warrant  issued  by  the  court  or  that  of  any  court,  but  by  the  sur- 
render of  a  foreign  Government  in  compliance  with  a  requisition 
made  by  the  United  States  under  the  provisions  of  a  treaty,  and 
being  within  that  jurisdiction  duly  charged  with  crime,  could  not, 
as  to  the  crime  for  which  it  would  be  allowable  to  put  him  on 
trial,  ask  the  court  to  consider  the  provisions  of  the  treaty  under 
which  the  extradition  was  obtained.  The  court  in  this  case  did 
not  examine  the  treaty,  or  pass  any  judgment  upon  its  provisions, 
and  did  not  consider  for  what  crime  or  crimes  Caldwell  had  been 
surrendered  by  the  Canadian  authorities  to  the  United  States. 

Moreover,  the  question  whether  the  proceedings  were  in  good 
or  bad  faith,  regarded  as  affecting  the  rights  of  the  prisoner 
under  the  treaty,  or  the  jurisdiction  of  the  court  to  try  him  for 
any  offense  charged  against  him,  whether  it  was  or  not  the  crime 
for  which  he  had  been  demanded  on  the  one  hand,  and  surren- 
dered on  the  other,  was  treated  as  wholly  immaterial.  The  pris- 
oner, whether  extradited  in  good  or  bad  faith,  was,  as  a  matter  of 
fact,  within  the  jurisdiction  of  the  court,  and  there  charged 
with  crune,  and  that  was  enough,  and  that  too  whether  the  crime 
thus  charged,  and  for  which  it  was  proposed  to  put  him  on  trial, 
was  or  was  not  the  one  for  which  he  was  extradited.  The  fact 
that  he  was  extradited  for  forgery,  and  could  not  have  been 
extradited  for  bribery,  furnished  no  objection  to  his  trial  for  the 
latter  offense.     Such  was  the  ruling  of  the  court  in  this  case. 

4.  The  Provisions  of  the  Treaty,  —  In  order  to  determine 
whether  this  ruling  was  correct,  we  need  to  compare  it  with  the 
provisions  of  the  treaty  under  which  the  extradition  was  had, 
bearing  in  mind  that  every  treaty  of  the  United  States,  that  is 
self-executing  by  its  own  terms,  or  for  whose  execution  Congress 
has  provided  by  law,  is  a  part  of  "  the  supreme  law  of  the  land," 
and,  as  such,  binding  upon  all  the  courts  of  this  country,  and  that 
Congress  had  provided  by  law  for  the  execution  of  the  extradi- 
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tion  stipnlation  of  1842,  with  Great  Britain,  and,  consequently, 
that  this  specific  stipulation  was  a  part  of  ^^  the  supreme  law  of 
the  land." 

The  tenth  article  of  the  treaty  of  1842,  with  Great  Britain, 
provides  as  follows : 

'*  It  is  agreed  that  the  United  States  and  Her  Britannic  Majesty 
shall,  upon  mutual  requisitions  by  them,  or  their  Ministers,  oihcers, 
or  authorities,  respectively  made,  deliver  up  to  justice  all  persons 
who,  being  charged  with  the  crime  of  murder,  or  assault  with 
intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forg- 
ery, or  the  utterance  of  forged  paper,  committed  within  the  juris- 
diction of  either,  shall  seeK  an  asylum  or  shall  be  found  within 
the  territories  of  the  other :  Provided^  That  this  shall  only  be 
done  upon  such  evidence  of  criminality  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  person  so  charged  shall  be 
found,  would  justify  his  apprehension  and  commitment  for  trial, 
if  the  crime  or  ofiense  had  there  been  committed." 

The  remainder  of  the  article  need  not  be  quoted,  as  it  is  not 
necessary  to  the  determination  of  the  point  under  consideration. 
Let  this  treaty  then,  in  the  following  particulars,  be  compared 
with  the  ruling  of  Judge  Benedict : 

(1.)  Enumeration  of  Orimes.  —  The  treaty  enumerates  seven 
specific  crimes,  as  the  only  ones  for  which  extradition  under  it 
can  be  had  at  all,  and  bribing  an  officer  of  the  United  States  is 
not  one  of  these  crimes. 

The  plain  implication  from  the  fact  of  such  enumeration  is  that 
the  treaty  intends  to  limit  extradition,  and  also  the  exercise  of  the 
jurisdiction  acquired  thereby,  to  the  list  of  crimes  enumerated, 
so  that  no  party  extradited  shall  be  dealt  with  for  offenses  com- 
mitted prior  to  the  extradition  and  lying  outside  of  the  list.  If 
this  be  not  so,  then  the  enumeration  is  without  any  practical  effi- 
cacy. Why  enumerate  at  all  if  the  moment  the  party  is  surren- 
dered he  may  be  put  on  trial  for  any  offense,  whether  within  or 
without  the  list  of  crimes  specified?  The  enumeration  has  a 
reason,  and  that  reason  extends  alike  to  the  extradition  and  to  the 
use  of  the  custody  acquired  thereby. 

And  this  is  manifestly  contrary  to  the  ruling  of  Judge  Bene- 
dict, who  in  the  case  of  Caldwell,  held  that,  when  the  custody  of 
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the  accused  person  has  been  obtained  under  the  treaty,  the  court 
may  proceed  to  try  him  for  any  offense  properly  charged  agaiust 
him,  whether  within  the  enumeration  of  the  treaty  or  not.  Such 
a  construction  utterly  ignores  the  limitation  imposed  by  the  treaty, 
as  to  the  crimes  for  which  extradition  may  be  had,  and  leaves  that 
limitation  alike  without  any  reason  for  being  made  at  all,  and 
without  any  force  or  meaning  after  it  is  made.  It  turns  the 
enumeration  of  crimes,  and  the  implied  limitation  resulting  there- 
from, into  a  mere  nullity,  and  alike  dispossesses  both  of  any 
practical  significance.  It  certainly  is  not  in  harmony  with  the 
obvious  design  of  the  treaty. 

(2.)  The  Criminal  Charge.  —  The  treaty  describes  the  per- 
son who  is  to  be  delivered  "  up  to  justice."  One  item  in  the 
description  is  the  fact  that  he  is  "  charged  "  by  the  demand- 
ing Government  with  having  committed  within  its  jurisdiction 
one  or  more  of  the  enumerated  crimes.  Another  item  is  that  he 
has  sought  asylum  or  is  found  within  the  territory  of  the  Govern- 
ment upon  which  the  demand  is  made.  There  can  be  no  extra- 
dition for  any  crime,  without  a  specific  and  definite  charge  of 
crime  within  the  limits  of  the  treaty. 

The  Government  that  demands  the  fugitive  must  state  the 
crime  for  which  it  demands  him,  and  thereby  state  the  purpose 
which  it  wishes  to  accomplish  in  obtaining  the  custody  of  his  per- 
son. This  statement  is  the  charge  of  crime ;  and  the  purpose, 
upon  the  very  face  of  the  case,  is  to  bring  the  party  to  "justice  " 
for  the  crime  charged,  and  for  nothing  else.  The  Government 
upon  which  the  demand  is  made  judges,  and  has  the  right  to 
judge,  of  the  question  whether  any  crime  has  been  "charged,'' 
and,  if  so,  whether  it  comes  within  the  limits  of  the  treaty.  If 
either  or  both  of  these  questions  are  answered  in  the  negative, 
then  it  refuses  to  grant  the  extradition.  If  they  are  answered  in 
the  affirmative,  then,  upon  proper  proof  of  the  crime,  it  must 
deliver  up  the  accused  party,  or  violate  the  treaty. 

The  ruling  of  Judge  Benedict,  however,  proceeds  upon  the 
theory  that,  a  specific  charge  of  crime  within  the  limits  of  the 
treaty  having  been  made,  and  the  custody  of  the  accused  party 
having  been  thus  obtained,  the  Government,  making  the  charge 
and  obtaining  the  custody,  may  then,  at  its  own  option,  abandon 
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the  charge  altogether,  and  put  the  party  on  trial  for  an  ofienBe^ 
not  onlj  not  within  the  extradition  list,  bnt  not  at  all  named  or 
contemplated  in  the  extradition  proceedings.  What  it  shall  do 
with  the  prisoner,  having  once  caught  him,  is  exclusively  a  matter 
of  its  own  sovereign  pleasure,  without  any  restraint  imposed  by 
the  treaty.  It  was  necessary  to  charge  a  crime  within  the  enu- 
meration for  the  purpose  of  catching  the  criminal ;  but  when  this 
is  accomplished  the  treaty  becomes  a  dead  letter  as  to  what  shall 
be  done  with  him.  He  may,  for  the  purpose  of  procuring  his 
extradition,  be  charged  with  a  crime  with  no  intent  to  try  him  for 
that  crime,  but  with  a  positive  intent  to  try  him  for  some  other 
crime ;  and  thus  the  delivering  Government  may  be  deceived  and 
misled  in  granting  the  surrender.  This  surely  is  not  according 
to  the  plain  meaning  of  the  treaty. 

(3.)  The  Evidence  of  the  Crime,  —  The  treaty  specially  pro- 
vides that  the  delivery  shall  be  made  only  "  upon  such  evidence 
of  criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person,  so  charged,  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial  if  the  offense  had  there 
been  committed." 

The  "  criminality,"  here  referred  to,  relates  solely  to  the  crime 
"  charged ; "  and,  in  respect  to  this  crime,  the  Government  asked 
to  make  the  delivery  determines  for  itself  whether  it  is  within  the 
limits  of  the  treaty,  and,  if  so,  whether  it  is  proved  by  the  speci- 
fied amount  of  evidence.  It  investigates  both  of  these  questions, 
and  decides  both,  before  complying  with  the  requisition.  These 
are  questions  of  fact,  not  in  respect  to  a  general  allegation  of 
**  criminality,"  but  in  respect  to  the  charge  of  a  specific  crime. 
The  Government  upon  which  the  demand  is  made  has  the  right 
to  know  beforehand  whether  the  specific  charge  is  so  proved  as 
to  meet  the  requirements  of  the  treaty,  and  thereby  impose  the 
obligation  of  delivery. 

And  yet  the  ruling  of  Judge  Benedict,  in  effect,  says  that  when 
the  accused  party  has  been  delivered  on  the  charge  of  a  specific 
crime,  and  upon  evidence  in  proof  of  it  deemed  sufficient  by 
the  delivering  Government,  he  may  be  tried  and  convicted  of  a 
crime,  not  only  not  within  the  extradition  list  and  not  charged  at 
all  in  the  proceedings,  but  also  one  in  respect  to  which  not  a 
15 
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particle  of  evidence  in  proof  thereof  was  presented  to  or  consid- 
ered by  the  Government  that  made  the  delivery.  The  right  of 
that  Government,  growing  ont  of  the  stipulation  of  the  treaty  in 
respect  to  evidence,  is  entirely  set  aside  by  this  theory. 

It  is  well  to  remember  that  extradition  is  not  a  pleasure  excur- 
sion from  one  country  to  another.  It  is  the  forcible  removal  of 
a  party  from  one  jurisdiction  to  another,  on  the  charge  of  a  de- 
finitely stated  crime,  and  for  the  specific  purpose  of  his  punish- 
ment for  that  crime.  Governments  will  not  consent  to  have  this 
done  within  their  jurisdiction,  without  knowing  for  what  and 
upon  what  evidence  it  is  done.  They  hence  make  treaties  to 
regulate  their  conduct  in  the  premises ;  and  one  of  the  items  of 
these  treaties  relates  to  the  evidence  upon  which  the  crime 
charged,  which  crime  it  is  proposed  to  punish,  must  be  proved. 
To  get  possession  of  a  man  by  charging  a  crime  provided  for  in 
a  treaty,  and  by  proving  it  to  the  satisfaction  of  the  delivering 
Government,  and  then  proceed  to  try  and  punish  him  for  a  crime 
not  charged  and  not  proved  at  all  when  obtaining  the  possession, 
is,  upon  its  face,  a  gross  violation  of  the  treaty. 

(4.)  The  Ri^hi  of  Asylum.  —  The  just  and  proper  theory  of 
every  extradition  treaty  is  that  the  right  of  asylum,  as  secured  to 
a  party  in  the  country  where  he  is  domiciled  and  found,  is,  by  his 
arrest  and  delivery  imder  the  treaty,  impaired  and  withdrawn 
only  to  the  extent  and  for  the  purpose  specified  in  the  extradi- 
tion proceedings.  The  contracting  Governments  stipulate  before- 
hand as  to  the  cases  and  purposes  for  which  they  will  withdraw 
this  right  of  peaceful  and  unmolested  asylum  from  any  one  found 
within  their  respective  jurisdictions ;  and  this  implies  that  they 
will  not  do  so  in  any  case  or  tor  any  purpose  lying  outside  of  this 
stipulation. 

The  stipulation  limits  the  demanding  and  receiving  Govern- 
ment, in  the  use  of  the  custody  acquired  by  the  action  of  the 
delivering  Goveniment,  to  the  purpose  for  which  it  was  acquired. 
For  any  other  or  different  purpose  the  right  of  asylum  is  not,  by 
extradition,  withdrawn  from  the  extradited  party  at  all.  He  is, 
as  to  all  other  purposes,  if  committing  no  offense  after  his  extra- 
dition, *'  to  be  deemed  still  legally  in  the  country  from  which  he 
was  extradited." 
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The  ruling  of  Judge  Benedict,  however,  proceeds  upon  the 
assumption  that  the  moment  the  demanding  Government  gets 
possession  of  the  alleged  fugitive  for  a  specific  purpose  within  the 
provisions  of  the  treaty,  his  right  of  asylum,  as  afforded  to  him 
in  the  country  where  he  was  found,  is  withdrawn  from  him  to  the 
fullest  extent  and  for  all  purposes.  The  case,  according  to  this 
ruling,  is  just  what  it  would  be  if  he  had  come  back  of  his  own 
accord  to  the  country  in  which  he  is  alleged  to  have  committed  a 
crime,  and  was  there  arrested,  without  the  interposition  and  agency 
of  a  foreign  Government,  and  without  any  treaty  under  which  he 
was  forcibly  brought  back.  This  manifestly  is  not  the  case  which 
is  made  by  extradition  under  the  provisions  of  a  treaty. 

(5.)  The  Treaty  a  Supreme  Law.  —  The  treaty  of  1842,  with 
Great  Britain,  was,  at  the  time  Judge  Benedict  made  his  deliv- 
erance, a  part  of  '^  the  supreme  law  of  the  land ; "  and  all  its 
provisions,  wliether  express  or  implied,  furnished  an  imperative 
rule  for  his  guidance  in  settling  the  question  that  was  raised  by 
the  plea  of  Caldwell.  Caldwell  denied  the  jurisdiction  to  try 
him  for  any  offense  other  than  the  one  for  which  he  was  extra- 
dited, and  appealed  to  ^Hhe  supreme  law  of  the  land  "  in  support 
of  this  denial.  He  had  a  perfect  right  to  raise  the  question  of 
jurisdiction ;  and  if  the  ground  he  took  as  to  the  law  for  the 
court  furnished  by  the  treaty  was  correct,  then,  having  been 
extradited  for  forgery,  he  could  not  be  put  on  trial  for  bribing  an 
officer  of  the  United  States.  The  court,  according  to  this  suppo- 
sition, had  no  jurisdiction  to  try  him  for  the  latter  offense,  since 
jurisdiction  was  excluded  by  "  the  supremo  law  "  of  a  treaty. 

The  truth  is  that  the  indictment  for  bribery,  found  against 
Caldwell,  was  in  the  then  existing  circumstances  a  dead  letter, 
absolutely  void  and  of  no  effect  whatever ;  and  he  ought  not  to 
have  been  detained  upon  it  for  a  moment.  The  crime  charged 
in  that  indictment  was  not  the  one  for  which  he  had  been  de- 
nnanded,  not  the  one  charged  in  the  demand,  not  the  one  vrhich 
had  been  proved  to  the  satisfaction  of  the  Canadian  authorities, 
not  the  one  for  which  he  had  been  surrendered  to  the  United 
States,  and  not  one  of  the  crimes  enumerated  in  the  treaty  with 
Great  Britain.     These  circumstances,  according  to  the  clear  and 
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obvions  implication  of  the  treaty,  which  was  the  supreme  law  for 
the  court,  exempted  him  from  trial  for  that  crime. 

The  fact  that  the  Government  of  the  United  States  was  prose- 
cuting Caldwell  for  bribeiy,  or  that  Great  Britain  might  justly 
complain  of  the  action,  made  no  difference  with  the  rights  of 
Caldwell  under  the  treaty,  or  with  the  duty  of  the  court  in  giving 
him  all  thej^rotection  secured  by  the  treaty.  The  prosecution, 
as  has  been  shown,  by  the  terms  of  that  treaty,  was  unlawful, 
because  it  could  not  be  had,  except  in  violation  of  the  treaty. 
This  made  it  unlawful.  The  treaty  was  a  law  for  the  court,  as 
well  as  a  contract  between  the  two  Governments. 

Judge  Benedict,  however,  in  disposing  of  the  case,  took  no 
notice  of  the  legal  character  and  operation  of  the  treaty.  He 
did  not  examine  it  in  this  point  of  light  at  all.  He  did  not 
inquire  whether  the  right,  as  claimed  by  Caldwell  under  the 
treaty,  was  real  or  not.  He  said,  in  effect,  that  the  matter  in- 
volved in  the  claim  is  not  "  a  proper  subject  of  investigation  in 
the  courts."  The  prisoner  being  within  the  jurisdiction  of  the 
court  and  there  charged  with  a  crime,  that  was  enough  for  his 
trial  upon  that  diarge,  no  matter  whether  the  extradition  proceed- 
ings that  brought  him  there  were  "  in  good  faith  or  not,"  and 
no  matter  what  the  treaty  said  or  implied  about  the  crime  for 
which  he  could  be  lawfully  tried.  If  any  wrong  had  been  done, 
or  was  being  attempted,  that  was  a  question  ^^  between  the  two 
Governments  "  as  parties  to  the  treaty.  The  treaty,  though  by 
the  Constitution  made  a  supreme  law  for  courts,  could  afford  the 
party  no  protection. 

(6.)  The  Cancliision.  —  The  result  of  this  comparison  between 
the  ruling  of  Judge  Benedict  in  the  case  of  Caldwell  and  the 
tenth  article  of  the  treaty  of  1842,  with  Great  Britain,  is  that 
they  are  in  palpable  conflict  with  each  other.  If  the  former 
stands  as  good  law,  it  must  so  stand  at  the  expense  of  the  latter. 
It  is  difficult  to  conceive  of  a  proceeding  under  the  forms  of 
law  more  entirely  foreign  to  the  nature  and  design  of  the  extra- 
dition remedy,  or  more  inconsistent  with  the  implied  obligation 
that  results  from  the  express  stipulations  of  the  treaty  of  1 842, 
with  Great  Britain,  and,  therefore,  with  the  provison  of  the  Con- 
stitution which  makes  a  treaty  a  part  of  the  law  of  the  land,  and 
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gives  to  every  party,  when  Btanding  before  a  court,  whatever 
rights  grow  out  of  that  treaty. 

Any  rule  of  criminal  procedure  that  can  be  followed  only  at 
the  sacrifice  of  a  treaty  is  constitutionally,  in  that  connection,  a 
bad  rule,  whatever  the  books  may  say  about  it  as  a  general  rule 
in  other  connections.  The  jurisdiction  of  a  court  over  a  person 
placed  at  its  bar,  and  there  charged  with  crime,  is  subject  to  what- 
ever qualification  or  limitation  the  express  or  implied  obligations 
of  a  treaty  of  the  United  iStates  may  impose,  and  that,  too,  be- 
cause the  treaty  has  the  character  and  authority  of  a  suprems  lata 
for  that  court.  It  is  both  the  right  and  duty  of  the  court  to  hear 
a  plea  founded  on  a  treaty,  and  secure  to  the  party  making  the 
plea  whatever  rights  the  treaty  secures. 

The  question  before  the  court  is  one  of  law,  and  not  the  less 
so  because  a  treaty  furnishes  the  law,  or  because  that  treaty  in 
its  purely  international  operation  is  a  contract  between  two 
Governments. 

A  treaty,  among  and  for  the  people  of  the  United  States,  is 
a  law ;  and  courts  both  State  and  Federal,  are  bound  so  to  regard 
and  administer  it,  in  every  case  to  which  it  applies,  and  for  the 
protection  of  every  right  which  it  secures. 
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CHAPTER  IX. 


THE  CASE  OF  LAWBENCB. 


This  case,  in  March,  1876,  came  before  the  Circuit  Court  of 
the  United  States. for  the  Second  Circuit,  and  was  considered  and 
determined  by  Judge  Benedict.  {The  United  States  v.  Lavxrence^ 
13  Blatch.  295.) 

1.  Statement  of  the  Pleadings  by  the  Court  — The  follow- 

ing  presents  the  substance  of  this  statement  as  made  by  Judge 
Benedict,  in  the  outset  of  his  deliverance  with  regard  to  the  case  : 

Lawrence,  having  been  arrested  by  virtue  of  a  bench  warrant 
issued  by  the  court,  on  the  basis  of  an  indictment  charging  him 
with  a  series  of  forgeries  which  by  statute  were  offenses  against 
the  United  States,  interposed  a  special  plea  to  the  jurisdiction  of 
the  court  to  try  him  for  all  the  forgeries  alleged  in  the  indictment. 
The  plea  consisted  in  setting  forth  the  fact  that  under  the  treaty 
of  1842,  with  Great  Britain,  he  had  been  extradited  from  Ireland 
and  brought  to  this  country  on  the  charge  of  a  single  and  specific 
forgery,  for  which  he  had  been  delivered  up  by  the  British 
authorities,  and  in  claiming  that  the  court  had  no  right  to  try  him 
for  any  other  offense,  committed  prior  to  his  surrender,  than  the 
one  for  which  he  had  been  so  delivered  up,  until  he  has  had  the 
opportunity  of  returning  to  Her  Majesty's  dominions. 

To  this  plea  the  United  States  tiled  a  replication,  admitting 
that  Lawrence  had  been  held  in  custody  for  the  crimes  specified 
in  the  waiTant  of  extradition,  and  that  he  had  not  been  tried  for 
those  crimes,  and  claiming  "  that  by  the  laws  of  Great  Britain 
and  of  the  United  States,  as  well  as  by  the  practice  of  both  par- 
ties to  the  treaty,  no  limitation  exists  as  to  the  number  and  char- 
acter of  the  offenses  for  which  a  person  extradited  may  be  tried." 

To  this  replication  Lawrence  filed  a  rejoinder,  repeating  sub- 
stantially the  allegations  of  his  plea ;  and  to  this  rejoinder  the 
Government  filed  a  general  demurrer,  and  on  this  demurrer  the 
case  came  before  the  court. 

Such  is  the  outline  of  the  case  as  pi'esented  in  the  pleadings  and 
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stated  by  Judge  Benedict ;  and  although  the  judge  nowhere  speci- 
fically states  the  charge  on  which  Lawrence  was  arraigned,  but  con- 
fines himself  mainly  to  making  a  response  to  his  plea  and  rejoin- 
der, and  showing  the  insufficiency  thereof,  one,  unless  otherwise 
informed,  would  infer  from  both  the  plea  and  the  replication,  as 
well  as  from  the  deliverance  of  the  court,  that  the  Government 
was  seeking  to  put  Lawrence  on  trial  for  all  the  crimes  charged 
against  him  in  the  indictment,  whether  they  were  included  in  the 
extradition  warrant  or  not.  Such  is  the  appearance  as  presented 
in  the  record  of  the  case.    Was  this  the  fact  I 

2.  The  Facts  in  the  Case.  -^  That  the  Government  was  not 
then  seeking  to  put  Lawrence  on  trial  for  all  the  o£Eenses  charged 
in  the  indictment,  is  shown  by  the  following  facts : 

Secretary  Fish,  in  his  letter  of  May  22,  1876,  replying  to  the 
statement  of  Lord  Derby  that  Her  Majesty's  Government  had 
been  ^'  assured  of  the  intention  of  the  United  States  Government 
to  try  Lawrence  for  other  than  the  extradition  crime,  for  which 
he  was  surrendered,"  says :  "  Her  Majesty's  Government  has 
never  been  thus  assured,  and  for  the  very  good  reason  that  the 
Government  of  the  United  States  has  never  reached  any  such 
conclusion,  and  has  neither  expressed  nor  formed  any  such  inten- 
tion." (Foreign  Relations  of  the  United  States,  1876,  p.  243.) 
This  letter  expressly  reverses  the  impression  one  would  receive 
from  the  proceedings  before  Judge  Benedict  in  the  previous 
March. 

Mr.  George  Bliss  was  the  District  Attorney  of  the  United 
States  who  had  the  direct  charge  of  this  case ;  and  in  his  letter 
of  November  22,  1877,  written  in  response  to  a  previous  one  of 
inquiry  by  the  author  as  to  the  facts,  he  gives  a  general  history 
of  the  case  from  its  inception  to  its  final  completion.  Upon  his 
authority  we  make  the  following  statement : 

(1.)  Several  indictments  were  found  against  Lawrence,  charg- 
ing him  with  a  number  of  separate  and  distinct  forgeries,  certi- 
fied copies  of  some  of  which  accompanied  the  requisition  upon 
the  British  Government  for  his  delivery  as  a  fugitive  criminal ; 
and  afterward,  for  special  reasons,  thirteen  commissioners'  war- 
rants were  also  sent,  charging  him  with  as  many  different  forgeries. 
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(2.)  The  examination  of  the  case  in  Engknd  before  Sir  Thomas 
Henry  resulted  in  establishing  'Mn  complete  detail"  the  charge 
of  forgery  made  in  one  of  these  warrants,  for  which  he  was  after- 
wards indicted. 

(3.)  Sir  Thomas  Henry  certified  the  chaise  to  the  Home  office 
of  the  British  Government,  and  on  the  basis  thereof  Lawrence 
was  delivered  np,  and  by  the  agent  of  the  United  States  brought 
to  this  country,  and,  passing  into  the  hands  of  the  marshal,  was 
committed  to  prison. 

(4.)  When  all  the  facts  in  connection  with  the  proceedings  in 
London  became  known  to  the  United  States  Government,  ''  care 
was  taken  that  Lawrence  should  not  be  arraigned  upon  or  asked 
to  plead  to  any  charge,  except  the  indictment  for  the  forgery 
which  was  unquestionably  pi^ved  clear  through  before  Sir  Thomas 
Henry." 

(5.)  As  a  matter  of  fact,  he  was  never  arraigned  upon  any 
other  charge,  although  his  counsel  in  their  plea  and  for  their  own 
purposes  "  set  up  the  contrary." 

(6.)  Soon  after  Judge  Benedict  rendered  the  decision  reported 
in  18  Blatch.,  supra^  Lawrence  pleaded  guilty  tothe  charge  speci- 
fied in  the  warrant  of  extradition,  under  an  arrangement  which 
we  give  in  the  following  language  of  the  District  Attorney : 

"  Lawrence,  I  feel  at  liberty  to  say,  was  allowed  to  plead 
guilty  to  the  charge  on  which  he  was  extradited,  under  a  written 
Hgreement  to  render  aid  in  convicting  others  and  recovering 
money  for  the  Government,  in  conBideration  of  which  a  motion 
for  sentence  was  postponed  to  enable  him  to  furnish  the  aid.  But 
the  discretion  when  he  should  move  for  sentence  was  left  wholly 
in  the  hands  of  the  District  Attorney ;  and  it  was  further  ar- 
ranged that  he  (Lawrence)  was  not  to  expect  a  sentence  of  less 
than  two  years  additional  to  the  year  he  had  already  been  in 
prison.  »  *  *  *  What  influenced  the  Government  beyond 
what  appeared  in  the  agreement  with  Lawrence  I  never  knew, 
though  1  could  guess  as  near  as  most  Yankees.  That  there  was 
something  bevond  the  mere  aid  in  convicting  others  and  recover- 
ing money,  there  is  no  doubt." 

District  Attorney  Woodford  in  his  letter  of  November  19, 
1877,  to  tlie  author,  says :  "  The  dockets  of  the  Circuit  Court 
show  that  on  May  25th,  1876,  Mr.  Lawrence  pleaded  guilty  and 
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gave  bail  and  was  released,  sentence  not  being  moved.''  The 
court  did  not  sentence  him  because  no  motion  was  made  to  this 
effect ;  and  the  motion  was  omitted  in  consequence  of  the  arrange- 
ment above  described.  This  arraugement,  though  directly  made 
by  Mr.  Bliss,  was  really  planned  by  "  the  Cabinet  at  Washing- 
ton," two  of  whose  members  came  to  New  York  and  "  saw  Law- 
rence and  his  papers." 

These  statements  show  that  the  Government  never  did  arrai<^n 
Lawrence  upon  any  other  than  the  extradition  charge,  and  never 
declared  any  snch  intention,  though,  in  the  Winslow  correspond- 
ence, Secretary  Fish  asserted  the  right  to  do  so.  The  deliver- 
ance of  Judge  Benedict  seems  to  be  sustaining  this  right,  not  as 
an  abstract  question,  but  as  a  right  that  was  then  sought  to  be 
exercised.  He  set  aside  ^^  the  plea  to  the  jurisdiction  and  all  sub- 
sequent pleadings "  in  the  case,  and  gave  "  liberty  to  the  de- 
fendant to  plead  anew  to  the  charges  in  the  indictment  con- 
tained." 

Unless  otherwise  informed,  one  would  suppose  that  at  least 
some  of  these  "  charges  "  passed  beyond  the  circle  of  the  extra- 
dition warrant.  If  they  did  not,  then  there  was  really  no  issue 
between  the  prosecution  and  the  defendant,  except  tlie  tnith  of 
the  extradition  charge,  and  no  pertinency  in  the  plea  of  Lawrence 
to  the  indictment  on  which  he  was  arraigned. 

9.  The  Deliverance  of  Jadge  Benedict.  —  Judge  Benedict, 
in  his  deliverance,  considers  the  several  points  set  up  by  Lawrence 
in  his  plea  and  rejoinder,  one  of  which,  as  stated  by  the  judge, 
was  "  that  all  extradition  proceedings,  by  their  nature,  secure  to 
the  person  immunity  from  prosecution  for  offenses  other  than  the 
one  upon  which  his  surrender  was  made."  It  is  in  relation  to 
this  question  only  that  it  is  proposed  to  examine  this  deliverance. 

(1.)  Denial  of  such  Immunity.  —  Having  adverted  to  the 
fact  that  the  same  question  was  considered  and  settled  in  The 
United  States  v.  CaldweUy  supra^  and  also  referred  to  the  de- 
cision in  Adriance  v.  Lagrave^  59  N.  Y.  110,  the  judge  pro- 
ceeded to  say :  "  This  ground  of  defense  is,  tlierefore,  dismissed, 
with  the  remark  that  an  offender  against  the  justice  of  his 
country  can  acquire  no  rights  by  defrauding  that  justice.  Be- 
16 
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tween  him  and  the  justice  he  has  offended  no  rights  accrue  to  the 
offender  by  flight.  He  remains  at  all  times,  and  everywhere, 
liable  to  be  called  to  answer  to  the  law  for  his  violations  thereof, 
provided  he  comes  within  the  reach  of  its  arm." 

There  certainly  is  no  objection  to  these  general  propositions, 
provided  the  phrase,  "  he  comes  within  the  reach  of  its  arm,"  be 
understood  to  mean  an  ordinary  coming  within  the  reach  of 
offended  justice,  or  an  ordinary  arrest,  and  provided  still  further 
that  a  prosecution  for  the  offense  is  not  excluded  by  limitation 
of  time.  The  law,  as  a  general  principle,  operates  upon  criminals 
whenever  and  wherever  it  can  lind  them,  and  bring  its  processes 
of  trial  and  punishment  to  bear  against  them. 

But  if  this  coming  "  within  the  reach  of  its  arm  "  means  that  a 
person  accused  of  crime  is  brought  within  the  jurisdiction  through 
the  interposition  of  another  Government  that  has  consented,  upon 
specified  terms  and  proceedings,  to  arrest  him  in  its  own  terri- 
tory, to  withdraw  from  him  the  right  of  asylum  in  that  territory, 
and  to  deliver  him  up  for  a  distinctly  expressed  purpose,  as  was 
the  fact  in  the  case  of  Lawrence,  and  is  the  fact  in  every  case  of 
extradition,  then  the  question  is  most  materially  changed.  The 
rights  of  another  Government,  and  the  obligations  due  to  that 
Government  are  involved  in  the  very  nature  of  the  transaction. 
The  accused  party  is  in  custody  because  that  Government  has 
chosen  to  give  the  custody,  not  for  an  offense  committed  against 
its  own  laws,  but  against  those  of  another  country ;  and  whatever 
rights  are  secured  to  him,  as  incidental  to  the  terms  of  the  extra- 
dition, whether  express  or  implied,  must  be  respected,  or  the 
terms  themselves  will  be  violated. 

The  real  point  to  be  settled  was  not  whether  Lawrence  himself 
had  secured  any  immunity  by  flight,  but  whether  the  treaty  gave 
him  the  immunity  he  claimed,  apd  if  so,  whether  the  court  could 
proceed  to  his  trial  on  any  but  the  extradition  charge,  without 
violating  the  treaty  and  disregarding  "  the  supreme  law  of  the 
land." 

The  general  propositions  of  Judge  Benedict,  however  true  and 
just  in  ordinary  cases,  must,  therefore,  be  taken  with  those  modi- 
fications and  limitations  which  are  imposed  by  an  extradition 
treaty.  This  is  especially  the  case  when  the  fundamental  law,  as 
is  the  fact  in  this  country,  makes  the  treaty  a  part  of  the  supreme 
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municipal  law,  and  hence  an  imperative  rule  to  guide  the  action 
of  courts.  The  propositions  in  application  to  an  extradited  per- 
son are  subject  to  this  qualification.  Unless  so  qualified,  they 
are  not  true. 

(2.)  Ddivery  up  to  JiMtice.  —  The  judge  further  said  that 
*•  the  language  of  the  treaty  is  calculated  to  repel  the  idea  "  set  up 
by  the  defendant,  "  for  it  declares  that  the  ofiender  shall  be  deliv- 
ered up  to  justice  —  a  significant  and  comprehensive  expression, 
plainly  importing  that  the  delivery  is  for  the  purposes  of  public 
justice,  without  qualification.''  Whether  this  is  a  correct  con- 
struction of  the  treaty  or  not  depends  entirely  upon  the  connec- 
tions in  which  the  phrase  "delivered  up  to  justice"  is  used  ;  and 
to  these  the  judge  made  no  reference. 

It  so  happens  that  the  treaty  specifies  seven  crimes  as  the  only 
ones  for  which  there  sliall  be  any  delivery  ;  that  it  requires  in  each 
case  a  distinct  charge  of  a  definite  crime  or  crimes  within  the  list ; 
that  this  crime,  or  these  crimes,  must  be  proved  to  the  satisfaction 
of  the  Government  asked  to  make  the  delivery  ;  and  that  by  these 
terms,  which  are  express  parts  of  the  treaty,  the  "  justice "  re- 
ferred to  in  it  is  and  must  be  that,  and  that  only,  which  lies  with- 
in the  circle  of  the  terms.  The  connections  conclusively  show 
that  the  delivery  is  not  for  "  the  purposes  of  public  justice,  with- 
out qualification."  It  is  just  the  reverse.  It  is  for  a  specified 
purpose,  clearly  stated  and  carefully  guarded  in  the  treaty ;  and 
this  is  a  "  qualification." 

To  detach  the  phrase  from  its  connections,  and  then  impose  a 
meaning  upon  it  ad  libitum^  is  not  interpreting  the  treaty  at  all. 
There  can  bo  no  delivering  up  to  justice  under  this  treaty  for 
more  than  some  one  or  more  of  seven  particularly  enumerated 
crimes,  or  for  any  one  or  more  of  these  crimes,  without  a  formal 
charge  designating  the  crime  or  crimes  for  which  the  delivery  is 
asked,  or  even  then  unless  the  crime  or  crimes  charged  shall  be 
proved  by  sufficient  evidence. 

If  this  does  not  mean  that  the  "justice"  referred  to  shall  be 
limited  and  qualified  by  these  terms,  then  what  does  it  mean? 
The  conditions  associated  with  the  deliveiy,  and  forming  a  vital 
part  of  the  transaction,  show  that  what  was  so  plain  to  the  judge 
is  just  the  opposite  of  what  he  states  it  to  be.     It  is  not  possible, 
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with  his  understanding  of  the  treaty,  to  invent  a  respectable 
reason  for  its  provisions  in  respect  to  the  crimes  for  which  extra- 
dition may  be  had,  and  for  the  proceedings  necessary  to  secure  it 
Why  is  extradition  surrounded  with  these  provisions  if  they  are 
not  meant  to  be  limitations  upon  it  and  its  purposes? 

(3.)  The  Act  of  Congreaa  0^1848* —  Reference  was  made  by 
the  judge  to  the  Act  of  Congress  passed  in  1848,  by  which  the 
Secretary  of  State  is  authorized  to  order  the  offender  "  to  be  de- 
livered to  such  person  or  persons  as  shall  be  authorized,  in  the 
name  and  on  behalf  of  such  foreign  Government,  to  he  tried  for 
the  crime  of  which  euch  person  ehaJl  he  eo  acciMedj  and  such  per- 
son shall  be  delivered  up  accordingly."  The  words  in  italics  are 
precisely  the  words  used  in  the  British  act,  passed  soon  after  the 
negotiation  of  the  treaty. 

Judge  Benedict,  in  his  conmient  upon  these  words,  said  :  *^  The 
provision  of  the  Act  of  1848  is  within  the  broad  provision  of  that 
treaty,  but  it  does  not  restrict  the  operation  of  that  provision ; 
and  it  may  bo  safely  assumed  that,  if  the  intention  to  limit  the 
effect  of,  or  give  a  construction  to,  that  or  any  other  treaty  had 
been  entertained  —  assuming  such  a  function  to  belong  to  a 
statute  of  this  character  —  that  intention  would  have  been  plainly 
expressed."     Let  us  look  at  this  language. 

By  "  the  broad  provision  of  that  treaty "  the  judge  evidently 
meant  a  provision  for  the  delivery  of  the  accused  person  **  for  the 
purposes  of  public  justice,  without  qualification."  The  assump- 
tion made  is,  that  the  treaty  provision  is  so  *^ broad"  that  it  con- 
tains no  ^^qualification,"  express  or  implied,  as  to  the  crime  for 
which  the  extradited  party  may  be  tried ;  and  the  assertion  is  that 
the  act  of  1848  is  "  within  "  that  provision. 

This  is  a  construction  of  the  treaty  which,  as  we  have  just 
shown,  is  in  conflict  with  its  express  terms.  The  treaty  contains 
no  such  "  broad  provision."  The  legislative  acts  of  the  two  Gov- 
ernments for  its  execution  are  not  "  within  the  broad  provision  of 
that  treaty,"  but  simply  parallel  with  it,  neither  restricting  nor 
enlai^ing  its  operation.  What  they  propose  is  that  the  person 
who,  according  to  the  provisions  of  the  treaty,  should  be  delivered 
up,  shaU  be  so  delivered.  For  what  purpose  t  The  answer  of 
both  acts  is  that  he  may  be  *'  tried  for  the  crime  of  which  such 
person  shall  be  so  aocusedy 
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The  phrase  "  so  accused  "  refers  to  the  proceedings  which  have 
been  taken  in  the  case,  and  which  have  resulted  in  making  and 
establishing  the  specitic  accusation  according  to  the  provisions  of 
the  treaty.  While  there  is  no  attempt  in  either  act  to  change  the 
treat;  in  any  way,  there  lies  npon  the  very  face  and  in  the  lan- 
guage of  botli  acts  the  distinct  implication,  which  equally  lies  in 
the  express  terms  of  the  treaty,  that  the  person  delivered  up  is  to 
be  tried  (yrdy  for  an  offense  tliat  is  within  the  limits  of  the 
extradition  list,  and  proved  by  the  proper  evidence,  and  of  which 
he  has  been  '^  so  accused."  Both  acts  point  directly  to  this  offense, 
and  to  no  other ;  and  this  ia  just  as  true  of  the  treaty. 

Now,  to  infer,  as  J  udge  Benedict  does,  that  the  party  having 
been  delivered  up  for  the  crime  of  which  he  has  been  '^  so  ac- 
cused," may  be  tried  for  other  offenses,  because  there  is  no  ex- 
press declaration  that  he  shall  not  be  so  tried,  is  not  only  to  draw 
a  conclusion  where  there  are  no  premises,  but  to  run  counter  to 
the  plain  and  natural  implication  of  the  language.  If  a  princi- 
pal should  direct  his  agent  to  invest  a  thousand  dollars  in  a  given 
stock,  and  the  latter  should  make  the  investment  in  some  other 
stock,  it  would  be  a  rather  sorry  answer  for  the  faithless  agent 
to  say  that  he  was  not  expressly  directed  not  to  make  the  invest 
ment  he  did  make ;  and  yet  his  logic  and  that  of  Judge  Benedict, 
in  this  case,  would  not  materially  differ. 

(4.)  The  Act  of  Congress  of  1869. —  The  judge  also  referred  to 
the  act  passed  by  Congress  in  1869,  and,  remarking  that  the  pro- 
tection of  extradited  persons  provided  for  in  this  act  is  ^^  expressly 
limited  to  cases  of  lawless  violence,"  proceeded  to  say : 

^^  It  is  true  that  it  [tlie  act]  assumes,  as  well  it  mav,  that  the 
offender  will  be  tried  for  the  offense  upon  which  his  surren- 
der is  asked,  but  there  are  no  words  indicating  tliat  he  is  to  be 
protected  from  trial  for  all  other  offenses.  The  absence  of  any 
provision  indicating  an  intention  to  protect  from  prosecution  for 
other  offenses,  in  a  statute  having  no  other  object  than  the  pro- 
tection of  extradited  offenders,  is  sufficient  to  deprive  of  all 
force  the  suggestion  that  the  act  of  1869,  as  a  legislative  act, 
gives  to  the  ti*eaty  of  1842  the  construction  contended  for  by  the 
accused." 

•  « 

The  precise  language  of  the  act  of  1869,  as  re-produced  in  section 
5275  of  the  Revised  Statutes  of  the  United  States,  is  as  follows : 
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'•  Whenever  any  person  is  delivered  by  any  foreign  Govern- 
ment to  an  agent  of  the  United  States,  for  the  purpose  of  being 
brought  within  the  United  States  and  tried  for  any  crime  of 
which  he  is  duly  accused^  the  President  shall  have  power  to  take 
all  necessary  measures  for  the  transportation  and  safe  keeping  of 
such  accused  person,  and  for  his  secarity  against  law^less  violence, 
until  the  final  conclusion  of  his  trial  for  the  crimes  or  offenses 
specified  in  the  warrant  of  extraditio7iy  and  until  his  final  dis- 
ciiarge  from  custody  or  imprisonment  /or  or  on  account  of  such 
crimes  or  oflEenses,  and  for  a  reasonable  time  thereafter." 

It  is  true  that  the  object  of  this  act  was  to  enable  the  Presi 
dent  to  take  charge  of  an  extradited  person,  keep  him  safely  and 
protect  him  against  lawless  violence  in  this  country ;  and  yet 
while  all  this  is  true,  Congress,  in  the  language  used,  suggests,  by 
the  clearest  implication,  the  very  doctrine  which  Lawrence  set  up 
in  his  plea,  and  which  Judge  Benedict  rejected.  Let  us  look  at 
the  language. 

The  party,  to  be  transported  and  protected  against  lawless  vio- 
lence, is  one  who  has  been  delivered  up  to  the  agent  of  the 
United  States  by  a  foreign  Grovemment,  and  is  described  as 
"  being  duly  accused,"  and  as  "  such  accused  person."  This 
plainly  refers  to  the  accusation  oi  charge  of  crime  made  against 
him  when  the  United  States  asked  for  his  surrender,  in  order 
that  he  might  be  put  on  trial  in  this  country  for  that  crime. 
Tliit*,  and  this  only,  is  the  crime  of  which  Congress  was  thinking 
when  it  enacted  the  law. 

The  act  still  further  speaks  of  the  trial  of  the  extradited  party 
as  being  "  his  trial  for  the  crimes  or  offenses  specified  in  the  war- 
rant of  extradition^^  —  that  is  to  say,  the  crimes  or  oflEenses  which 
the  foreign  Government  found  so  proved  as  to  call  for  his  extra- 
dition, which  it  distinctly  named  in  ordering  his  delivery  to  the 
agent  of  the  United  States,  and  for  the  trial  of  which  the  order 
was  made.  Nothing  can  be  plainer  tlian  that  Congress,  when  en- 
acting this  law,  had  no  idea  that  the  party  delivered  up  to  the 
United  States  would  or  could  be  tried  for  any  other  crimes 
than  those  "  specified  in  the  warrant  of  extradition."  This  is 
the  only  trial  referred  to  in  the  statute  :  it  is  the  only  trial  of  which 
Congress  thought  as  following  the  extradition  ;  and  nothing  can 
be  more  foreign  to  the  clear  implication  of  the  language  than  the 
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idea  that  the  ease  admits  of  any  other  trial.  The  understanding 
of  Congress  is  distinctly  indicated  by  the  words  used  and  not  the 
less  significantly  because  it  incidentally  appears. 

It  is  a  well  settled  rule  in  the  construction  of  statutes,  tliat 
when  they  affirmatively  specify  they  exclude  every  thing  not  spec- 
ified. As  to  things  not  specified,  ^^  the  negative  is  implied  as  dis- 
tinctly as  if  it  were  expressly  declared."  This  rule  excludes  any 
trial  for  crimes  and  offenses  other  than  those  "  specified  in  the 
warrrant  of  extradition."  The  supposition  that  the  extradited 
party  may  be  tried  for  any  other  offenses,  within  or  without  the 
list  of  extradition  crimes,  not  the  subject  of  the  extradition  pro- 
ceedings, and  not  specified  in  the  warrant  of  extradition,  is  utterly 
inconsistent  with  the  language  us^d  by  Congress.  Thus  to  con- 
strue the  language  is  to  misconstrue  it. 

(5.)  The  Action  of  the  two  Governments, —  The  judge  further 
said  that  it  has  not  been  '^  made  to  appear  that  any  such  construc- 
tion of  the  treaty  of  1842,"  as  excludes  trial  for  other  offenses  than 
those  specified  in  the  extradition  proceedings,  '^  has  been  adopted 
by  the  Executive  Department  of  either  Government."  We  do  not 
know  precisely  what  did  or  did  not  appear  ;  yet  there  are  some 
facts  in  relation  to  the  matter  that  might  have  appeared. 

It  is  a  fact  that  Lord  Derby,  in  his  letter  of  February  29,  1876, 
to  General  Schenck,  then  our  Minister  to  Great  Britain,  written 
prior  to  the  deliverance  of  Judge  Benedict,  adverted  to  the  case 
of  Lawrence  and  to  the  impression  of  the  British  Government 
that  the  United  States  Government  meant  to  try  him  for  other 
than  the  extradition  offense,  and  said  that  this  would  be  contrary 
to  the  implied  understanding  *'  which  Her  Majesty's  Government 
had  previously  supposed  to  be  practically  in  force,"  and  for  this 
reason  required  some  assurance  in  regard  to  Winslow  —  whose 
case  had  then  just  arisen.  This  fact  existed  when  Judge  Benedict 
said  that  it  had  not  been  made  to  appear  that  the  Executive  De- 
partment of  either  Government  had  adopted  such  a  construction 
of  the  treaty  of  1342  as  would  preclude  a  trial  for  other  than  the 
extradition  charge.  (Foreign  Relations  of  the  United  States, 
1876,  p.  207.) 

It  is  further  a  fact  that  the  British  Parliament,  in  1870,  had  en- 
acted a  law  to  which  the  judge  refei's,  and  which  provides  expressly 
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that  British  courts  shall  try  extradited  persons  only  for  the  crime 
or  crimes  proved  by  the  facts  on  wiiich  their  surrender  was 
grounded,  and  which  also  provides  that  the  Executive  Depart- 
ment of  the  British  Government  shall  not  deliver  up  any  fugitive 
criminal,  without  an  assurance  either  given  by  law  or  by  arrange- 
ment that  he  will  not  be  tried  for  any  but  the  extradition  charge, 
until  he  has  been  restored  or  had  an  opportunity  of  returning  to 
Her  Majesty's  dominions.  Such  was  the  law  of  Great  Britain, 
and  had  been  for  six  years,  when  the  judge  made  the  statement 
above  referred  to. 

It  is  still  further  a  fact  that  when  the  question  of  a  new  extra- 
dition treaty  was  under  consideration  in  1S70,  the  British  Govern- 
ment informed  Secretary  Fish  that  any  stipulation  for  trial  for 
any  other  than  the  extradition  offense  "  would  be  inadmissible." 
(Foreign  Relations  to  the  United  States,  1876,  p.  228.) 

It  is  also  a  fact  that  the  Attorney-General  of  the  United  States 
having  "  a  long  record  and  an  opinion  of  Judge  Benedict "  in  re- 
gard to  the  Lawrence  case  placed  before  him,  and  by  mistake  being 
led  to  suppose  that  the  District- Attorney  designed  to  put  the 
prisoner  on  trial  for  offenses  not  included  in  the  exti-adition  war- 
rant, addressed  a  letter  to  him  on  the  22d  of  December,  1875, 
which  speedily  found  its  way  into  the  public  press,  expressly  di- 
recting that  Lawrence  should  be  tried  upon  the  extradition 
"  charge  and  that  only,"  and  saying  that  "  grave  political  reasons" 
demanded  this  course.     (Id.,  p.  229.) 

This  letter  shows  that  the  Government  of  the  United  States  was 
apprised  that  the  British  Government  was  dissatisfied  with  the 
course  which,  as  it  supposed,  was  about  to  be  pursued  toward 
Lawrence.  It  is  not  true  that  when  Judge  Benedict  made  his 
deliverance  in  the  month  of  March,  the  British  Government  ac- 
cepted or  adopted  his  construction  of  the  treaty  of  1842,  but  is 
true  that  it  most  explicitly  rejected  it. 

It  is  also  a  fact  that  when  Lawrence  was  arraigned  before  the 
judge  and  made  his  plea,  he  was  by  the  express  order  of  the  Gov- 
ernment arraigned  only  for  the  extradition  charge,  and  that  the 
Government  had  never  expressed  any  purpose  of  putting  the 
theory  of  Judge  Benedict  into  practice.  The  letter  of  Mr.  Bliss, 
the  District- Attorney,  previously  referred  to,  sets  forth  the 
fonner  of  these  facts,  and  that  of  Secretary  Fish,  also  previously 
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referred  to,  declares  the  latter  fact.  The  Government  of  the 
United  States  was  not  doing,  and  was  not  seeking  to  do,  bnt  was 
cautionslj  omitting  to  do,  what  Judge  Benedict  entered  into  an 
elaborate  argument  to  prove  that  it  had  the  right  to  do.  Law- 
rence stood  before  him  on  an  indictment  charging  the  very  crime 
for  which  he  had  been  delivered  up,  and  there  was  no  expressed 
purpose  to  arraign  him  upon  any  other  charge. 

Such  were  the  facts  when  Judge  Bencdibt  said  that  it  had  not 
been  "  made  to  appear''  that  "  the  Executive  Department  of  either 
Government"  had  adopted  a  "  construction  of  the  treaty  of  1842" 
which  excluded  trial  for  any  but  the  extradition  charge.  How 
far  he  was  informed  of  these  facts  we  do  not  know ;  yet  he  cer- 
tainly was  mistaken  as  to  the  position  of  the  British  Government, 
and  he  made  an  argument  to  prove  a  right  which  the  Government 
of  the  United  States  was  not  attempting  to  exercise  in  respect  to 
the  party  arraigned  before  him. 

The  reference  to  the  case  of  Heilbronn,  which  occurred  in  1854, 
is  not  pertinent,  as  will  be  shown  in  another  connection,  since  the 
prosecution  was  a  private  one,  and  the  British  Government  did 
not  at  the  time  know  that  the  prisoner  had  been  tried  for  any 
other  crime  than  the  one  for  which  he.  was  surrendered. 

The  case  of  Burley,  to  which  the  Judge  referred,  and  which  will 
be  considered  hereafter,  fails  to  establish  a  practice  as  between  the 
two  Governments  ;  and  all  that  there  is  in  the  case  consists,  not 
in  what  was  done  with  the  prisoner,  but  in  what  was  said  by  the 
then  law-officers  of  the  British  Government,  but  not  diplomati- 
cally said  to  the  United  States. 

There  are  several  other  points  in  the  pica  and  rejoinder  of  Law- 
rence to  which  Judge  Benedict  referred ;  but  as  they  have  no  bear- 
ing upon  the  construction  of  the  treaty  —  the  only  question  wo  are 
considering  —  we  pass  them  without  notice.  Whether  these 
points  were  good  or  bad  is  a  matter  of  no  consequence  in  relation 
to  the  meaning  of  the  treaty.  That  meaning,  as  the  judge  con- 
strued it  in  the  case  of  Caldwell,  and  also  that  of  Lawrence,  allows 
the  trial  of  an  extradited  person  for  any  offense,  no  matter  what, 
and  no  matter  whether  it  is  or  is  not  included  in  the  list  of  extra- 
dition crimes,  and  equally  no  matter  whether  it  was  or  M'^as  not 
17 
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brought  under  consideration  in  the  extradition  proceedings,  or 
specified  in  the  warrant  of  delivery. 

The  British  Government,  in  the  WifisUno  correspondence,  took 
the  ground  that  this  is  not  the  doctrine  of  the  treaty,  or  of  the 
principles  and  purposes  of  extradition.  We  think  the  British 
Government  right  and  Judge  Benedict  wrong  on  this  subject. 
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CHAPTER  X. 

THX  0A8B  OF  LAGBAVB. 

This  case  was  first  considered  by  the  Supreme  Court  of  New 
York  for  the  first  district  at  S}^>ecial  Term,  then  by  the  Supreme 
Court  for  the  same  district  at  General  Term,  and  finally  by  the 
Court  of  Appeals  of  the  State.  The  object  of  this  chapter  is  to 
present  the  case,  as  appearing  in  these  successive  stages  of  its  his- 
tory. 

Section  I. 

THE  CASE  AT  8PBCIAL  TEBK. 

1.  The  Crime  charged.  —  The  crime  charged  in  the  indict- 
ment against  Lagrave  was  the  statutory  ofiense  of  burglary  in  the 
third  degree.  The  treaty  of  1843  with  France,  under  which  his 
extradition  was  procured,  specified  burglary  as  an  extradition 
crime.  In  1845  a  supplementary  treaty  was  made  between  France 
and  the  United  States,  which  defined  burglary  to  be  the  "  break- 
ing and  entering  by  night  into  a  mansion  house  of  another 
with  intent  to  commit  felony." 

Burglary,  as  thus  defined,  means  the  common  law  ofiense  of 
burglary,  and  not  the  statutory  offense  of  burglary  in  the  third 
degree,  as  defined  by  the  laws  of  the  State  of  New  York,  and 
charged  in  the  indictment  against  Lagrave.  The  proceedings, 
therefore,  by  which  his  extradition  was  obtained,  were  not  in 
conformity  with  the  treaty.  The  offense  charged  in  this  country 
was  not  really  one  of  the  offenses  for  which  France  had  agreed  to 
deliver  np  fugitive  criminals  to  the  United  States.  The  French 
authorities  were  misled  as  to  the  nature  of  the  crime  charged. 

The  parties  who  were  concerned  in  procuring  the  extradition 
of  Lagrave,  which  was  virtually  a  fraud  upon  the  French  Govern- 
ment, immediately  upon  his  arrival  in  the  city  of  New  York,  and 
while  he  was  yet  in  custody,  caused  him  to  be  arrested  in  eivU 
actions  brought  against  him,  and  that,  too,  before  he  had  any 
opportunity  of  return  to  France.      Their  purpose  was  to  get  him 
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within  the  jurisdiction  of  the  New  York  courts,  in  order  that 
they  might  secure  his  arrest  in  a  civil  action. 

2.  The  Bnling  at  Special  Term.  —  Judge  Fancher,  who  held 
tlie  Special  Term  of  the  Supreme  Court,  decided,  in  Lagram^% 
Case^  14  Abb.  Pr.  E.  (N.  S.)  333,  that  the  crime  of  burglary,  in 
the  sense  intended  in  the  treaty  with  France,  means  ^^  the  common 
law  offense  of  burglary,"  and  that  the  treaty  does  not  "  provide 
for  the  demand  and  extradition  of  a  fugitive  for  our  statutory 
offense  of  burglary  in  the  third  degree."  The  proceedings  in  this 
case  he  held  to  be  ^^  unauthorized  and  illegal,"  because  the  crime 
charged  was  not  the  one  specified  in  the  treaty. 

As  to  the  parties  who,  in  bad  faith,  and  for  the  purpose  of 
arresting  Lagrave  on  a  civil  process,  had  been  concerned  in  pro- 
curing his  extradition,  Judge  Fancher  decided  that  they  should 
not  be  permitted  to  profit  by  the  trick  or  device  through  which 
he  was  brought  within  the  jurisdiction  of  the  court.  He,  hence, 
discharged  Lagrave  from  the  arrest  in  civil  actions  brought  by 
these  parties.  The  theory  of  this  discharge  was  that  these  per- 
sons should  derive  no  advantage  from  their  wrongful  acts. 

Judge  Fancher,  however,  stated  a  different  rule  as  to  an  arrest 
on  a  civil  process  obtained  by  a  person  or  persons  not  thus  con- 
cerned in  the  fraudulent  extradition  of  Lagrave.  He  held  that 
Lagrave  was  not  exempted  from  arrest  in  a  civil  action  at  their 
instigation.  Being  within  the  jurisdiction  of  the  court  through 
no  device  or  trick  on  their  part,  he  might  be  arrested  in  such 
action  at  their  procurement.  Lagrave  was  so  arrested,  and,  after 
his  arrest,  he  gave  bail  and  in  this  way  obtained  his  discharge 
from  imprisonment. 

Such,  in  brief,  are  the  facts  of  the  case  as  appearing  at  the 
Special  Term  of  the  Supreme  Court ;  and  such  was  the  ruling  by 
Judge  Fancher  in  the  light  of  these  facts. 


Section  IL 

THE  CASE  AT  QENEBAL  TEEM. 

!•  Lagrave's  Appeal.  —  Lagrave  then  applied  to  the  General 
Term  of  the  Supreme  Court,  held  by  Judges  Daniels,  Davis,  and 
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Brady,  "  to  have  the  order  for  his  arrest  vacated  because  he  had 
been  brought  into  the  United  States  as  a  fugitive  from  justice, 
under  the  extradition  treaty  existing  between  this  country  and 
Prance."  He  claimed  that  he  could  not  be  tried  for  any  crime, 
or  detained  for  any  purpose,  other  than  that  for  whicli  he  had 
been  surrendered  by  the  French  Government ;  and  in  Bacharach 
V.  Lagrwoe^  appellant,  and  Adriance  v.  Lagrave^  appellant,  4  N. 
T.  Supreme  Ot.  215  (Thompson  and  Cook),  the  merits  of  this 
claim  were  considered  and  determined. 

2,  Decision  of  the  General  Term. — The  decision  of  the 
General  Term  was  to  the  following  effect :  1.  That  Lagrave  had 
not,  by  giving  bail,  waived  his  right  to  have  the  order  of  arrest 
vacated.  2.  That  "  a  person  extradited  is  entitled  to  full  liberty 
to  return  to  his  former  habitation  after  the  purposes  of  justice  are 
satisfied  as  to  the  particular  offense  "  for  which  he  was  extradited, 
and  that  ^^  an  arrest  in  a  private  action  is  inconsistent  with  that 
right." 

The  doctrine  of  this  decision  is  that  an  extradited  party,  de- 
livered up  to  the  United  States  by  a  foreign  Government  on  a 
specific  charge  of  crime,  and  brought  into  this  country  for  the 
purpose  of  trial  and  punishment,  is,  with  the  exception  of  that 
crime,  entitled  to  a  complete  exemption  from  any  arrest,  whether 
by  a  criminal  or  civil  process,  that  deprives  him  of  "  full  liberty 
to  return  to  his  former  habitation."  He  may  be  detained  for  the 
crime  for  which  he  was  surrendered,  but  not  for  any  other  reason. 

3.  Belirerance  of  the  General  Term.  —  Judge  Daniels — 
Judges  Davis  and  Brady  concurring  —  delivered  the  opinion  of 
the  court ;  and  that  the  reader  may  see  the  theory  upon  whicli  the 
decision  rested,  the  following  extract  from  this  deliverance  is  sub- 
mitted: 

"  It  may  be  properly  assumed  in  the  disposition  of  it  [the  pres- 
ent application],  that  he  [Lagrave]  was  a  fugitive  from  justice 
residing  in  the  French  Republic,  and  only  amenable  to  the  laws 
of  this  State  by  force  of  the  extradition  remedy  provided  for  by 
the  treaty.  Without  the  provision  made,  he  could  not  have  been 
brought  here  from  that  country ;  and  that  provided  that  it  could 
be  done  only  in  a  prescribed  and  particular^  enumerated  class  of 
cases.     The  effect  of  such  a  specincation,  according  to  well-settled 
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principles  of  constraction,  is  to  exclude  the  remedy  from  all  but 
the  enumerated  cases.  As  to  those  not  mentioned,  the  negative 
is  as  effectually  implied  as  though  it  had  been  expressly  declared. 
For  that  reason,  when  the  defendant  was  extradited  it  was  for 
the  purpose  of  answering  the  crime  mentioned  in  the  proceed- 
ings taken  against  him,  and  for  no  other  purpose  whatsoever.  As 
to  all  other  matters,  being  beyond  the  reach  of  the  laws  of  this 
State,  he  was  absolutely  entitled  to  his  freedom.  He  was  extra- 
dited for  a  single  special  purpose,  that  of  being  tried  for  the 
crime  for  the  commission  of  which  he  was  removed  from  the 
protection  of  the  laws  of  France.  Beyond  that  he  was  entitled 
to  the  protection  of  those  laws  so  far  as  his  personal  liberty  would 
have  been  secured  by  them  in  case  no  removal  of  his  person  had 
been  made." 

"  That  power  [France]  consented,  by  the  provision  made,  to  sur- 
render the  person  entitled  \n  all  other  respects  to  its  protection, 
for  trial  and  punishment  on  a  particularly  specified  cnarge,  and 
for  no  other  end  or  object  whatsoever.  Without  the  provision 
made  he  could  not  be  extradited  at  all ;  and  by  that  it  can  only 
be  done  for  a  clearly  defined  object.  And  it  therefore  becomes 
the  duty  of  the  power  to  which  the  surrender  may  be  made 
faithfully  to  secure  its  proper  observance." 

'*  After  the  purposes  of  justice  are  satisfied  as  to  the  particular 
offense  for  which  the  party  may  be  surrendered,  then  his  right 
to  return  again  to  the  protection  of  the  laws  he  was  deprived 
of  for  the  single  object  allowed  by  the  treaty,  is  clear  and  abso^ 
lute." 

"  And  if  a  detention  and  trial  for  another  offense  would  not  be 
proper,  it  would  seem  to  be  clear  that  an  arrest  of  a  person  at 
the  private  suit  of  another  must  be  denied  by  the  same  principle. 
It  is  a  consequence  arising  out  of  the  implication  that,  as  to  all 
but  the  extraditable  offense,  the  accused  shall  enjoy  the  unre- 
strained liberty  of  retnmmg  to  the  country  from  wnich  he  was 
taken  by  force  of  the  treaty  provisions.  Any  different  construc- 
tion would  be  entirely  unreasonable,  and  no  enlightened  nation 
would  be  willing  to  submit  to  it.  It  would  be  an  abuse  of  the 
power  provided  for,  allowing  extradition  only  for  clearly  defined 
and  particularly  enumerated  charges,  and  by  necessary  implication 
limiting  it  to  those  charges." 

Judge  Daniels  added  the  remark  that  '^  the  principle  in  the  case 
is  an  important  one,  and  it  necessarily  grows  out  of  these  treaty 
stipulations  with  other  countries.  They  are  part  of  the  supreme 
law  of  the  State,  superior  to  those  of  its  own  enactment,  by  an 
express  provision  of  the  Constitution  of  the  United  States.  And 
it  is  the  duty  of  the  courts  to  maintain  its  observance.    That  can- 
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not  be  done  by  allowing  extradited  persons  to  be  arrested  and 
restrained  at  the  snits  of  private  persons,  unless  tliey  elect  to  re- 
main in  the  conntrj  after  their  discharge  from  the  proceedings 
provided  for  by  the  treaty.'' 

The  theory  of  Judge  Daniels,  as  set  forth  in  these  extracts,  and 
concarred  in  by  the  other  two  jndges,  was  that  extradition  sini- 
ply  secures  a  special  jurisdiction  over  the  person  surrendered ; 
that  when  the  purposes  of  this  jurisdiction  are  accomplished,  the 
extradited  party  is  entitled  to  the  unrestrained  liberty  of  return 
to  the  country  from  which  he  had  been  removed ;  and,  that  this 
right  being  secured  by  a  treaty  which  is  a  part  of  ^'  the  supreme 
law  of  the  land,"  it  is  the  duty  of  courts  to  enforce  it. 

This  view  proceeds  npon  the  assumption  that  ^^  the  person  sur- 
rendered is  to  be  deemed  still  legally  in  the  country  from  which 
he  was  extradited,"  except  for  the  purpose  specified  in  the  extra- 
dition proceedings.  To  that  extent,  but  no  farther,  has  he  lost 
the  protection  of  his  foreign  asylum  in  respect  to  offenses  ante- 
dating his  extradition.  We  say  antedating  his  extradition,  since 
his  foreign  asylum  has  no  relation  to  any  offenses  which  he  may 
commit  subsequently  thereto. 


Section  III. 

THE  CASE  BEFORE  THE  OOUBT  OF  APPEALS. 

1.  Decision  of  the  Court.  —  The  decision  of  the  General 
Term  of  the  Supreme  Court  was,  in  Adriancey  AppeUanty  v. 
JLagrave,  59  N.  Y.  110,  reviewed  by  the  New  York  Court  of 
Appeals.  Chief  Judge  Church,  who  delivered  the  opinion  of  the 
court,  said  in  conclusion :  "  As  the  present  plaintiff  was  not  con- 
cerned in  the  alleged  fraud  of  procuring  the  defendant  to  be 
brought  within  the  jurisdiction  of  the  State,  we  can  see  no  ground 
for  setting  aside  the  order  of  arrest.  The  order  of  the  General 
Term  must  be  reversed,  and  that  of  the  Special  Term  aflSrmed." 

This,  though  setting  aside  the  decisiou  of  the  General  Term  as 
a  legal  authority,  does  not  affect  the  force  of  the  reasons  on  which 
it  was  based.  It  may  be  that  the  logic  of  the  reversed  decision  is 
better  than  that  of  the  Court  of  Appeals  in  reversing  it. 
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2.  The  Delirerance  of  Chief  Judge  Gharch.  —  The  general 
ground  taken  by  Chief  Judge  Church  is  that  a  party,  extradited 
nnder  a  treaty  of  the  United  States,  is  not  protected  against  de- 
tention, trial  or  punishment  for  other  reasons  than  the  particular 
offense  for  which  he  was  surrendered.  This  is  just  the  reverse  of 
the  doctrine  held  by  the  General  Term  of  the  Supreme  Court,  and 
in  harmony  with  the  ruling  of  Judge  Benedict  in  the  cases  of 
Caldwell  and  Lawrence,  already  considered.  He  consequently 
held  that  Lagrave  might  be  arrested  and  detained  in  a  civil  action, 
the  action  being  brought  by  a  party  not  concerned  in  his  fraud- 
ulent extradition. 

The  reasoning  by  which  the  Chief  Judge  sought  to  sustain  this 
general  position  is  very  far  from  being  conclusive  ;  and  in  regard 
to  it  the  following  comment  is  respectfully  submitted  : 

(1.)  Brevity  of  the  Discussion.  —  It  may  be  well  to  remark  in 
the  outset  that  the  entire  discussion  of  the  question,  which  related 
to  "  the  legal  right  to  detain  the  defendant  for  any  purposes,  ex- 
cept the  prosecution  of  the  particular  offense  for  which  he  was 
given  up,'^  covers  about  two  and  a  half  pages  of  an  ordinary  oc- 
tavo. This  is  sufficient  to  show  that  the  discussion  was  far  from 
being  exhaustive..  It  is  not  possible  in  so  limited  a  space  fully  to 
deal  with  so  large  a  subject. 

(2.)  The  Justice  of  Hie  Principle,  —  The  Chief  Judge,  allud- 
ing to  the  view  adopted  by  the  General  Term,  and  sustained  by 
"  plausible  and  forcible  arguments,"  remarked :  "  I  have  exammed 
the  subject  with  some  care,  with  a  view,  if  possible,  to  arrive  at 
the  same  result,  which  I  regard  as  eminently  just  as  a  principle." 
Referring  also  to  the  act  of  Congress  for  the  protection,  against 
lawless  violence,  of  persons  delivered  to  the  United  States,  he 
further  said :  *'  That  these  provisions  ought  to  be  extended  to 
protection  from  other  prosecutions  or  detention,  I  do  not  doubt." 
We  have  here  the  opinion  of  the  Court  of  Appeals,  speaking 
through  its  Chief  Judge,  that  the  "  principle "  adopted  by  the 
court  below  is  ''  eminently  just,"  and  that  provision  ought  to  be 
made  by  law  for  carrying  it  into  effect. 

The  reason  for  this  opinion  surely  cannot  be  that  there  is  any 
impropriety  in  putting  a  person  on  trial  for  an  offense  duly  charged 
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against  him.  The  law  is  constantlj  doing  this  in  the  process 
of  bringing  ofienders  to.  justice.  The  justice  or  propriety  of  the 
"  principle  "  does  not  result  from  the  rights "  of  the  extradited 
party,  except  as  they  may  be  secured  to  him  as  incidental  to  those 
of  the  Government  that,  under  the  stipulations  of  a  treaty,  made 
the  delivery.  The  "principle "  is  "  eminently  just "  to  that  Gov- 
ernment ;  and  the  reason  why  it  is  so  must  be  sought  in  the  fact 
that  it  has  a  basis,  either  express  or  implied,  in  the  treaty  under 
which  the  surrender  was  made. 

If  then  it  be  true,  as  the  Chief  Judge  thinks  it  is  true,  that  Con- 
gress ought  to  -provide  for  the  protection  of  extradited  persons 
against  "  other  prosecutions  or  detention,"  it  must  also  be  true  that 
this  "  principle  "  is  in  harmony  with,  and  naturally  results  from, 
the  extradition  treaties,  which,  so  far  as  the  United  States  are  a 
party  thereto,  contain  all  the  conditions  and  obligations  in  regard 
to  the  whole  subject  of  international  extradition ;  and  hence,  the 
Chief  Judge,  in  what  he  admits,  virtually  grants  that  there  is 
some  authority  for  the  "  principle  "  in  the  treaties  themselves.  It 
is  only  in  reference  to  their  provisions,  and  the  obligation  arising 
therefrom,  that  it  can  be  considered  "  eminently  just." 

(3.)  The  power  of  Congress.  —  The  Chief  Judge,  referring  to 
the  English  act  which  provides  for  the  "  principle  "  asserted  by 
the  General  Term,  said :  "  Congress  doubtless  has  power  to  pass 
an  act  similar  to  the  English  act  referred  to,  as  the  whole  subject 
of  extradition  is  confided  to  the  Federal  Government."  The 
power  here  assumed  to  exist  is  not  among  the  powers  expressly 
granted  to  Congress,  and  not  among  those  implied,  except  for  the 
purpose  of  giving  effect  to  the  extradition  treaties  of  the  United 
States. 

It  so  happens  that  the  Constitution  leaves  the  question  of  in- 
ternational extradition  to  be  disposed  of  by  treaty ;  and  all  the 
legislative  power  that  Congress  has  in  regard  to  it  is  that  of  ])ass- 
ing  laws  for  the  proper  execution  of  extradition  treaties.  It  is 
not  the  province  of  such  legislation  to  change  the  terms  or  char- 
acter of  these  treaties.  The  treaties  themselves  define  and  limit 
the  sphere  of  the  legislation,  unless  the  intention  is  to  repeal 

them  altogether. 
18 


138  THB  0A8B  OF  LAGBAYIE. 

If  then  Congress  can  pass  an  act  similar  to  the  English  act, 
and  thereby  protect  surrendered  persons  against  being  tried  in 
this  country,  whether  in  Federal  or  State  courts,  for  any  but  the 
extradition  offense  or  ofienses,  it  must  be  because  this  "  principle  " 
exists,  either  expressly  or  by  implication,  in  the  extradition  trea- 
ties of  the  United  States.  If  it  does  not  so  exist.  Congress  can- 
not by  legislation  put  it  there,  since  this  would  be  virtually  mak- 
ing a  treaty,  which  Congress  has  no  power  to  do. 

Moreover,  it  is  exceedingly  difficult  to  see  how  Congress  can 
limit  the  jurisdiction  of  a  State  court  in  respect  to  the  trial  of  an 
extradited  person,  simply  because  he  is  such,  except  as  it  may  be 
legislating  for  the  execution  of  extradition  treaties ;  and  if  these 
treaties  contain  no  provisions,  express  or  implied,  protecting  such 
persons  against  trial  for  any  but  the  extradition  offense,  then 
manifestly  Congress  has  no  power  to  afford  such  protection,  as 
against  State  authority,  when  that  authority  has  acquired  juris- 
diction over  them.  It  cannot,  upon  this  supposition,  make  a  law 
to  control  the  action  of  a  State  court. 

Here,  again,  the  Chief  Judge,  in  what  he  affirms  in  regard  to 
the  power  of  Congress  to  legislate  on  the  subject,  concedes  the 
"principle"  which  it  is  one  object  of  his  deliverance  to  deny. 
What  he  affirms  can  be  true  only  on  the  supposition  that  the 
"  principle  "  is  provided  for  by  treaty. 

(4.)  Implication  in  a  Treaty.  —  The  Chief  Judge  also  said : 
"  Any  thing  necessarily  implied  [in  treaties]  is  as  though  in- 
serted ;  but  can  it  be  said  that  there  is  such  an  implication  of 
agreement  on  the  part  of  the  United  States,  that  the  prisoner 
shall  not  be  detained  for  any  other  lawful  purpose  ?  It  may  be 
conceded  that  such  a  provision  would  be  wise  and  proper,  but  can 
it  be  regarded  as  in  the  treaty?  I  can  find  no  authority  warrant- 
ing such  a  conclusion."  The  Chief  Judge  did  not  refer  'to  the 
treaty  with  France,  under  which  Lagrave  was  extradited,  for  the 
purpose  of  ascertaining  whether  it  contains  such  a  provision  or 
not     The  first  article  of  this  treaty  reads  as  follows : 

"  It  is  agreed  that  the  high  contracting  parties  shall,  on  requisi- 
tions made  in  their  name,  through  the  meaium  of  their  respective 
diplomatic  agents,  deliver  up  to  justice  persons  who,  being  ac- 
cused of  the  crimes  enumerated  in  the  next  following  article, 
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oomraitted  within  the  jurisdiction  of  the  requiring  party,  shall 
seek  an  asylum,  or  shall  be  found  within  the  territories  of  the 
other :  Provided,  That  this  shall  be  done  only  when  the  fact  of 
the  commission  of  the  crime  shall  bo  so  established  as  that  the 
laws  of  the  country  in  which  the  fugitive  or  the  person  so 
accused  shall  be  found,  would  justify  his  or  her  apprehension 
and  commitment  for  trial,  if  the  crime  had  been  there  com- 
mitted " 

It  is  upon  these  conditions,  and  for  the  purpose  here  specified, 
and  for  no  other  purpose,  that  the  two  Governments  agree  to 
withdraw  the  right  of  asylum  in  respect  to  the  persons  referred 
to,  and  deliver  them  up  as  fugitive  criminals. 

One  of  the  conditions  is,  that  the  crime  for  which  a  person  is 
demanded  must  be  within  the  list  of  crimes  named  in  the  second 
article  of  the  treaty.  Another  is,  that  there  must  be  a  formal 
charge  of  some  one  or  more  of  these  crimes.  A  third  is,  that  the 
charge  must  be  so  proved  that  the  laws  of  the  country  in  which 
the  fugitive  is  found  would  justify  his  apprehension  and  com- 
mitment for  trial  if  the  offense  had  been  there  committed,  and, 
of  course,  that  the  authorities  of  that  country  are  to  decide  in 
each  case  upon  this  question  of  adequate  proof. 

It  is  not  possible  to  preserve,  in  their  integrity,  these  condi- 
tions of  the  demand  and  the  obligation  of  delivery,  in  any  case 
in  which  the  demanding  Government,  having  thus  acquired  juris- 
diction over  the  person,  shall  put  him  on  trial  for  any  o£Pense, 
committed  prior  to  his  extradition,  other  than  the  one  which  was 
the  subject  of  the  proceedings  that  under  the  treaty  secured  the 
jurisdiction.  If  the  party  is  surrendered  on  the  charge  and  proof 
of  murder,  and  is  then  tried  for  forgery,  the  surrendering  Gov- 
ernment, even  though  both  should  be  extradition  crimes,  has  been 
denied  the  right  of  judging  whether  the  forgery  was  sufSciently 
proved  to  justify  a  delivery,  since  neither  the  charge  nor  the 
proof  of  forgery  was  presented  to  that  Government. 

This  right  is  one  of  the  provisions  of  the  treaty ;  and  yet,  in 
the  case  supposed,  it  has  been  entirely  ignored.  The  theory  of 
the  treaty  is  that  there  is  no  right  of  trial,  as  against  the  right  of 
asylum,  nntil  the  Government  asked  to  make  the  delivery  has 
decided  tliat  the  evidence  is  suflBcient  to  put  the  party  on  trial  for 
the  crime  of  which  he  is  accused,  and  has  actually  surrendered 
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him  for  that  purpose.     To  use  the  jurisdiction,  when  gained,  for 
any  other  purpose  is  to  violate  the  treaty  itself. 

We,  hence,  answer  the  questions  of  the  Chief  Judge  by  saying 
that  upon  the  very  face  of  the  treaty  with  France  lies  the  impli- 
cation that  the  jurisdiction,  acquired  under  it,  is  limited  to  the 
purpose  for  which  it  was  acquired,  and  that  it  cannot  pass  beyond 
this  point  without  disregarding  some  one  or  more  of  the  provis- 
ions of  the  treaty.  This  limitation  is,  by  necessary  implication, 
"  vn,  the  treaty?^  The  treaty  itself,  in  its  express  terms,  is  the 
highest  authority  to  show  the  limitation.  That  which  cannot  be 
done  without  violating  a  treaty  is  certainly  excluded  by  it. 

(5.)  The  English  ExtradUion  Act  of  1870.— Alluding  to  the 
English  Extradition  Act  of  1870,  which  provides  that  a  fugitive 
criminal  shall  not  be  delivered  up  unless  by  the  law  of  the  for- 
eign country,  or  by  arrangement,  he  is  protected  against  being 
tried  for  any  but  the  offense  specified,  until  he  has  had  an  oppor- 
tunity of  returning  to  Her  Majesty's  dominions,  and  which  se- 
cures the  same  immunity  to  persons  surrendered  to  Great  Britain, 
the  Chief  Judge  remarked :  "  These  provisions  would  have  been 
unnecessary  if  there  existed  any  such  treaty  obligation  as  is 
claimed  in  this  case."     To  this  two  replies  may  be  made. 

The  first  is,  that  the  remark  has  no  pertinency  to  the  question 
that  was  before  the  Court  of  Appeals.  That  question  arose  un- 
der an  extradition  treaty  with  France ;  and  the  matter  of  inquiry 
was  whether  Lagrave,  who  had  been  extradited  under  that  treaty, 
was  by  it  protected  against  any  detention  or  prosecution,  except 
in  respect  to  the  offense  for  which  he  was  surrendered.  We  are 
at  a  loss  to  see  what  the  English  act  of  1870,  passed  simply  with 
reference  to  the  execution  of  British  extradition  treaties,  has  to 
do  with  a  treaty  between  the  United  States  and  France. 

A  second  reply  is,  that  the  Chief  Judge  was  mistaken  as  to  the 
design  of  the  English  act  of  1870.  He  assumed  that  it  was 
passed  by  Parliament  to  secure  to  extradited  persons  a  protection 
which  was  not,  expressly  or  by  implication,  in  the  terms  of  British 
treaties.  If  such  protection  had  been  in  these  treaties,  then,  as 
he  reasons,  "  these  provisions  "  of  the  act  would  have  been  "  un- 
necessary ;"  but  because  it  was  not,  they  were  necessary  "to  meet 
the  difficulty." 
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Where  did  tlie  Chief  Judge  learn  that  such  was  the  view  of 
Parliament  in  passing  the  act  ?  There  is  not  a  word  in  the  act 
itself  to  indicate  it;  and  it  is  not  reasonable  to  suppose  that 
Great  Britain,  one  of  the  parties  to  extradition  treaties,  would 
undertake  to  legislate  into  existence  obligations  or  principles  for 
which  there  was  no  basis  in  the  treaties  themselves,  and  thus  se- 
cure by  law,  and  without  the  consent  of  the  other  party,  results 
which  lie  beyond  the  provisions  of  these  treaties. 

Lord  Derby  in  the  Winslow  correspondence  says  of  the  act : 
"  It  is  to  be  regarded  as  intended  to  prevent,  for  the  future,  evils 
that  were  pointed  out  by  Mr.  Hammond  and  others,  as  having 
occurred,  and  being  liable  to  occur,  in  private  prosecutions  to 
which  the  attention  of  the  Government  had  not  been  called.'* 
(Foreign  Relations  of  the  United  States,  1876,  p.  228.)  He  ex- 
pressly  insisted  that  the  position  taken  by  the  British  Govern- 
ment in  respect  to  the  tiial  of  extradited  persons,  and  incorpo- 
rated into  the  English  act  of  1870,  was  involved  in  the  treaty  be- 
tween Great  Britain  and  the  United  States,  and,  hence,  that  the 
act,  so  far  from  seeking  to  modify  or  add  to  the  treaty,  was  sim- 
ply designed  to  carry  it  into  effect.  He  also  said  that  the  Gov- 
ernment would  take  the  same  position,  if  no  such  act  had  been 
passed.    (Id.,  p.  257.) 

It  is  to  be  remembered  that  the  English  act  operates  only  in 
Great  Britain,  upon  its  courts  and  its  executive  officers.  As  Lord 
Derby  says,  and  as  Mr.  Clarke,  in  his  treatise  on  Extradition,  says, 
it  was  intended  to  be  curative  of  certain  evils  which  had  their 
origin  in  the  execution  of  extradition  treaties,  and  to  which  the 
attention  of  Parliament  had  been  called  by  a  committee  of  the 
House  of  Commons  appointed  to  investigate  the  whole  subject. 
The  purpose  of  Parliament  was  not  to  change  or  repeal  existing 
treaties,  or  supplement  them  with  new  and  different  obligations, 
bat  to  provide  for  their  execution ;  and,  hence,  the  act  is  to  be 
taken  as  an  expression  of  its  judgment  as  to  the  nature  and  re- 
quirements of  these  treaties. 

(6.)  The  Hvle  in  France.  —  The  Chief  Judge  also  referred  to 
the  rule  adopted  in  France,  according  to  which  courts  have  noth- 
ing to  do  with  '*  the  conditions  upon  which  extradition  has  been 
granted,  except  upon  a  notification  from  the  Minister  of  Justice." 
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Their  business  is  "  to  try  the  facts;"  and,  when  standing  before 
them,  the  criminal  himself  can  make  no  plea  founded  on  his  ex- 
tradition, or  the  treaty  under  which  it  was  secured.  This  question 
is  for  the  Government,  speaking  through  its  Minister  of  Justice, 
and  not  for  the  party  arraigned  on  the  charge  of  crime. 

The  difficulty  with  this  reference  is  that  the  rule  in  France, 
whatever  it  may  be  —  a  point  that  we  do  not  here  pause  to  de- 
termine —  is  not  pertinent  when  sought  to  be  applied  in  tliis 
country.  The  Constitution  of  the  United  States  makes  every 
treaty  apart  of  ^'the  supreme  law  of  the  land,"  and  requires 
courts  to  take  knowledge  of  it  as  such,  and  apply  it  in  cases  to 
which  it  is  applicable.  This  is  a  peculiarity  of  our  political 
system  that  does  not  exist  in  France. 

It  is,  hence,  immaterial  what  is  the  practice  m  French  courts, 
since  American  courts  are  subject  to  a  fundamental  law,  of  which 
treaties  are  a  part ;  and  if  the  extradition  treaties  of  the  United 
States,  either  expressly  or  by  implication,  secure  to  extradited 
persons  immunity  against  trial  for  offenses  other  than  the  ones 
for  which  they  were  surrendered,  then  this  is  a  part  of*'  the  su- 
preme law,"  which  every  court  in  this  country  is  bound  to  apply 
in  any  case  involving  the  question. 

This  immunity,  as  we  have  previously  shown,  is  secured  in  the 
extradition  treaty  of  the  United  States  with  France ;  and  hence, 
Lagrave,  who  was  surrendered  under  that  treaty,  was  by  "  the  su- 
preme law,"  entitled  to  its  benefit.  It  was  for  a  specified  purpose, 
and  that  alone,  that  he  was  surrendered  ;  and  it  was  only  m  ref- 
erence to  that  purpose  that  any  jurisdiction  could  be  acquired 
over  his  person  without  violating  the  treaty,  unless  he  committed 
some  crime  subsequently  to  his  surrender,  or  chose  to  remain  in 
this  country.  So  the  General  Term  of  the  Supreme  Court  held  i 
and  this  decision,  though  reversed,  seems  to  us  the  only  one  con- 
sistent witli  the  treaty,  and,  hence,  with  "  the  supreme  law  of  the 
land." 

(7.)  The  Qtcestian  of  good  Faith,  —  The  Chief  Judge  further 
said :  "  The  indictment  [of  Lagrave]  was  for  burglary  vl  the  third 
degree  under  our  statute,  and  clearly  not  within  the  treaty ;  but 
it  is  not  for  the  defendant  to  raise  this  question.  The  Govern- 
ment of  France  had  power  to  surrender  him  for  any  offense,  and 
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even  if  deceived  and  defrauded,  the  defendant  cannot  interpose 
in  its  behalf.  The  question  of  good  faith  is  for  the  two  Govern- 
ments." 

It  is  quite  true  that,  as  to  "  the  question  of  good  faith  "  between 
tiie  two  Governments,  Lagrave  was  not  the  official  representative 
of  either ;  jet  it  is  to  be  borne  in  mind  that  France  delivered  him 
up,  not  in  the  exercise  of  its  general  "  power  to  surrender  him 
for  any  offense,"  but  under  proceedings  in  pursuance  of  a  treaty, 
and  on  the  charge  of  burglary,  wliich  the  French  authorities  must 
have  supposed  to  be  the  burglary  provided  for  and  defined  in  the 
treaty.  Such,  however,  was  not  the  fact  as  to  the  crime  charged 
against  him  ;  and  on  this  point  these  authorities  were  mistaken, 
and  but  for  this  there  would  have  been  no  delivery. 

Lagrave  was  deliyered  for  the  common  law  offense  of  burglary 
as  set  forth  in  the  treaty,  and  for  that  alone ;  and  this  was  not 
the  offense  charged.  He  could  not,  of  course,  be  tried  for  the 
offense  in  respect  to  which  he  was  surrendered,  since  there  was 
no  indictment  against  him  charging  that  offense  ;  and  he  should 
not  have  been  held,  detained  or  tried  upon  any  other  ground, 
since  by  the  terms  of  the  treaty,  and  hence,  by  '*  the  law  of  the 
land,"  no  jurisdiction  had  been  acquired  over  him  for  any  other 
purpose. 

To  take  advantage  of  the  mistake,  committed  by  the  French 
authorities,  as  to  the  nature  of  the  charge  pending  in  this  country, 
and  use  the  jurisdiction  thus  acquired  for  a  purpose  different  from 
the  one  for  which  it  was  intended  to  be  granted,  was  not  only  to 
violate  the  treaty  itself  as  a  compact  between  the  two  Govern- 
ments, but  to  disregard  the  rights  of  the  surrendered  party  as 
secured  to  him  by  the  law  of  the  land. 

Judge  Fancher,  when  this  case  was  before  him,  held  that  the 
whole  extradition  ^'proceeding  was  unauthorized  and  illegal." 
(14  Abb.  Pr.  R.  [N.  S.]  333.)  If  so,  the  treaty,  both  as  a  com- 
pact and  a  law,  precluded  any  jurisdiction  over  Lagrave  as  against 
his  right  of  asylum  in  the  country  from  which  he  had  been 
illegally  removed.  His  arrest  and  delivery  in  France  were  con- 
trary to  the  treaty,  and  his  arrest  and  detention  in  this  country 
were  no  better.  He  had  a  right  by  the  law  of  the  treaty  to  show 
this  fact. 
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(8.)  Tlie  Question  not  judicial.  The  Chief  Judge  further  said : 
^^  The  right  of  exemption  from  prosecution  [for  other  than  the 
extradition  charge],  if  it  can  be  said  to  exist  at  all,  is  based  upon 
the  good  faith  of  the  Government,  which  is  necessarily  uncertain, 
and  is  a  political  and  not  a  judicial  question."  We  have  in  this 
statement  a  mixture  of  truth  and  error.  It  is  true  that  such  a 
right,  if  secured  by  treaty,  either  expressly  or  by  implication, 
binds  the  good  faith  of  the  Government  accordingly,  and  is,  in 
this  sense,  based  upon  that  faith,  because  it  is  in  the  compact. 
The  Government  cannot  in  good  faith  institute  a  prosecution  for 
any  but  the  extradition  charge. 

And  yet  it  is  just  as  true  in  this  country  that  the  right,  if 
secured  by  treaty,  is  also  secured  by  law^  since  the  treaty  itself  is 
a  law;  and  hence,  the  question,  when  an  extradited  party  is 
arraigned  for  trial,  whether  the  right  exists  or  not  under  the 
treaty,  is  a  question  of  law,  and,  as  such,  "  a  judicial  question," 
no  matter  what  course  the  Government,  as  a  prosecutor,  may  pur- 
sue in  the  case.  The  duties  and  powers  of  the  court,  and  the 
rights  of  the  accused  party  by  the  supreme  law  of  a  treaty,  do 
not  depend  upon  the  question  whether  the  Government,  in  prose- 
cuting that  party,  is  observing  or  violating  the  obligations  of  the 
treaty  under  which  he  was  surrendered.  The  treaty  lieing  a  law, 
the  court  is  bound  to  protect  him  against  any  invasion  of  his 
rights  as  secured  by  it. 

The  remark  of  the  Chief  Judge  may  be  true  in  countries  where 
the  construction  of  treaties  is  a  purely  political  question ;  but,  60 
far  as  it  denies  the  judicial  character  of  the  matter  referred  to, 
it  is  nottiue  in  the  United  States,  and  cannot  be,  unless  it  is 
also  true  that  extradition  treaties  are  excepted  from  that  provision 
of  the  Constitution  which  makes  treaties  of  the  United  States  a 
part  of  "the  supreme  law  of  the  land."  No  one  surely  will 
pretend  that  the  Constitution  contains  any  exception  in  respect 
to  this  class  of  treaties.  Their  character  as  laws  is  just  as  clear 
and  complete  as  that  of  treaties  on  any  other  subject. 

(9.)  Tlie  cases  of  CaldweU  and  Burley.  The  Chief  Judge  also 
adverted  to  the  case  of  Caldwell^  8  Blatch.  131,  decided  by  Judge 
Benedict,  and  to  the  opinion  of  the  law  officers  of  the  British 
Government  in  the  case  of  Burley.  We  considered  in  a  previous 


THB  DKLIVBBANOB  OF  OHIBF  JUDOB  OHDBOH.  145 

chapter  the  decision  in  the  first  of  these  cases,  and  simply  here 
refer  to  what  was  then  said,  with  the  remark  that  the  case  arose 
under  a  treaty  with  Great  Britain,  while  that  of  Lagrave  arose 
under  a  treaty  with  France. 

As  to  tlie  opinion  of  the  law  officers  of  the  British  Govern- 
ment, in  the  case  of  JBurley^  it  is  to  be  observed  that  that  Gov- 
ernment, in  the  Winslow  correspondence,  rejected  the  opinion 
altogether,  and  declared  that  it  was  not  a  correct  construction  of 
the  extradition  stipulation  between  Great  Britain  and  the  United 
States.  It  is  not  a  little  remarkable  that  the  Chief  Judge  should, 
in  1874,  quote  this  opinion  as  an  authority,  when  the  English 
Extradition  Act  of  1870  had  entirely  set  it  aside  as  a  false  opinion. 
One  would  suppose  that,  as  to  the  proper  construction  of  the 
treaty  between  the  two  Governments,  the  British  Parliament  in 
1870  was  quite  as  good  authority  as  the  law  officers  of  the  Crown 
in  1864. 

This  comment  upoa  the  several  points  contained  in  the  deliver- 
ance of  Chief  Judge  Church  is  submitted,  not  to  call  in  question 
the  authority  of  the  decision  made  by  the  Court  of  Appeals  in 
this  case,  but  for  the  purpose  of  showing  that  neither  the  de- 
cision nor  the  logic  in  support  of  it  is  consistent  with  the  extra- 
dition treaty  between  the  CTnited  States  and  France.  As  between 
the  two  decisions,  that  of  the  General  Term  of  the  Supreme 
Court,  and  that  of  the  Court  of  Appeals,  the  former,  though  re- 
versed, is  the  one  which  this  treaty  both  sustains  and  demands. 
The  latter  decision  is  authoritative,  but  not  correct.  It  is  contrary 
to  several  decisions,  to  be  stated  in  the  sequel,  that  take  exactly 
the  opposite  ground. 

19 
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CHAPTEE  XL 

THE   0A8E  OF   HAWES. 

The  case  of  The  State  v.  Hanjoes  originally  arose  in  tlie  Crim- 
inal Court  of  the  county  of  Kenton,  in  Kentucky,  August,  1877, 
and,  as  then  considered  and  determined,  is  reported  in  the  Amer. 
Times  Eep.,  vol.  4,  p.  524.  It  was  subsequently  considered  and 
determined  by  the  Kentucky  Court  of  Appeals,  by  which  court 
the  order  of  the  lower  court  was  af&rmed.  (7%^  Cammaiiwealth 
v.  Hawesy  13  Bush,  697,  or  14  Albany  Law  Journal,  325.) 

Section  L 

the  kenton  oounty  criminal  coubt. 

1«  The  Facts  of  the  Case.  —  The  following  summary  presents 
the  material  facts  in  this  case : 

Hawes  was  demanded  from  the  Dopiinion  of  Canada  on  four 
indictments,  charging  him  with  as  many  acts  of  forgery,  and  by 
the  Canadian  authorities  he  was  delivered  up  on  three  of  them, 
one  of  the  four  not  being  regarded  in  Canada  as  furnishing  a 
sufficient  ground  for  deliveiy.  He  was  brought  to  trial  on  two 
of  these  indictments  and  acquitted ;  and  the  other  two  were  dis- 
missed on  motion  of  the  attorney  for  the  Commonwealth.  The 
acquittal  and  the  dismissal  therefore  disposed  of  all  the  charges 
on  which  he  had  been  extradited. 

There  were,  however,  other  indictments  pending  against  Hawes, 
charging  him  with  embezzlement,  an  offense  for  which  he  was  not 
and  could  not  have  been  extradited.  Upon  one  of  these  indict- 
ments a  motion  was  made  to  bring  him  to  trial ;  and  whether  he 
could  be  so  tried  was  the  question  which  came  before  Judge  Jack- 
son for  decision. 

2.  DeliTerance  of  Judge  Jackson.  —  Judge  Jackson,  after 
stating  the  case,  proceeded  to  say  : 

"  And  now  the  question  is  raised  by  the  motion  under  consid- 
eration, whether  this  court  can  now  detain  Hawes  for  trial  of 
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this  or  the  other  indictments  pending  against  him,  for  oflfenses 
dialled  to  have  been  committed  prior  to  his  extradition,  and  for 
which  he  was  not  extradited." 

Having  shown  that  this  country  recognized  no  international 
extradition  except  as  provided  for  bj  treaty,  and  also  quoted 
that  section  of  the  Constitution  which  makes  treaties  a  part  of 
"  the  supreme  law  of  the  land,"  the  judge  further  said : 

"  By  the  constitution  and  law  of  Kentucky,  the  prisoner  (Smith 
N.  Hawes)  stands  indicted  for  the  offense  of  embezzlement,  and 
he  should  be  tried  therefor  and  punished,  if  found  guilty,  accord- 
ing to  the  law,  or  acquitted  if  his  guilt  is  not  proven  to  the  exclu- 
sion of  a  reasonable  doubt,  unless  by  the  provision  of  the  treaty 
of  1842,  heretofore  referred  to,  it  is  illegal  to  go  into  the  inves- 
tigation of  the  case  at  this  time.  If  there  be  a  treaty  governing 
the  subject  that  treaty,  as  it  now  is,  and  not  as  it  may  be  by  sub- 
sequent conventions  or  high  joint  commissions  between  the  hi^h 
conti*acting  parties,  is  now  to  control.  I  am  bound  to  take  judicial 
notice  of  the  treaty  concluded  at  Washington  on  the  9th  of 
August,  1842,  between  the  United  States  and  Great  Britain." 

Having  quoted  the  treaty,  the  judge  then  remarked  as  follows : 

"  K,  by  the  terms  of  this  treaty,  either  expressed  or  implied, 
the  prisoner,  Smith  N.  Hawes,  cannot  be  tried  for  any  offense 
for  which  he  was  not  extradited,  then,  although  he  may  be  within 
the  bar  of  this  court,  or  in  jail  under  the  control  of  this  court,  as 
this  court  is  bound  to  regard  that  treaty,  it  is  outside  of  its  jiirie- 
dietion,  to  proceed  with  the  trial,  as  *  the  supreme  law  oi  the 
land '  otherwise  provides ;  and  this  whole  question  hinges  upon 
the  construction  of  the  treaty*" 

And  as  to  this  question  of  construction,  we  have  the  opinion 
of  the  judge  in  the  following  extract : 

"  By  the  terms  of  the  article  of  the  treaty  now  under  consider- 
ation, it  is  only  for  certain  offenses  that  ^ctradition  will  be  per- 
mitted by  either  Government.  Embezzlement  is  not  one  of  those 
offenses.  *  *  *  It  is  urged  in  argument  that  there  is  no  pos- 
itive stipulation  against  the  trial  oi  a  non-extraditable  offense. 
Why  mention  any  offenses  if  a  party  can  be  tried  for  any  and 
every  thing  not  mentioned  ?  When  nations  enumerate,  do  they 
not  exclude  every  thing  not  enumerated  ?  *  *  *  Here  we 
have  by  this  treaty  a  mutual  agreement  that  certain  offenders,  and 
none  others,  may  be  extradited,  to  be  tried.     *     *     *     Now  if 
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there  be  any  thing  agreed  upon  between  the  two  high  contract- 
ing parties,  it  was,  that  for  the  offenses  therein  enumerated,  and 
for  no  other,  there  was  to  be  a  mutual  surrender.  *  *  For 
nothing  else  could  such  a  demand  or  surrender  be  made ;  and 
when  so  made,  it  is  monstrous  that  there  should  be  a  trial  for  any 
thing  else.  If  there  be  any  thing  in  the  doctrine  that  when  you 
enumerate  rights  or  privileges,  you  are  held  to  strictness  as  to  the 
rights  enumerated,  and  that  every  thing  not  enumerated  is  not 
included,  then  it  follows,  as  a  logical  sequence,  that  the  treaty 
here  having  provided  only  for  extradition  as  to  certain  cases 
and  under  certain  circumstances  and  proof,  the  right  of  asylnm  is 
to  be  held  sacred  as  to  any  thing  for  which  the  party  was  not  and 
could  not  be  extradited.  *  *  *  I  do  not  mean  to  say  that  he 
[Hawes]  may  not  hereafter  be  tried  ;  but  what  I  mean  to  say  is, 
that  in  the  face  of  the  treaty  herein  referred  to,  he  is  not  to  be 
tried  until  there  is  a  reasonable  time  given  him  to  return  to  the 
asylum  from  which  he  was  taken." 

• 

Judge  Jackson  disposed  of  the  case  in  accordance  with  these 
views,  and  gave  the  prisoner  the  opportunity  of  returning  to 
Canada  by  ordering  his  discharge  from  custody,  which  he  imme- 
diately improved. 

The  ground  taken  was,  that  the  treaty,  considered  as  a  compact 
between  the  two  Governments,  contemplates  that  the  person  de- 
livered up  under  it  shall  be  tried  only  for  the  extradition  charge 
or  charges,  and  that,  considered  as  a  law,  the  treaty  gives  him  a 
legal  right  against  any  other  trial  which  it  is  competent  for  him  to 
present  to  a  court,  and  which  that  court  is  bound  to  recognize 
and  secure.  The  jurisdiction  of  the  court  to  try  Hawes  on  the 
charge  of  embezzlement,  though  complete  under  the  constitution 
and  laws  of  Kentucky,  was  according  to  Judge  Jackson  precluded 
by  "  the  higher  law"  of  the  treaty. 

This  differs  very  widely  from  the  doctrine  of  Judge  Benedict 
in  the  cases  of  Caldwell  and  La/wrence^  and  from  that  of  the 
New  York  Court  of  Appeals  in  the  case  of  Lagra/oe^  while  it  en- 
tirely accords  with  the  view  taken  by  the  General  Term  of  the 
Supreme  Court  in  the  last  case. 

3.  Treaties  as  Laws.  Treaties  in  this  country  are  laws  for 
the  government  of  courts,  both  State  and  Federal ;  and  it  is  their 
duty,  alike  in  civil  and  criminal  actions,  to  apply  them  in  deter- 
mining the  rights  of  parties  in  suits  before  them,  whenever  they 


TBEATIBB  AS  LAWS.  149 

affect  those  rights.  The  fact  that  they  are  compacts  between  na^ 
tions,  and  as  sach,  the  subjects  of  diplomatic  consideration  and 
construction,  does  not  change  their  character  as  laws,  or  release 
courts  £rom  the  obligation  of  taking  cognizance  of  them,  and  giv- 
ing effect  to  them,  when  individual  rights  are  involved  in  them, 
or  guaranteed  bj  them.  They  are  not  to  be  dismissed  on  the  the- 
ory that  they  are  mere  compacts  with  which  judicial  tribunals  have 
nothing  to  do.  They  are  Imos  tor  the  regulation  of  courts  and  laws 
in  respect  to  the  interests  and  claims  of  parties  whose  rights  they 
affect.  The  Supreme  Court  of  the  United  States,  in  the  early  case 
of  Ware  v.  Hylton^  3  DaU.  199,  asserted  and  applied  this  princi- 
ple, and  has  repeatedly  affirmed  it  in  subsequent  cases. 

An  accused  party,  when  called  to  plead  to  an  indictment,  has 
the  legal  right  to  appeal  to  the  wJhole  law  applicable  to  his  case. 
If  he  can  show  that  the  indictment  has  not  been  found  according 
to  law  in  any  essential  particular,  then  it  is  not  a  legal  accusation ; 
and  this  fact  appearing,  no  court  has  the  right  to  put  him  on  trial 
upon. such  a  charge.  And  so,  if  atrial  upon  an  indictment  is  pre- 
cluded by  a  treaty  of  the  United  States,  which  in  that  event 
would  be  a  part  of  the  law  applicable  to  the  case,  and  superior  to 
any  State  law,  strange  would  it  be  if  the  party  had  no  right  to  ap- 
peal to  this  law  as  a  ground  of  defense.  He  has  the  right  as  a 
matter  of  law  ;  and  if  the  court  ignores  such  a  plea  altogether, 
and  treats  the  case  as  if  no  such  right  existed,  then  it  will  dispose 
of  it  contrary  to  law,  and  contrary  to  the  Constitution  of  the 
United  States. 

We  can  readily  understand  how  a  court  may  decide  that  a  treaty 
does  not,  as  a  matter  of  fact,  secure  immunity  against  trial  for  any 
but  the  extradition  offense,  and  on  this  ground  proceed  to  try  the 
party  on  other  charges;  but  we  cannot  understand  how  an 
American  court  can  refuse  to  consider  the  question,  treat  it  as 
non-judicial,  and  dismiss  it  as  a  mere  matter  of  '^good  faith"  on 
the  part  of  the  Government,  when  presented  in  the  pleading  of 
the  extradited  and  accused  party,  or  exclude  the  right  of  such 
immunity,  provided  it  be  secured  by  treaty.  If  thus  secured, 
it  is  secured  by  the  "  supreme  law,"  which  every  judicial  officer 
is  sworn  to  obey  in  adjudicating  upon  the  rights  of  parties. 

Chief  Judge  Church,  in  the  Lagra/oe  case,  argued  in  some  parts 
of  his  deliverance,  against  the  existence  of  any  such  right    by 
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treaty,  and,  in  other  parts,  against  the  right  of  the  aocased  party 
to  present  the  right  to  a  court  as  a  groond  of  defense,  even  if  it 
does  exist.  With  all  due  respect  to  that  distinguished  jurist,  we 
must,  in  the  light  of  the  previous  argument,  regard  him  as  incor- 
rect in  both  positions.  The  extradition  treaties  of  the  United 
States  secure  the  right  by  an  implication  so  clear  that  its  denial  is 
not  consistent  with  them  unless  there  be  a  special  provision 
otherwise ;  and  the  Constitution  of  the  CTnited  States  makes 
these  treaties  a  law  in  respect  to  that  right,  and  that  law  is  a 
proper  basis  for  a  plea  as  to  the  offense  for  which  an  extra- 
dited party  may  be  put  on  trial. 

Section  II. 

KENTUCKY  COUBT  OF  APPEALS,  APRIL  17,  1878. 

ComnwnweaUh  v.  Hanjoea. 

The  right  of  one  Government  to  demand  and  receive  from  an- 
other the  custody  of  an  offender  who  has  sought  asylum  upon  its 
soil,  depends  upon  the  existence  of  treaty  stipulations  between 
them  and  in  all  cases  is  derived  from  and  is  measured  and 
restricted  by  the  provisions,  express  and  implied,  of  the  treaty. 

A  fugitive  from  justice  was,  under  the  provisions  of  the  extra- 
dition treaty  of  1842,  between  this  country  and  Great  Britain, 
surrendered  by  the  Canadian  authorities  to  be  tried  in  Kentucky 
upon  an  indictment  for  forgery.  Heldy  that  he  could  not,  while 
in  the  custody  of  the  court,  under  such  surrender,  be  tried  upon 
an  indictment  for  embezzlement. 

Appeal  by  the  Commonwealth  from  an  order  of  the  Kenton 
Criminal  Court  directing  that  the  defendant.  Smith  N.  Hawes, 
indicted  for  embezzlement,  be  not  held  in  custody,  and  that  the 
case  against  him  bo  not  placed  on  the  docket.  The  facts  appear 
in  the  opinion. 

T.  E.  Moss  and  W.  W.  deary ^  for  appellant. 

J,  O.  Carlisle  and  J.  TF*.  Stevenaony  for  appellee. 

1  •  Statement  of  the  Facts  in  the  Case.  Lindsay,  C.  J. 
Smith  N.  Hawes  stood  indicted  in  the  Kenton  Criminal  Court 
for  uttering  forged  paper,  tor  embezzlement,  and  also  upon  four 
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separate  and  diBtinct  charges  of  iors^ry.  He  was  foand  to  be  a 
resident  of  the  town  of  London,  in  the  Dominion  of  Canada,  and 
February,  1877,  was  demanded  by  the  President  of  the  United 
States,  and  surrendered  by  the  Canadian  authorities  to  answer 
three  of  said  charges  of  forgery. 

As  to  the  fourth  charge,  the  evidence  of  his  criminality  was 
not  deemed  sufficient,  and  that  alleged  offense  was  omitted  from 
tlie  warrant  of  extradition. 

The  demand  and  surrender  were  made  in  virtue  of,  and  pur- 
suant to,  the  tenth  article  of  the  treaty  concluded  August  9,  1842, 
between  the  Kingdom  of  Great  Britain  and  the  United  States  of 
America. 

The  attorney  for  the  Commonwealth  caused  two  of  the  indict- 
ments for  forgery  to  be  dismissed.  Hawes  was  regularly  tried 
under  each  of  the  remaining  two,  and  in  each  case  a  judgment  of 
acquittal  was  rendered  in  his  favor,  upon  a  verdict  oi  not  guilty. 

After  all  this,  however,  the  officers  of  Kenton  county  continued 
to  hold  him  in  custody,  and  finally,  on  motion  of  the  attorney 
for  the  Commonwealth,  one  of  the  indictments  for  embezzlement 
was  set  down  to  be  tried  on  the  6th  day  of  July,  1877.  Further 
action  was  postponed  from  time  to  time  until  tlie  21st  of  August, 
1877,  when  Hawes  presented  his  affidavit,  setting  out  all  the 
facts  attending  his  surrender,  and  the  purposes  for  which  it  was 
made,  and  moved  the  court  to  continue  all  the  indictments  then 
pending  against  him,  and  to  surrender  him  to  the  authorities 
of  the  United  States,  to  be  by  them  returned  or  permitted  to 
return  to  his  domicile  and  asylum  in  the  Dominion  of  Canada. 
This  motion  was  subsequently  modified  to  the  extent  that  the 
court  was  asked  to  set  aside  the  returns  of  the  sheriff  on  the 
various  bench  warrants  under  which  he  had  been  arrested,  and  to 
release  him  from  custody. 

2«  Order  of  the  Court  below.  The  court,  in  effect,  sustained 
this  modified  motion,  and  ordered  that "  the  cases  of  the  Common- 
wealth of  Kefrvtuchy  v.  Smith  N.  Hawea^  for  embezzlement,  and 
for  uttering  forged  instruments  with  intent,  etc.,  be  continued, 
and  be  not  again  placed  on  the  docket  for  trial,  and  that  said 
Hawes  be  not  held  in  custody  until  the  further  order  of  this  court." 

From  said  order  the  Commonwealth  has  prosecuted  this 
appeal.  It  is  not  final  in  its  nature,  but,  under  tiie  provisions  of 
sections  335  and  337  of  the  Criminal  Code  of  Practice,  it  may 
nevertheless  be  reviewed  by  this  court. 

It  was  the  opinion  of  the  learned  judge  (Jackson)  who  pre- 
sided in  the  court  below,  that  the  tenth  article  of  the  treaty  of 
1842  impliedly  prohibited  the  Government  of  the  United  States 
and  the  Commonwealth  of  Kentucky  from  proceeding  to  try 
Hawes  for  any  other  offense  than  one  of  those  for  which  he  had 
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been  extradited,  without  first  affording  him  an  opportunity  to 
return  to  Canada,  and  that  he  could  not  be  lavrfully  held  in 
custody  to  answer  a  charge  for  which  he  could  not  be  put  upon 
trial. 

The  correctness  of  this  opinion  depends  on  the  true  construc- 
tion of  the  tenth  article  of  the  treaty,  and  also  on  the  solution 
of  the  question  as  to  how  far  the  judicial  tribunals  of  the  Federal 
and  State  Governments  arc  required  to  take  cognizance  of,  and 
in  proper  cases  to  give  effect  to,  treaty  stipulations  between  our 
own  and  foreign  Governments. 

3.  Treaties  as  Laws.  Section  2,  article  6  of  the  Federal  Con- 
stitution, declares  that  ^'Tliis  Constitution,  and  the  laws  of  the 
United  States,  made  in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land,  and  the  judges  of  every 
State  shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding." 

It  will  thus  be  seen  that  with  us  a  public  treaty  is  not  merely 
a  compact  or  bargain  to  be  carried  out  by  the  executive  'and 
legislative  departments  of  the  General  Government,  but  a  living 
law,  operating  upon  and  binding  the  judicial  tribunals.  State  and 
Federal,  and  Uiese  tribunals  are  under  tne  same  obligation  to  notice 
and  give  it  effect,  as  they  are  to  notice  and  enforce  the  Constitu- 
tion, and  the  laws  of  Congress  made  in  pursuance  thereof. 

"  A  treaty  is  in  its  nature  a  compact  oetween  two  nations,  not 
a  legislative  act.  It  does  not  generally  effect  of  itself  the  object 
to  be  accomplished,  especially  so  far  as  its  object  is  inf rarterrrito- 
rial,  but  is  carried  into  execution  by  the  sovereign  powers  of 
the  respective  parties  to  the  instrument.  In  the  United  States  a 
different  principle  is  established.  Our  Constitution  declares  a 
treaty  to  oe  a  law  of  the  land.  It  is  consequently  to  be  regarded 
in  the  courts  of  justice  as  equivalent  to  an  act  oi  the  Legislature 
whenever  it  operates  of  itself,  without  the  aid  of  any  legislative 
provision."  {Foster  v.  NeUaoriy  2  Peters,  253,  per  Chief  Justice 
Marshall.) 

When  it  is  provided,  by  treaty,  that  certain  acts  shall  not  be 
done,  or  that  certain  limitations  or  restrictions  shall  not  be  disre- 
garded or  exceeded  by  the  contracting  parties,  the  compact  does 
not  need  to  be  supplemented  by  legislative  or  executive  action,  to 
authorize  the  courts  of  justice  to  decline  to  override  theSe  limita- 
tions, or  to  exceed  the  prescribed  restrictions,  for  the  palpable 
and  all-sufficient  reason,  that  to  do  so  would  be  not  only  to  violate 
the  public  faith,  but  to  transgress  the  ^'  supreme  law  of  the 
land." 

A  different  rule  seems  to  have  been  intimated  in  the  case  of 
Caldwell  (8  Blatchford,  C.  C.  Keport,  181),  but  the  real  decision 
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rendered  in  that,  as  in  the  subBeonent  ease  of  Lawrence  (13 
Blatchford,  C.  C.  Report,  295),  deciaed  by  the  same  judge,  was, 
that  extradition  proceedings,  had  pursuant  to  the  treaty  under 
consideration,  do  not  by  their  nature  secure  to  the  person  surren- 
dered immunity  from  prosecution  for  offenses  other  than  the  one 
upon  which  the  surrender  is  made,  and  the  intimation  in  Cald- 
well's case,  that  the  judiciary  may  leave  it  to  the  executive  depart- 
ment to  interfere  to  preserve  and  protect  the  goo<l  faith  of  the 
Government  in  a  case  like  this,  is  at  the  most  but  &dicPum,  The 
tenth  article  of  the  treaty  of  1842  is  as  follows: 

4.  The  Treaty  of  1842.  —  "  It  is  agreed  that  the  United  States 
and  Her  Britannic  Majesty  shall,  upon  mutual  requisitions  by 
them,  or  their  Ministers,  o&cers,  or  authorities,  respectively  made, 
deliver  up  to  justice  all  persons,  who,  being  charged  with  the 
crime  of  murder  or  assault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  shall  seek 
an  asylum,  or  shall  be  found  within  the  territories  of  the  other : 
Provided^  that  this  shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where  the  fugi- 
tive or  person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial,  if  the  crime  or  offense  had 
there  been  committed ;  and  the  respective  judges  and  other  mag- 
istrates of  the  two  Governments  shall  have  power,  jurisdiction, 
and  authority,  upon  complaint  made  under  oath,  to  issue  a  war- 
rant for  the  apprehension  of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  judges  or  other  magistrates, 
respectively,  to  the  end  that  the  eviaence  of  criminality  may  be 
heard  and  considered ;  and  if,  on  such  hearing,  the  evidence  be 
deemed  sufficient  to  sustain  the  charge,  it  shall  be  the  duty  of  the 
examining  judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority,  that  a  warrant  may  issue  for  the  surrender  of 
such  fugitive.'' 

It  will  be  seen  that  the  trial  and  punishment  of  the  surrendered 
fugitive  for  crimes  other  than  those  mentioned  in  the  treaty  is  not 
prohibited  in  terms,  and  that  fact  is  regarded  as  of  controlling 
importance  by  those  who  hold  to  the  view  that  Hawes  was  not 
entitled  to  the  immunitv  awarded  him  by  the  court  below.  But 
if  the  prohibition  can  be  fairly  implied  from  the  language  and 
general  scope  of  the  treaty,  considered  in  connection  with  the 
purposes  the  contracting  parties  had  in  view,  and  the  nature  of 
the  subject  about  which  tney  were  treating,  it  is  entitled  to  like 
respect,  and  will  be  as  sacredly  observed  as  though  it  was  ex- 
pressed in  clear  and  unambiguous  terms. 
20 
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Pablic  treaties  are  to  be  fairly  interpreted,  and  the  intention 
of  the  contracting  parties  to  be  ascertained  by  the  application  of 
the  same  rules  oi  construction  and  the  same  course  of  reasoning 
which  we  apply  to  the  interpretation  of  private  contracts. 

5.  Implication  of  the  Treaty. —  By  the  enumeration  of  seven 
well-defined  crimes  for  which  extradition  may  be  had,  the  parties 
plainly  excluded  the  idea  that  demand  might  be  made  as  matter 
of  right  for  the  surrender  of  a  fugitive  charged  with  an  offense 
not  named  in  the  enumeration,  no  matter  how  revolting  or  wicked 
it  may  be. 

By  providing  the  terms  and  conditions  upon  which  a  warrant 
for  the  arrest  of  the  alleged  fugitive  may  be  issued,  and  confining 
the  duty  of  making  the  surrender  to  cases  in  which  the  evidence 
of  criminality  is  sufficient,  according  to  the  laws  of  the  place 
where  such  fugitive  is  found,  to  justify  nis  commitment  for  trial,  the 
right  of  the  demanding  Government  to  decide  finally  as  to  the  pro- 
priety of  the  demand,  and  as  to  the  evidences  of  guilt,  is  as  plainly 
excluded  as  if  that  right  had  been  denied  by  express  language. 

It  would  scarcely  be  regarded  an  abuse  of  tbe  rules  of  construc- 
tion, from  these  manifest  restrictions,  unaided  by  extraneous  con- 
siderations, to  deduce  the  conclusion  that  it  was  not  contemplated 
by  the  contracting  parties  that  an  extradited  prisoner  should, 
under  any  circumstances,  be  compelled  to  defend  himself  against 
a  charge  other  than  the  one  upon  which  he  is  surrendered,  much 
less  against  one  for  which  his  extradition  could  not  be  demanded. 

The  consequences  to  which  the  opposite  view  may  lead,  though 
by  no  means  conclusive  against  it,  are  nevertheless  to  receive  due 
and  proper  weight. 

It  would  present  a  remarkable  state  of  the  case  to  have  one  Gov- 
ernment saymg  in  substance  to  the  other :  "  You  cannot  demand  the 
surrender  of  a  person  charged  with  embezzlement.  My  judges  or 
other  magistrates  have  no  right  or  authority,  upon  such  a  demand, 
either  to  apprehend  the  person  so  accused,  or  to  inquire  into  the 
evidences  oi  his  criminality ;  and  if  they  should  assume  to  do  so, 
and  should  find  the  evidence  sufiicient  to  sustain  the  charge,  the 
proper  executive  authority  could  not  lawfully  issue  the  warrant 
for  his  surrender.  But  you  may  obviate  this  defect  in  the  treaty 
by  resting  your  demand  upon  the  charge  of  forgery,  and  if  you 
can  make  out  2^  prima  facie  case  against  the  fugitive,  you  may 
take  him  into  custody,  and  then,  without  a  breacn  of  feith,  and 
without  violating  either  the  letter  or  spirit  of  our  treaty,  compel 
him  to  go  to  trial  upon  the  indictment  for  the  non-extraditable 
offense  of  embezzlement." 

And  if  this  indirect  mode  of  securing  the  surrender  of  persons 
guilty  of  other  than  extraditable  offenses  mav  be  resorted  to,  or 
if  the  demand,  when  made  in  the  utmost  good  faith,  to  secure  the 
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custody  of  a  criminal  within  the  provisions  of  the  treaty,  can  be 
made  available  to  bring  him  to  justice  for  an  offense  for  which  he 
would  not  have  been  surrendered,  then  we  do  not  very  well  see 
how  either  Government  could  complain  if  a  lawfully  extradited 
fugitive  should  be  tried  and  convicted  of  a  political  offense. 
Prosecutions  for  the  crime  of  treason  are  no  more  provided  against 
by  the  treaty  than  prosecutions  for  the  crime  oi  embezzlement, 
or  the  offense  of  bribing  a  public  officer. 

Mr.  Fish,  in  his  letter  of  May22,  1876,  to  Mr.  Hoffman,  in 
reference  to  the  extradition  of  Winslow,  attempts  to  meet  this 
difficulty  by  saying  that  '^neither  the  extradition  clause  in  the 
treaty  of  1794,  nor  in  that  of  1842,  contains  any  reference  to  im- 
munity for  political  offenses,  or  to  the  protection  of  asylum  for 
religious  refugees.  The  public  sentiment  of  both  countries  made 
it  unnecessar}'.  Between  the  United  States  and  Great  Britain  it 
was  not  supposed  on  either  side  that  guaranties  were  required  of 
each  other  against  a  thing  inherently  impossible,  any  more  than 
by  the  laws  of  Solon  was  a  punishment  deemed  necessary  against 
the  crime  of  parricide,  which  was  beyond  the  possibility  of  con- 
templation.^' 

But  President  Tyler,  under  whose  administration  the  treaty  of 
1842  was  concluded,  evidently  thought  that  the  guaranties  oi  im- 
munity to  political  refugees  were  to  be  implied  from  the  treaty 
itself,  and  not  left  to  rest  alone  on  the  public  sentiment  of  the 
two  countries.  In  communicating  the  draft  of  the  treaty  to  the 
Senate  for  its  ratification,  speaking  of  the  subject  of  extradition, 
he  said : 

"  The  article  on  the  subject,  in  the  proposed  treaty,  is  carefully 
confined  to  such  offenses  as  all  mankind  agree  to  regard  as  hein- 
ous and  destructive  of  the  security  of  life  and  property.  In  this 
careful  and  specific  enumeration  of  crimes,  the  object  has  been  to 
exclude  all  political  offenses,  or  criminal  charges  arising  from  wars 
or  intestine  commotions.  Treason,  misprision  of  treason,  libels, 
desertion  from  military  service,  and  other  offenses  of  similar  char- 
acter, are  excluded." 

This  interpretation  was  cotemporaneous  with  the  treaty  itself, 
and  deserves  the  higher  consideration,  from  the  fact  that  it  was 
contained  in  a  paper  prepared  by  the  then  Secretary  of  State,  Mr. 
Webster,  who  represented  the  Government  of  the  United  States 
in  the  negotiations  from  which  it  resulted. 

It  seems,  also,  that  the  extradition  article  of  the  treaty  was 
understood  in  the  same  way  by  the  British  Parliament  in  1843. 
The  act  of  Parliament  of  that  year,  passed  for  the  purpose  of  carry- 
ing it  into  effect,  directed  that  such  persons  as  should  thereafter  be 
extradited  to  the  United  States  shonld  be  delivered  "  to  such  per- 
son or  persons  as  shall  be  authorized,  in  the  name  of  the  United 
States,  to  receive  the  person  so  committed,  and  to  convey  him  to 
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the  United  States,  to  be  tried  for  the  crime  of  which  such  person 
shall  be  so  accused." 

The  precise  purpose  for  which  the  fugitive  is  to  be  surrendered 
is  set  out  in  exact  and  apt  knguage,  and  the  act  negatives,  by 
necessary  implication,  the  right  nere  claimed,  that  the  person  sur- 
rendered may  be  tried  for  an  offense  different  from  that  for  which 
he  was  extradited,  and  one  for  which  his  surrender  could  not  have 
been  demanded. 

The  American  Executive  in  18:12,  and  the  British  Parliament 
in  1843,  seem  to  have  been  impressed  with  the  conviction  tliat  the 
treaty  secured  to  persons  surrendered  under  its  provisions  an  im- 
munity from  trial  for  political  offenses  far  more  stable  and  effec- 
tual than  the  public  sentiment  of  the  two  countries.  Experience 
had  taught  then  that  in  time  of  intestine  strife  and  civil  commo- 
tions, the  most  enlightened  public  sentiment  may  become  warped 
and  perverted,  just  as  it  has  taught  that  man  is  sometimes  capable 
of  committing  the  unnatural  crime  of  parricide,  although  such  a 
crime  seemed  impossible  to  the  great  Athenian  law-giver. 

And  this  view  was  adhered  to  by  Congress  in  1848,  when  the 
general  laws  providing  for  the  surrender  of  persons  charged  with 
crime  to  the  various  Governments  with  which  we  had  treaty  stip- 
ulations ,on  that  subject,  were  passed.  After  setting  out  tne  nec- 
essary preliminary  steps,  it  was  provided  by  the  3d  section  of 
that  act,  "  That  it  shall  be  lawiul  for  the  Secretary  of  State, 
under  his  hand  and  seal  of  oflSce,  to  order  the  person  so  committed 
to  be  delivered  to  such  person  or  persons  as  shall  be  authorized, 
in  the  name  and  on  behalf  of  such  foreign  Grovemment,  to  be  tried 
for  the  crime  of  which  such  person  shall  be  so  accused." 

This,  like  the  act  of  Parliament,  declares  the  purpose  of  the 
surrender  to  be  that  the  alleged  offender  may  "  be  tried  for  the 
crime  of  which  ev^h  person  sKaU  he  so  accusea,^^ 

The  maxim,  expressio  unius  est  exclusio  aUerius^  may  with 
propriety  be  applied  to  each  of  these  acts,  and  read  in  the  light  of 
that  maxim,  they  are  persuasive  at  least  of  the  construction  which, 
up  to  1848,  the  two  contracting  parties  had  placed  on  the  tenth 
article  of  the  treaty. 

The  act  of  Congress  is,  in  one  view,  more  important  than  the 
British  act  of  1843.  It  does  not  rest  alone  on  the  proper  inter- 
pretation of  a  particular  treaty,  and  may  be  regarded  as  a  legisla- 
tive declaration  of  the  American  idea  of  the  fundamental  or  under- 
lying principles  of  the  international  practice  of  extradition. 

6.  Extradition  only  by  Treaty  Stipulations.  —  The  ancient 
doctrine  that  a  sovereign  State  is  bound  by  the  law  of  nations  to 
deliver  up  persons  charged  with,  or  convicted  of  crimes  committed 
in  another  country,  upon  the  demand  of  the  State  whose  laws 
they  have  violated,  never  did  permanently  obtain  in  the  United 
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States.  It  was  supported  by  jurists  of  distinction,  like  Kent  and 
Story,  but  the  doctrine  has  long  prevailed  with  us  that  a  foreign 
Government  has  no  right  to  demand  the  surrender  of  a  violator 
of  its  laws  unless  we  are  under  obligations  to  make  the  surrender 
in  obedience  to  the  stipulations  of  an  existing  treaty.  (Lawrence's 
Wheaton's  on  International  Law,  page  233,  and  authorities  cited.) 

As  said  by  Mr.  Gushing,  in  the  matter  of  Hamilton,  a  fugitive 
from  the  justice  of  the  State  of  Indiana,  **  It  is  the  established 
rule  of  the  United  States  neither  to  grant  nor  to  ask  for  extradi- 
tion of  criminals  as  between  us  an^  any  foreign  Government, 
unless  in  cases  for  which  stipulation  is  made  by  express  conven- 
tion." (Opinions  of  Attorney-Generals,  volume  6,  page  431.) 

From  tne  treatise  of  Mr.  Clarke  on  the  subject  of  extradition, 
we  feel  authorized  to  infer  that  this  is  the  English  theory,  but 
whether  it  is  or  not,  that  Government  certainly  would  not,  in  the 
absence  of  treaty  stipulations,  surrender  fugitives  to  a  Govern- 
ment which,  like  ours,  would  refuse  to  reciprocate  its  acts  of 
comity  in  that  respect. 

The  right  of  one  Government,  to  demand  and  receive  from 
another  the  custody  of  an  oflEender  who  has  sought  asylum  upon 
its  soil,  depends  upon  the  existence  of  treaty  stipulations  between 
them,  and  in  all  cases  is  derived  from,  and  is  measured  and  re- 
stricted by,  the  provisions,  express  and  implied,  of  the  treaty. 
The  fugitive  Hawes,  by  becoming  an  inhabitant  of  the  Dominion 
of  Canada,  placed  himself  under  the  protection  of  British  laws, 
and  we  could  demand  his  surrender  only  in  virtue  of  our  treaty 
with  that  Government,  and  we  held  him  in  custody  for  the  pur- 
poses contemplated  by  that  treaty,  and  for  no  other. 

7.  The  Snrrender  of  Hawes.  —  He  was  surrendered  to  the 
authorities  of  Kentucky,  to  be  tried  upon  three  several  indict- 
ments for  forgery.  The  Canadian  authorities  were  of  opinion 
that  the  evidences  of  his  criminality  were  sufficient  to  justify  his 
commitment  for  trial  on  said  three  charges.  One  of  the  charges 
the  Commonwealth  voluntarily  abandoned.  He  was  tried  upon 
the  remaining  two,  and  found  not  guilty  in  each  case  by  the  jury, 
and  now  stands  acquitted  of  the  crimes  for  which  he  was  extra- 
dited. 

It  is  true  he  was  in  court,  and  in  the  actual  custody  of  the 
officers  of  the  law  when  it  was  demanded  that  he  should  be  com- 
pelled to  plead  to  l^e  indictment  for  embezzlement.  But  the 
specific  purposes  for  which  the  protection  of  the  British  laws  had 
been  withdrawn  from  him  had  been  fully  accomplished,  and  he 
claimed  that,  in  view  of  thtft  fact,  the  period  of  his  extradition 
had  been  determined ;  that  his  further  detention  was  not  only 
unauthorized,  but  in  violation  of  the  stipulations  of  the  treaty 
under  which  he  was  surrendered,  and  that  the  Commonwealth 
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could  not  take  advantage  of  the  custody  in  which  he  was  then 
wrongfully  held,  to  try  and  punish  him  for  a  non-extraditable 
oflfense. 

8.  The  Doctrine  in  the  Gases  of  Caldwell  and  Lawrence.  — 

To  all  this,  it  was  answered  that  "  an  offender  against  the  justice 
of  his  country  can  acquire  no  rights  by  defrauding  that  justice ; " 
that  "  between  him  and  the  justice  he  has  offended,  no  rights 
accrue  to  the  offender  by  flight.  He  remains  at  all  times,  and 
everywhere,  liable  to  be  cdled  to  answer  to  the  law  for  his  vio- 
lations thereof,  provided  he  comes  within  the  reach  of  its  arm." 
Such  is  the  doctrine  of  the  cases  of  Caldwell  and  Lawrence  (8th 
and  13th  Blatchford's  Eeports),  and  of  the  case  of  Lagrave  (59th 
New  York).  And  if  the  cases  of  Caldwell  and  Lawrence  could 
be  freed  from  the  complications  arising  out  of  the  residence  of  the 
prisoners  within  the  territorial  limits  of  the  British  Crown,  and 
the  fact  that  we  received  them  from  the  autliorities  of  the  British 
Government  in  virtue  of,  and  pursuant  to,  treaty  stipulations,  it 
would  be  sound  doctrine  and  indisputable  law. 

But  did  Caldwell  or  Lawrence  come  within  the  reach  of  the 
arms  of  our  laws  ?  They  were  surrendered  -to  us  by  a  foreign  sov- 
ereign to  be  tried  for  specified  crimes,  and  were  forcibly  brought 
for  the  purposes  of  those  trials  within  the  jurisdiction  of  our 
courts,  and  the  point  in  issue  was  not  whether  the  prisoners  had 
secured  immunity  by  flight,  but  whether  the  court  could  proceed 
to  try  them  without  disregardiug  the  good  faith  of  the  Govern- 
ment, and  violating  the  "  supreme  law  ? " 

The  legal  right  of  a  judicial  tribunal  to  exercise  jurisdiction  in 
a  given  case  must,  from  the  nature  of  things,  be  open  to  question 
at  some  stage  of  the  proceeding,  and  we  find  it  difficult  to  conceive 
of  a  person  charged  with  crime  being  so  situated  as  not  to  be  per- 
mitted to  challenge  the.  power  of  the  court  assuming  the  right  to 
try  and  punish  him. 

The  doctrine  of  the  cases  of  Caldwell  and  Lawrence  has  been 
sanctioned  by  several  prominent  British  officials  and  lawyers,  and 
has  seemingly  been  acted  upon  by  some  of  the  Canadian  courts, 
and  in  one  instance  (that  of  Heilbronn)  by  an  English  court.  We 
say  seemingly,  for  the  reason  that  in  Great  Britam  treaties  are  re- 

farded  as  international  compacts,  with  which  in  general  the  courts 
ave  no  concern.  They  are  to  be  carried  into  effect  by  the  Exec- 
utive, and  the  proceedings  in  the  courts  are  subject  to  executive 
control  to  the  extent  necessaiy  to  enable  it  to  prevent  a  breach  of 
treaty  stipulation  in  cases  of  this  kind.  Hence,  when  a  party 
charged  with  crime  claims  immunity  from  trial  on  account  of  the 
provisions  of  the  treaty  under  which  he  has  been  extradited,  he 
must  apply  to  the  Executive  to  interfere,  through  the  law  officers 
of  the  Crown,  to  stay  the  action  of  the  court ;  otherwise  it  will 
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not,  at  his  instance,  stop  to  inquire  as  to  the  form  of  his  arrest, 
nor  afi  to  the  means  by  which  he  was  taken  into  custody. 

Bat  a  different  rule  prevails  with  ns,  because  our  GoveiTiment 
is  differently  organized.  Neither  the  Federal  nor  State  Executive 
could  interfere  to  prevent  or  suspend  the  trial  of  Hawes.  Neither 
the  Commonwealth's  attorney  nor  the  coui*t  was  to  any  extent 
whatever  subject  to  the  direction  or  control  either  of  the  President 
of  the  United  States  or  the  Governor  of  this  Commonwealth. 

9.  The  Bight  under  a  Treaty,  —  But  the  treaty  under  which 
the  alleged  immunity  was  asserted  being  part  of  the  supreme  law, 
the  court  had  the  power,  and  it  was  its  duty,  if  the  claim  was  well 
founded,  to  secure  to  him  its  full  benefit. 

The  question  we  have  under  consideration  has  not  been  passed 
on  by  the  Supreme  Court  of  the  United  States,  and  it  therefore 
so  far  remains  an  open  one  that  we  feel  free  to  decide  it  in  accord- 
ance with  the  results  of  our  own  investigations  and  reflections. 

Mr.  "William  Beach  Lawrence,  in  the  14th  volume  of  the  Al- 
bany Law  Journal,  at  page  96,  on  the  authority  of  numerous 
European  writers,  said : 

"  AH  the  right  which  a  power  asking  an  extradition  can  possibly 
derive  from  the  surrender  must  be  what  is  expressed  in  the  treaty, 
and  all  rules  of  interpretation  require  the  treaty  to  be  strictly  con- 
strued ;  and,  consequently,  when  the  treatv  prescribes  the  onenses 
for  which  extradition  can  be  made,  and  the  particular  testimony 
to  be  required,  the  suflSciency  of  which  must  be  certified  to  the 
executive  authority  of  the  extraditing  country,  the  State  receiving 
the  fugitive  has  no  jurisdiction  whatever  over  him,  except  for  the 
specified  crime  to  which  the  testimony  applies." 

This  is  the  philosophy  of  the  rule  prevailing  in  France.  The 
French  minister  of  justice,  in  his  circular  of  April  15,  1841,  said: 
'^  The  extradition  declares  the  offense  which  leads  to  it,  and  this 
offense  alone  ought  to  be  inquired  into." 

The  rule,  as  stated  by  the  German  author  Heffter,  is,  that "  The 
individual  whose  extradition  has  been  granted  cannot  be  prosecuted 
nor  tried  for  any  crime  except  that  for  which  the  extradition  has 
been  obtained.  To  act  in  any  other  way,  and  to  cause  him  to  be 
tried  for  other  crimes  or  misdemeanors,  would  be  to  violate  the 
mutual  principle  of  asylum,  and  the  silent  clause  contained  by  im- 
plication in  every  extradition." 

And  when  President  Tyler  expressed  the  opinion  that  the  treaty 
of  1842  could  not  be  used  to  secure  the  trial  and  punishment  of 
persons  charged  with  treason,  libels,  desertion  from  military  ser- 
vice, and  other  like  offenses,  and  when  the  British  Parliament 
and  the  American  Congress  assumed  to  provide  that  the  person 
extradited  by  their  respective  Governments  should  be  surrendered 
^^iohe  tried  for  the  crime  of  which  suchj>er$on  eliall  be  so  accused  J^ 
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this  dominant  principle  of  modem  extradition  was  both  recognized 
and  acted  upon. 

This  construction  of  the  tenth  article  of  the  treaty  is  consistent 
with  its  language  and  provisions,  and  is  not  only  in  harmony  with 
the  opinions  and  modern  practice  of  the  most  enlightened  nations 
of  Europe,  and  just  and  proper  in  its  application,  but  necessary 
to  render  it  absolutely  certain  that  the  treaty  cannot  be  converted 
into  an  instrument  by  which  to  obtain  the  custody  and  secure  the 
punishment  of  political  offenders. 

10.  Application  to  the  Case  of  Hawes.  —  Hawes  placed  him- 
self  under  the  guardianship  of  the  British  laws,  by  becoming  an 
inhabitant  of  Canada.  We  took  him  from  the  protection  of  those 
laws  under  a  special  agreement,  and  for  certain  named  and  desig- 
nated purposes.  To  continue  him  in  custody  after  the  accom- 
plishment of  those  purposes,  and  with  the  object  of  extending  the 
criminal  jurisdiction  oi  our  courts  beyond  the  terms  of  the  special 
agreement,  would  be  a  plain  violation  of  the  faith  of  the  trans- 
action, and  a  manifest  disregard  of  the  conditions  of  the  extradition. 

He  is  not  entitled  to  personal  immunity  in  consequence  of  bis 
flight.  We  may  yet  try  him  under  each  and  all  of  the  indict- 
ments for  embezzlement,  and  for  uttering  forced  paper,  if  he 
comes  voluntarily  within  the  jurisdiction  ot  our  laws,  or  if  we  can 
reach  him  through  the  extradition  clause  of  the  Federal  Consti- 
tution, or  through  the  comity  of  a  foreign  Government. 

But  we  had  no  right  to  add  to,  or  enlarge  the  conditions  and 
lawful  consequences  of  his  extradition,  nor  to  extend  our  special 
and  limited  right  to  hold  him  in  custody  to  answer  the  three 
charges  of  forgery,  for  the  purpose  of  trying  him  for  offenses 
other  than  those  for  which  he  was  extradited. 

IK  The  Conclusion.  —  We  conclude  that  the  court  below 
correctly  refused  to  try  Hawes  for  any  of  the  offenses  for  which 
he  stood  indicted,  except  for  the  three  charges  of  tbrgery  men- 
tioned in  the  warrant  of  extradition,  and  that  it  properly  dis- 
charged him  from  custody. 

The  order  appealed  from  is  approved  and  afiirmed. 

The  above,  with  the  exception  of  the  side  headings  which  have 
been  added  as  a  convenience  to  the  reader,  is  in  the  exact  lau- 
guage  used  by  the  Kentucky  Court  of  Appeals.  The  legal  propo- 
sitions established  by  the  case  are  these : 

1.  That  the  tenth  article  of  the  treaty  of  1842  between  the 
United  States  and  Great  Britain  contains  an  implied  exemption 
of  a  party,  demanded  and  surrendered  under  its  provisions,  from 
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trial  or  punishment  for  any  offense,  committed  prior  to  his  extra- 
dition, other  than  the  one  for  which  he  was  so  demanded  and  sur- 
rendered, until  he  shall  have  had  an  opportunity  of  returning  to 
the  country  from  which  he  was  thus  removed. 

3.  That,  the  extradition  treaties  of  the  United  States  being  a 
part  of  "  the  supreme  law  of  the  land,"  a  party  extradited  under 
any  one  of  these  treaties,  and  subsequently  arraigned  before  a 
court,  is  entitled  to  appeal  to  the  treaty  as  a  law  in  making  his 
defense,  and  that  the  court  is  bound  to  secure  to  him  all  the  rights 
secured  to  him  by  the  treaty  under  which  he  was  extradited, 
whether  these  rights  are  thus  secured  in  express  terms,  or  by 
reasonable  implication  from  such  terms. 

These  propositions  are  in  direct  antagonism  to  the  ruling  of 
Judge  Benedict  in  the  cases  of  CaldweU  and  Lawrence^  and  that 
of  the  New  York  Court  of  Appeals  in  the  case  of  Lagrame. 
21 
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CHAPTER  Xn. 

THB  CASB  OF  WATTS. 

The  case  of  The  United  States  v.  WaUa,  14  Fed.  Eep.  1»0, 
was,  in  1882,  considered  and  decided  by  the  District  Court  of  the 
United  States  for  the  District  of  California.  Judge  Hoffman  de- 
livered the  following  opinion : 

1.  The  Plea  and  Demurrer,  —  The  prisoner,  having  been 
arraigned  on  three  indictments  found  against  him  in  this  court, 
interposed  a  plea  to  the  jurisdiction  of  the  court  to  the  effect  that 
he  had  been  extradited  by  Great  Britain  at  the  reqnest  of  the 
United  States ;  that  the  offenses  charged  in  the  requisition,  and 
on  which  he  has  been  surrendered,  are  other  and  different  offenses 
from  those  alleged  in  the  indictment  to  which  he  is  now  called  on 
to  plead ;  and  that  the  said  last  mentioned  offenses  are  not  men- 
tioned or  enumerated  in  the  treaty  between  the  United  States 
and  Great  Britain ;  wherefore  he  says  that  he  cannot  and  ought 
not  to  be  put  on  his  trial  for  such  offenses,  or  restrained  of  his 
liberty,  except  to  answer  to  the  offenses  for  which  he  was  extra- 
dited. The  validity  of  the  claim  set  up  on  the  part  of  the  pris- 
oner depends  on  the  solution  of  two  questions  :  First.  What  is 
the  true  construction  of  the  tenth  article  of  the  treaty  of  1842 
between  the  United  States  and  Great  Britain  ?  Second.  How  far 
are  tlie  judicial  tribunals  of  the  United  States  and  of  the  States 
required  to  take  cognizance  of,  and  in  proper  cases  give  effect  to, 
treaty  stipulations  between  our  own  and  foreign  Governments  ? 

2,  Two  Preliminary  Propositions.  —  At  the  outset  of  this 
discussion  two  propositions  may  be  laid  down  as  incontrovertible : 

First.  Whatever  speculative  views  may  have  been  taken  by 
jurists  of  America  as  to  the  duty  of  sovereign  States,  on  grounds 
of  comity  or  by  the  laws  of  nations,  to  deliver  up  fugitives  on  the 
demand  of  foreign  States  whose  laws  they  are  cnarged  with  hav- 
ing violated,  in  tlie  United  States  it  has  long  been  the  established 
rule  "  neither  to  grant  nor  to  ask  for  extradition  of  criminals,  as 
between  us  and  any  foreign  Government,  unless  in  cases  for  which 
stipulations  have  been  made  by  express  convention."  (6  Op. 
Attv.  Gen.  431 ;  Carn.  v.  Hawes^  13  Ky.  697 ;  Holmes^  CdsSj 
14  Pet.  593 ;  Law.  Wheat.  Intemat.  Law,  233.) 

Second.  "  A  treaty  is  in  its  nature  a  compact  between  two  na- 
tions, not  a  legislative  act.    It  does  not  generally  effect  of  itself 
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the  object  to  be  accomplished,  except  so  far  as  its  object  is  infra- 
territorial,  but  is  carried  into  execution  bj  the  sovereign  powers 
of  the  respective  parties  to  the  instrument.  In  the  LFnited  States 
a  different  principle  is  established.  Our  Constitution  declares  a 
treaty  to  be  the  law  of  the  land.  It  is  consequently  to  be  re- 
garded in  the  courts  of  justice  as  equivalent  to  an  act  of  the  Leg- 
islature whenever  it  operates  of  itself  without  the  aid  of  any  leg- 
islative provision."  {Foster  v.  Neilson^  2  Pet.  253,  per  Chief 
Justice  Marshall.)  "  When,  therefore,  it  is  provided  by  treaty 
that  certain  acts  shall  be  done,  or  that  certain  limitations  and  re- 
strictions shall  not  be  disregarded  or  exceeded  by  the  contracting 
parties,  the  compact  does  not  need  to  be  supplemented  by  legis- 
lative or  executive  action,  to  authorize  the  courts  of  justice  to 
decline  to  override  those  limitations,  or  to  exceed  the  prescribed 
restrictions,  for  the  palpable  and  all  sufficient  reason  that  to  do  so 
would  be,  not  only  to  violate  the  public  faith,  but  to  transgress 
the  *  supreme  law  of  the  land.' "    {Com.  v.  HaweSj  13  Ky.  702.) 

It  results  as  a  necessary  consequence  of  the  duty  imposed  on  the 
courts  to  respect  and  obey  the  stipulations  of  a  treaty  as  the  su- 
preme law  of  the  land,  that  they  are  also  charged  with  the  duty 
of  determining  its  meaning  and  effect,  and  this  duty  they  must  con- 
scientiously and  firmly  perform,  even  though  the  construction 
they  feel  compelled  to  give  to  it  should  differ  from  that  given  to 
it  by  the  political  branch  of  the  Government. 

3.  The  WInslow  Correspondence. —  In  the  long  and  very  able 
correspondence  between  Mr.  Fish  and  Lord  Derby,  with  reference 
to  the  extradition  of  Winslow,  the  position  apparently  assumed 
by  the  latter  at  the  outset,  to  the  effect  that  the  British  Govern- 
ment might,  by  act  of  Parliament,  modify  and  introduce  new 
conditions  into  an  existing  treaty  with  the  United  States,  without 
the  assent  of  the  latter,  seems  to  have  been  virtually  abandoned. 
The  ground  finally  taken  by  Lord  Derby  was  that — 

"  The  act  of  Parliament  in  question  (that  of  1870)  imposed  no 
condition  new  in  substance  upon  the  treaty  of  1842,  inasmuch  as 
the  true  meaning  of  that  treaty  is  that  a  pereon  accused  of  a  speci- 
fied crime  or  specified  crimes  shall  be  delivered  up  to  be  tried  for 
the  crime  or  crimes  of  which  he  is  accused,  and  an  agreement 
between  the  two  powers  that  the  right  of  asylum  equally  valued 
by  both  shall  be  withdrawn  only  in  respect  of  certain  specified 
offenses,  implies  as  plainly  as  if  it  were  expressed  in  distinct 
words  that  in  respect  of  the  offense  or  offenses  laid  to  his  charge, 
and  such  offense  or  offenses  only,  is  the  ri^ht  of  asylum  with- 
drawn ;  and  that  as  a  consequence,  independently  of  the  act  of 
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1S70,  it  is  the  duty  of  each  Government  to  see  that  the  treaty  ob- 
ligations  in  that  respect  are  recognized  and  observed  by  the  re- 
ceiving power."     (Lord  Derby  to  Col.  Hoffman,  June  30,  1876.) 

Mr.  Fish,  on  the  other  hand,  contended  that  the  receiving 
power  has  the  right,  if  so  inclined,  after  having  tried  the  extra- 
dited person  on  the  charge  on  which  he  has  been  surrendered 
with  a  bona  fid's  intent  and  effort  to  convict  him  on  that  one 
charge,  to  try  him  for  any  other  offense  of  which  he  may  have 
been  guilty.  (Mr.  Fish  to  Mr.  Hoffman,  May  22,  1876 ;  Mes- 
sage &  Doc.  Dep.  State,  1876-77.) 

With  this  important  and  irreconcilable  divergence  of  opinion 
between  these  eminent  statesmen  the  correspondence  terminated, 
and  the  United  States  for  a  time  declined  to  make  or  entertain 
any  demand  for  the  surrender  of  fugitives  under  the  treaty. 
That  it  has  since  gone  into  operation  is  evident ;  but  upon  what 
adjustment,  if  any,  of  the  coatroverted  question  the  court  is  not 
informed.  But  it  is  understood  that  the  assertion  by  the  district 
attorney  of  the  right  and  of  his  pui-pose  to  try  the  prisoner  for 
offenses  other  than  those  for  which  he  was  surrenderea,  and  which 
are  not  extradition  crimes,  is  not  made  under  express  instructions 
from  the  Government.  The  court,  however,  must  regard  him  as 
its  representative,  and  as  acting  under  its  authority,  and  must  de- 
termine the  question  submittea  to  it  as  if  his  action  were  taken 
by  its  express  direction. 

There  is  no  reason  to  suppose  that  when  the  treaty  was  neffo- 
tiated  Lord  Ashburton  or  Mr.  Webster  intended  that  the  rights 
it  conferred,  or  the  obligations  it  imposed,  should  be  other  than 
those  usually  considered  to  result  from  similar  agreements  for  the 
extradition  of  fugitives  from  justice.  The  opinions,  therefore, 
of  jurisconsults  and  writers  oi  eminence  on  international  law 
may  profitably  be  considered,  to  ascertain  what,  in  their  judg- 
ment, are  the  rights  and  duties  of  the  receiving  power  to  whom 
a  fugitive  has  been  surrendered  for  trial  for  a  specified  offense. 

4.  Opinions  of  Jurisconsults.  —  Tn  the  memorable  debate  in 
the  House  of  Lords  on  Earl  Granville's  motion  for  further  cor- 
respondence respecting  extradition,  the  Lord  Chancellor,  in  an 
elaborate  defense  of  the  position  assumed  by  Lord  Derby,  re- 

{)roduces  the  opinions  of  the  great  jurists  of  the  continent  whom 
le  had  consulted.  He  cites  Foelix,  Klnit  and  Heffter,  and  a  case 
mentioned  in  Dalloz's  Jurisprudence.  It  is  imnecessary  to  en- 
cumber this  opinion  by  inserting  at  length  the  various  citations 
from  those  authorities  contained  in  the  speech  of  his  Lordship. 
It  will  be  suflScient  to  state  one  of  the  general  nries  laid  down  by 
Foelix :  '*  The  person  who  is  surrendered  cannot  be  prosecuted  or 
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condemned  except  for  the  crime  in  respect  to  which  his  extradi- 
tion has  been  obtained."  The  otlier  authorities  are  equally  ex- 
plicit. Indeed,  there  seems,  so  far  as  I  can  discover,  a  conjinon 
C07isensu8  of  jurists  on  the  subject.  (See  10  Auier.  Law  Rev. 
618,  and  authorities  cited^ 

In  the  circular  of  the  French  Minister  of  Justice  of  1841,  the 
theory  of  the  French  law  on  the  point  under  consideration  is  laid 
down  with  great  fulness :  "  The  order  of  extradition,"  he  says, 
^^  states  the  act  upon  which  it  is  founded,  and  that  act  alone  should 
be  investigated ;  whence  it  follows  that  if  during  the  trial  of  the 
crime  for  which  extradition  has  been  granted,  proofs  are  discov- 
ered of  another  crime,  a  new  demand  in  extradition  must  be 
made."  He  goes  further  and  holds  that  even  if  the  surrender 
be  made  for  a  crime  and  also  for  a  misdemeanor,  the  accused  can 
only  be  put  upon  his  trial  for  the  former.  After  observing  that 
"  extradition  should  never  be  claimed  or  granted  for  trifling  of- 
fenses, he  adds  :  ''  11  faut  une  raison  puissante  pour  faire  recher- 
cher  sur  la  terre  etrang^re  I'homme  qui  s'est  puni  par  I'eloigne- 
ment  volontaire  de  sa  patrie." 

"  Extradition  can  only  be  admitted  with  regard  to  a  person  ac- 
cused of  an  act  punishable  with  severe  and  degrading  punishment 
{peine  afflictive  ou  infamanie) ;  that  is  to  say,  of  a  crime  other 
than  a  political  crime,  and  not  of  a  misdemeanor  (delit).  It  fol- 
lows that  if  extradition  has  been  obtained  of  a  person  accused  at 
once  of  a  crime  and  a  misdemeanor,  he  ought  not  to  be  put  on 
his  trial  for  the  misdemeanor."  (Cited  in  Clarke,  Extrad.  c.  11, 
p.  161.)  This  rule  would  a  fortiori  apply  when  it  is  proposed 
to  try  the  person  extradited  for  an  offense  for  which  his  surrender 
could  not  nave  been  asked  and  would  not  have  been  granted. 

It  is  manifest  from  the  foregoing  that  the  position  taken  by 
Lord  Derby  finds  abundant  support  in  the  opinions  of  continental 
jurists,  and  in  the  practical  interpretation  given  by  France  to  the 
rights  acquired  by  the  extradition  of  a  criminal. 

5.  The  Treaty  of  1842.  —  I  now  come  to  the  treaty  itself. 
It  enumerates  seven  crimes  for  which  the  surrender  of  the  fugi- 
tive may  be  demanded.  It  will  not  be  disputed  that  this  enumera- 
tion is  exclusive,  and  that  the  fugitive  can  be  demanded  for  the 
enumerated  crimes  and  for  none  others.  No  clearer  case  ior  the 
application  of  the  familiar  rule  expresaio  univ^  est  exclusio  alteriua 
can  easily  be  imagined.  But  if  any  doubt  be  felt  on  the  point  it 
will  be  dissipated  by  adverting  to  the  language  of  President  Tyler 
in  his  message  communicating  the  treaty  to  Congress : 

^*  The  article  on  the  subject  in  the  proposed  treaty  is  carefully 
confined  to  such  offenses  as  all  mankind  agree  to  regard  as  hein- 
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oiis  and  destructive  of  the  security  of  life  and  property.  In  this 
careful  and  specific  enumeration  of  crimes,  the  object  has  been  to 
exchide  all  political  offenses  and  criminal  charges  arising  from 
wars  or  intestine  commotions.  Treason,  misprision  of  treason, 
libels,  desertions  from  military  service  and  other  offenses  of  a 
similar  character  are  excluded." 

It  is  true  that  the  treaty  does  not  in  terms  prohibit  the  trial  of 
the  surrendered  fugitive  for  crimes  other  than  those  mentioned 
in  the  treaty. 

"  But  [as  is  well  said  by  the  Supreme  Court  of  Kentucky  in 
Com,  V.  H€me8\  if  the  prohibition  can  be  fairly  implied  from 
the  language  and  general  scope  of  the  treaty,  considered  in  con- 
nection with  the  purposes  the  contracting  parties  had  in  view, 
and  the  nature  of  the  subject  about  which  they  were  treating,  it 
is  entitled  to  like  respect  and  will  be  as  sacredly  observed  as 
though  it  were  expressed  in  dear  and  unambiguous  terms."  (13 
Ky.  m) 

To  what  end  is  this  careful  and  exclusive  enumeration  of  of- 
fenses, if,  after  surrender  for  any  one  of  them,  the  pereon  may 
be  tried  for  other  offenses  not  included  in  the  enumeration  ?  K  nd 
what,  on  such  a  construction,  becomes  of  the  guaranty  and  safe- 
guard relied  on  by  President  Tyler  ?  Can  it  be  supposed  that 
the  eminent  persons  by  whom  the  treaty  was  negotiated  in  effect 
said  to  each  other : 

"  You  shall  not  demand  nor  will  we  surrender  a  fugitive  except 
for  the  enumerated  offenses;  but  if  you  can  make  out  a  prima 
facie  case  against  him  for  an  extradition  crime,  you  may,  after 
trying  him  for  that  crime  and  after  an  acquittal,  which  may  show 
that  he  never  should  have  been  demanded  or  surrendered,  try 
him  for  any  other  offense  he  may  have  committed? " 

Nor  is  it  easy  to  see  how  the  surrendered  person  is  protected 
from  trial  for  a  political  offense,  if  this  construction  of  tne  treaty 
be  admitted.  If  he  can  be  tried  without  violating  the  letter  or 
spirit  of  the.  treaty  for  any  non-enumerated  offense,  why  not  for 
a  political  offense  ?  It  has  been  said  that  public  sentiment  in 
Great  Britain  and  the  United  States  would  render  such  a  proceed- 
ing impossible.  But  President  Tyler  rested  the  guaranties  of 
immunity  to  political  refugees  on  something  more  stable  and  rc^ 
liable  than  the  prevailing  public  sentiment  of  either  country.  He 
evidently  thought  that  they  were  to  be  implied  from  the  treaty 
itself. 
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It  has  been  "orged  that  the  right  of  asylum  for  political  offend- 
ers is  so  universally  recognized  as  sacred  and  inviolable  that  an 
infringement  of  it  was,  like  a  parricide  at  Athens,  not  to  be 
treated  as  possible.  But  jnrists  of  the  same  country  are  not 
always  agreed  as  to  what  constitutes  a  political  offense.  Wor  on 
a  question  so  often  difficult  and  delicate  can  it  be  expected  that 
two  Governments  will  always  be  of  one  mind.  If,  then,  the  right 
of  the  receiving  power  to  try  tlie  surrendered  person  for  any  of- 
fense of  which  he  may  have  been  guilty  (havmg  first  tried  him 
honajide  for  the  extradition  offense^  be  admitted,  it  might  well 
happen  that  the  receiving  power  mignt  in  periect  good  faith  hold 
the  prisoner  to  answer  for  an  offense  which  the  surrendering 
power  would  consider  strictly  political  in  its  character.  But  the 
treaty  is  explicit  that  the  suri'endering  power  is  the  sole  and  final 
judge,  not  only  of  the  adequacy  of  the  proofs  submitted  on  a  de- 
mand for  a  surrender,  but  of  the  question  whether  the  facts  proved 
constitute  an  extradition  offense  under  its  laws,  and  especially 
whether  under  those  laws  the  offense  is  political  in  its  character. 
On  the  construction  contended  for  this  right  would  practically  be 
denied,  and  the  immunity  of  political  offenders  so  jealously 
maintained  and  carefully  guarded  by  both  the  contracting  parties 
might  thus  effectually  be  destroyed. 

6.  Legislation  to  execute  the  Treaty.  —  The  legislation  of 
both  Great  Britain  and  the  United  States  appears  to  nave  given 
a  practical  construction  to  the  treaty  in  accordance  with  the  views 
I  am  attempting  to  maintain.  The  British  act  of  Parliament  of 
1843,  which  was  passed  to  carry  into  effect  the  treaty  of  the  pre- 
ceding year,  provides  (section  3)  that  "  upon  the  certificate  of  a 
justice  of  the  peace,"  etc.,  "  it  shall  be  lawful  for  one  of  Her  Ma- 
jesty's principal  secretaries  of  State,  *  *  *  by  warrant, 
under  his  hand  and  seal,  to  order  the  person  so  committed  to  be 
delivered  to  such  person  or  persons  as  shall  be  authorized,  in  the 
name  of  the  United  States,  to  receive  the  person  so  committed, 
and  to  convey  such  person  to  the  territories  of  the  United  States 
to  be  tried  for  tlve  cnme  of  which  %uchverBon  shall  he  so  aceusedy 
The  words  "  and  for  that  crime  alone,  or  "  for  none  other,"  are 
not,  it  is  true,  found  in  the  act,  but  the  motive  and  object  of  the 
surrender  are  so  explicitly  stated  that  the  statute,  on  every  prin- 
ciple of  fair  and  rational  interpretation,  should  be  construed  as  if 
those  or  equivalent  words  had  been  inserted.  The  language  of 
our  own  act  of  Congress  of  1848  is  identical  with  that  of  the 
British  act.  Tt  directs  the  person  so  committed  to  bo  delivered, 
etc.,  "  to  he  tried  for  the  cnme  of  which  such  person  shaU  he  so 
accused. ^^ 

The  same  language  is  used  in  the  warrant  under  which  the  fu- 
gitive is  surrenderea.    But  if,  by  a  fair  construction  of  the  treaty, 
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the  extradited  person,  after  being  tried  for  the  offense  of  which 
he  has  been  "  so  accused,"  maybe  tried  for  any  other  offense, 
neither  the  law  nor  the  warrant  express  the  whole  object  of  the 
surrender.  Will  it  be  contended  that  any  Secretary  of  State  would 
venture,  under  the  act,  to  issue  a  warrant  directing  the  surrender 
of  the  fugitive  to  be  tried  for  the  offense  of  which  he  has  been  ac- 
cused, and,  after  such  trial,  to  be  tried  for  any  other  offense  which 
may  be  charged  against  him  ?  To  put  this  question  is  to  answer 
it. 

?•  Judicial  Authorities.  —  I  will  now  briefly  advert  to  the 
authorities.  The  first  to  which  I  sliall  refer  is  the  case  of  Com,  v. 
Ha/wes,  already  frequently  cited  in  this  opinion,  and  the  able, 
conclusive  ludgment  in  which  I  have  fi-eely  availed  myself  of, 
without,  I  fear,  adding  much  to  its  force.  The  prisoner  had  been 
surrendered  by  the  auuiorities  of  the  Dominion  of  Canada  for  the 
crime  of  forgery.  On  this  charge  he  had  been  tried  and  acquitted. 
He  was  then  required  to  plead  to  an  indictment  for  embezzlement. 
The  court  refused  to  try  him  for  that  offense,  and  directed  his 
discharge.  The  ruling  of  the  court  was  unanimously  aflSrmed  on 
appeal  by  the  Court  of  Appeals  of  Kentucky.  It  will  be  noted 
that  this  decision  was  rendered  in  April,  1878,  long  subsequently 
to  the  correspondence  between  Mr.  Fish  and  Lord  Derby,  and 
with  full  knowledge  of  the  decisions  in  GaldwdPa  Case^  and  Law- 
renews  Case^  hereafter  to  be  noticed.  It  will  also  be  observed 
that  in  this  case  a  State  court  declined  jurisdiction  of  an  offense 
committed  within  the  territory  of  a  State.  The  court  holds :  (1) 
That  the  trial  of  extradited  criminals  for  crimes  other  than  those 
named  in  the  treaty  and  in  the  warram^t  of  extradition  is  not 
prohibited  in  terms  by  the  treaty  of  1842 ;  but  such  prohibition 
is  clearly  implied  from  the  language  and  general  scope  of  the 
treaty,  and  this  prohibition  should  be  as  sacredly  observed  as 
though  it  were  expressed  in  clear  and  unambiguous  language. 
(2)  The  right  of  one  Government  to  demand  and  receive  from 
another  the  custody  of  an  offender  who  has  sought  an  asylum 
upon  its  soil,  depends  upon  the  existence  of  treaty  stipulations 
between  them,  and  in  all  cases  is  derived  from^  ana  is  m^easured 
and  restricted  Jy,  the  provisions,  express  or  implied^  of  the 
treaty. 

The  same  conclusion  was  reached  by  the  Supreme  Court  of  New 
York  in  the  case  of  Adriance  v.  Zagrave.  1  Hun,  689.  The  court 
holds  that  — 

"  "When  the  defendant  was  extradited  it  was  for  the  purpose 
of  answering  the  crime  mentioned  in  the  proceedings  taken  against 
him,  and  for  no  other  purpose  whatsoever.  As  to  all  other  mat- 
ters, being  absolutely  beyond  the  reach  of  the  laws  of  this  State, 
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he  was  absolutely  entitled  to  his  freedom.  He  was  extradited  for 
a  single  special  purpose,  that  of  being  tried  for  the  crime  for  the 
commission  of  which  he  was  removed  from  the  protection  of  the 
laws  of  France.  Beyond  that,  he  was  entitled  to  the  protection 
of  those  laws  so  far  as  his  personal  liberty  would  have  been  se- 
cured by  them  in  case  no  removal  of  his  person  had  been  made. 
In  the  language  of  the  treaty,  he  was  delivered  "up  to  justice" 
because  he  was  accused  of  one  of  the  crimes  which  it  enumerated, 
and  it  was  implied  in  his  surrender  that  he  should  be  at  liberty  to 
return  again  to  France  when  the  purposes  of  justice  had  been  per- 
formed in  the  charge  made  agamst  him.  The  nature  of  the 
treaty,  as  well  as  good  faith  with  the  foreign  power  entering  into 
it,  will  permit  no  other  construction." 

The  prisoner  was  in  this  case  discharged  from  arrest  on  civil 
process.  This  judgment  was  reversed  by  the  Court  of  Appeals 
in  59  N.  Y.  110,  but  not  upon  any  claim  that  on  the  principles 
of  international  law  or  by  the  terms  of  the  treaty  a  prosecution 
for  an  oflEense  other  than  the  offense  for  which  surrender  has  been 
made  was  permissible.  On  the  contrary,  the  immunity  claimed 
is  pronounced  by  the  court  "  eminently  iust  in  principle."  The 
decision  turned  upon  the  supposed  inability  of  the  court  to  inter- 
fere. After  referring  to  the  British  act  of  1870,  the  court  ob- 
serves: , 

'^  Congress  doubtless  has  power  to  pass  an  act  similar  to  the 
English  act  referred  to,  as  the  whole  subject  is  confided  to  the 
Federal  Government.  It  has  exercised  this  power  by  passing  an 
act  to  protect  fugitive  criminals  from  lawless  violence."  (Id  St. 
at  Large,  337.)  "  That  these  provisions  ought  to  he  extended  to 
protection  from  other  prosecutions  or  detentions  1  do  not  dovbt ; 
out  tmtil  this  is  done  oy  the  law-mahing  power  hy  treaty  or  stair 
tUey  we  feel  constrained  to  hold  that  the  courts  cannot  interfere." 

The  question  whether  the  treaty  did  not  contain  by  necessary 
implication  a  prohibition  against  the  prosecution  of  the  offender 
for  any  other  crime  than  that  for  which  he  is  surrendered  docs 
not  seem  to  have  been  considered  by  the  court,  and  much  reliance 
is  placed  on  the  supposed  interpretation  of  the  treaty  by  the  law 
officers  of  the  Crown  in  Burley^s  Ga^e  —  a  case  so  frequently 
mentioned  in  the  correspondence  between  Mr.  Fish  and  Lord 
Derby.  The  decision  of  the  Court  of  Appeals  was  rendered  in 
1874,  long  prior  to  the  protracted  and  exhaustive  discussion  of 
the  whole  question  in  that  correspondence  and  the  debates  in  the 
House  of  lK>rd8.  It  may  be  added  that  two  judges,  one  of  whom 
was  Mr.  Justice  Folgeb,  the  present  Secretary  of  the  Treasury, 
diseeuted. 
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The  Case  of  Caldwell^  8  Blatchf.  131,  upon  the  authority  of 
which  the  subdequent  Case  of  La/wrence  was  decided  by  the  same 
judge,  appears  to  have  been  treated  by  him  as  a  question,  not  of 
jurisdiction,  but  of  privilege  from  arrest.  The  provisions  of  the 
treaty,  and  the  question  considered  by  the  Kentucky  court  as  to 
prohibitions  impliedly  contained  in  it,  do  not  appear  to  have  been 
considered,  nor  is  any  reference  made  to  the  rules  of  international 
law,  the  opinions  of  foreign  jurists,  or  the  practice  of  civilized 
nations.  The  opinion  seems  to  proceed  on  tne  erroneous  suppo- 
sition that  Great  Britain  had  definitelv  acquiesced  in  the  construc- 
tion contended  for ;  and  the  Case  of  tieUhronn^  so  fully  explained 
in  subsequent  discussions,  is  citea  as  a  precedent,  if  not  an  au- 
thority. The  decision,  it  may  be  added,  was  rendered  in  1871, 
five  years  before  the  Case  of  Winalow  arose.  With  the  greatest 
respect  for  the  eminent  judfge  who  decided  this  case,  I  am  com- 
pelled to  dissent  from  his  conclusions. 

The  suggestion  of  the  learned  Attorney-General,  in  his  opinion 
on  the  Case  of  Lavrrence^  that  it  was  intended  at  least  by  Mr. 
Webster,  by  whom  the  treaty  was  probably  drawn,  to  extend  the 
practice  with  which  he  was  familiar  in  cases  of  surrender  of  fugi- 
tives from  justice  between  the  States  to  cases  of  fugitives  escap- 
ing into  Canada,  admits  of  an  obvious  answer.  The  States  of 
this  Union  do  not  occupy  toward  each  other  the  relation  of  for- 
eign States,  in  the  sense  in  which  that  term  is  applied  to  Great 
Britain  or  France.  All  the  citizens  of  the  States  are  citizens  of 
the  United  States.  They  are  in  no  sense  aliens  to  each  other. 
The  distribution  of  powers  between  the  States  and  the  Federal 
Government  requires  that  ofifenses  against  State  laws  should  be 
prosecuted  within  the  jurisdiction,  the  laws  of  which  have  been 
violated,  but  no  right  of  asylum  is  gained  by  flight  into  another 
State.  If  the  oflFender  has  violated  the  laws  of  the  United  States, 
he  may  be  arrested  without  requisition  or  extradition  wherever 
found  within  the  limits  of  the  Union. 

The  act  of  Congress  passed  to  carry  into  effect  the  constitu- 
tional provision  for  surrender  of  fugitives  between  the  States, 
enacts  that  upon  the  demand  of  the  executive  authority  of  any 
State  or  Territory,  for  the  surrender  of  any  fugitive  from  justice, 
and  on  the  production  of  an  indictment  found,  or  an  aflidavit 
made  before  a  magistrate  of  any  State  or  Territory  charging  the 
person  demanded  ''^with  treason^  f^f^y  or  other  crime^  certified 
as  authentic  by  the  Governor  or  chief  magistrate  of  the  State  or 
Territory  from  whence  the  perspn  so  charged  has  fled,  it  shall  be 
the  duty  of  the  executive  authority  of  the  State  or  Territory  to 
which  such  person  has  fled  to  cause  him  to  be  arrested,"  etc.  Un- 
der this  statute  it  has  been  held  that  no  inquiry  into  the  probable 
guilt  of  the  fugitive  can  be  made.  The  only  inquiry  is  whether 
the  warrant  on  which  he  is  arrested  states  that  the  fugitive  has 
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been  demanded  by  the  executive  of  the  State  from  which  he  is 
alleged  to  have  flea,  and  that  a  copy  of  the  indictment,  or  an  afli- 
davit  charging  him  with  having  committed  "  treason,  felony,  or 
other  crime,"  certified  by  the  executive  demanding  him  as  authen- 
tic, has  been  presented.  Whatever  the  statutes  of  the  demanding 
State  make  indictable  is  a  crime  witliin  the  Constitution  and  law 
of  Congress  on  the  subject.  {In  the  Matter  of  Clarky  9  Wend. 
212.)  As  the  fugitive  may  be  demanded  for  any  crime,  and  as  the 
surrendering  State  has  no  power  to  inquire  into  his  probable  guilt, 
or  whether  the  crime  for  which  he  is  demanded  is  made  such  by 
its  own  laws,  it  follows  that  when  suirendered  he  may  be  tried 
for  any  crime  he  may  have  committed.  But  that  fact  lends  no 
countenance  whatever  to  a  similar  claim  on  the  part  of  the  re- 
ceiving power  under  an  extradition  ti*eaty  with  a  foreign  nation. 

8.  Power  of  Courts  to  Secure  the  Immunity. —  It  remains  to 
be  determined  whether  the  immunity  from  prosecution  for  crimes 
other  than  that  for  which  the  fugitive  has  been  surrendered  can 
be  enforced  by  the  court,  or  only  by  the  intervention  of  the  po- 
litical branch  of  the  Government.  This  point  has  already  been 
incidentally  considered.  If  I  am  right  in  supposing,  with  tlie 
Court  of  Appeals  of  Kentucky,  that  the  treaty,  by  necessary  im- 
plication, prohibits  the  trial  oi  the  offender  for  any  offense  but 
that  for  which  he  has  been  extradited,  the  question  is  answered. 
The  treaty  is  "  the  supreme  law  of  the  land,  and  as  binding  on 
the  courts  as  a  statutory  enactment.  If  it  contained  an  express 
prohibition  the  court  would,  beyond  doubt,  be  deprived  of  juris- 
diction. If  by  a  just  and  reasonable  interpretation  the  prohibi- 
tion must  be  implied,  the  same  result  follows. 

It  may  be  added  that,  assuming  that  the  receiving  power  has 
no  right  to  try  the  fugitive  except  for  the  offense  for  which  he  has 
been  surrendered,  the  immunity  so  guaranteed  is  a  right  of  the 

Erisoner,  and  can  be  far  more  surely  and  conveniently  asserted 
efore  the  courts  than  by  diplomatic  intervention.  The  wealthy 
and  influential  criminal  might  generally  be  able  to  secure  the  in- 
terposition of  the  suiTcndering  Government  for  his  protectic^i. 
But  the  poor  and  obscure  offender  might  have  no  means  of  draw- 
ing the  attention  of  that  Government  to  Jiis  case.  It  would  be 
inconvenient,  if  not  impossible,  for  the  ambassador  of  tlie  surren- 
dering power  to  keep  his  eye  on  every  case  of  an  extradited  fugi- 
tive with  a  view  of  interposing  in  case  he  should  be  put  to  trial 
for  any  other  crime  than  that  for  which  he  was  surrendered.  If 
the  protection  of  the  fugitive  be  left  solely  to  the  political  or 
executive  power,  the  attempt  to  do  so  would  be  attended  by  pecu- 
liar difficulties. 

In  cases  where  the  extradition  has  been  obtained  for  an  offense 
against  the  laws  of  the  United  States  the  President  could  easily 
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interfere,  by  directing  the  district  attorney  to  abandon  the  prose- 
cution. But  when  the  criminal  has  been  surrendered  for  an  of- 
fense a^inst  the  laws  of  a  State  (as  most  frequently  happens), 
neither  lie  nor  the  Governor  of  a  State  has  any  such  power.  The 
latter  may  pardon,  but  he  cannot  control  the  district  attorney  or 
the  court.  In  his  correspondence  with  Lord  Derby,  Mr.  Fish 
declared  his  inability  to  give  the  assurance  demanded  by  the  lat- 
ter. If,  therefore,  the  immunity  of  the  fugitive  cannot  be  en- 
forced by  the  courts,  it  can  in  tlie  United  States  be  effectively 
secured  only  by  an  amendment  to  the  treaty  or  by  an  act  of  Con- 
gress, as  suggested  by  the  Court  of  Appeals  of  ^evr  York  in  the 
case  hereto£>re  cited.  But  this,  for  tne  reasons  I  have  given,  I 
believe  to  be  unnecessary. 

The  only  question  presented  for  decision  in  the  present  case  is 
whether  a  surrendered  fugitive  may  be  tried  for  an  offense  other 
than  an  "  extradition  crime."  The  principles  attempted  to  be 
maintained,  and  the  authorities  cited,  prohibit  his  trial  for  anjr 
other  offense  than  that  for  which  he  has  been  surrendered.  This 
prohibition,  if  rigorously  applied,  might  often  defeat  justice. 

If,  for  example,  the  surrender  be  for  an  attempt  to  commit 
murder,  and  after  surrender  the  person  assaulted  should  die,  or  if 
(supposing  larceny  to  be  an  extradition  crime)  the  fugitive  should 
be  surrendered  for  robbery  or  burglary,  and  on  examination  of 
the  proofs  they  should  be  lound  insufficient  to  show  the  force  in 
the  one  case,  and  the  effraction  of  the  premises  in  the  other ;  or 
if  he  should  be  surrendered  for  larceny  and  the  offense  should 
turn  out  to  be  embezzlement,  or  vice  versa^  in  these  and  similar 
eases  the  application  of  the  rule  would  work  a  failure  of  justice. 
But  it  would  not  be  difficult  to  provide  for  them  by  new  treaty 
stipulations. 

It  might  be  agreed  that  the  extradited  offender  should  be  tried 
for  the  crime  for  which  he  has  been  surrendered,  or  for  some 
other  extradition  crime  based  on  the  same  facts  or  growing  out  of 
the  same  transaction.  In  this  or  some  other  way  the  statesmen 
of  the  two  countries,  whose  interests  and  objects  in  this  matter 
are  identical,  could  surely  devise  means  which,  while  the  right  of 
asylum  would  be  sufficiently  protected,  would  at  the  same  time 
prevent  that  right  from  being  so  used  as  to  afford  immunity  for 
crime. 

Demurrer  overruled. 

The  doctrine  sustained  by  this  case  is  that  ^'  an  extradited  fugi- 
tive cannot,  under  the  treaty  of  1842  between  the  United  States 
and  Great  Britain,  be  held  to  answer  for  any  other  offense  than 
that  for  which  he  has  been  surrendered.''  So  Judge  Hoffman 
held^  and  on  this  ground  overruled  the  demurrer  of  the  United 
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States  to  the  plea  of  Watts.    The  i. 
the  castody  of  the  prisoner  gained  ^ 
for  any  other  purpose  than  that  for 
thongh  not  expressly  stated  in  the  tret 
ain,  is,  nevertheless,  implied  in  its  tern 
American  courts. 
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THE  0A8E  OF  VANDERPOOL  AND  JONES. 

This  case,  in  1883,  came  before  the  Supreme  Court  of  Ohio,  on 
a  motion  to  file  a  bill  of  exceptions  to  the  judgment  of  the  Court 
of  Common  Pleas  of  Belmont  county.  (16  Chicago  Legal  News, 
34.)    The  facts  of  the  case  are  as  follows : 

1.  The  Facts  of  the  Case,  —  The  defendants,  Gilbert  Vander- 
pool and  Edwin  E.  Jones,  were  indicted  in  the  Court  of  Common 
Pleas  of  Belmont  county,  for  forgery  committed  in  1880.  Upon 
being  arraigned  they  pleaded  specially  that  prior  to  the  finding  of 
the  indictment,  they  were  residents  and  citizens  of  Canada,  and 
had  been  extradited  therefrom  to  the  State  of  Ohio  on  an  extra- 
dition warrant  specifjnng  that  they  were  charged  in  Butler  county 
with  an  offense  within  the  provisions  of  the  treaty  of  1842,  be- 
tween the  United  States  and  Great  Britain ;  that  they  had  been 
tried  in  Butler  county  for  that  offense,  convicted  and  sentenced 
to  the  penitentiary,  and  that  the  term  of  their  imprisonment  had 
not  yet  expired. 

They  claimed  that  until  a  reasonable  time  after  the  expiration  of 
sentence,  they  cannot  be  tried  for  another  offense. 

On  demurrer  to  this  plea,  the  Court  of  Common  Pleas  so  held, 
and  remanded  the  prisoners  to  the  authorities  of  the  penitentiary, 
and  stayed  the  proceedings  until  a  reasonable  time  after  the  ter- 
mination of  their  imprisonment,  to  enable  them  to  return  to 
Canada. 

The  State  excepted  Xxi  this  decision,  and  asked  leave,  under 
the  provisions  of  section  7306  of  the  Revised  Statutes,  to  file  a 
bill  of  exceptions  to  review  the  same. 

2,  The  Question  Presented.  —  Johnson,  C.  J.  —  The  de- 
murrer to  the  plea  presents  the  question,  whether  the^facts  stated 
exempted  the  accused  from  prosecution  in  Belmont  county  until 
a  reasonable  time  has  elapsed  after  the  expiration  of  their  sentence 
for  the  crime  committed  in  Butler  county. 

The  State  had  obtained  possession  of  the  accused  from  the 
authorities  of  Canada,  under  the  provisions  of  the  Ashburton 
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treaty,  for  trial  in  Butler  county.  They  were  there  tried,  con- 
victed and  sentenced  to  the  penitentiary  for  the  crime  upon  which 
they  were  extradited.  Before  the  expiration  of  this  etentence  the 
State  Bought  to  place  them  on  trial  for  another  crime,  charged  to 
have  been  committed  before  extradition,  in  Belmont  county,  the 
latter  crime  being  one  for  which  the  accused  might  have  been 
extradited.. 

The  court  of  Common  Pleas  held,  that  proceedings  on  the  in- 
dictment in  Belmont  county  must  be  suspended  until  a  reasonable 
time  after  the  expiration  of  the  sentence  in  the  Butler  county 
case ;  or  in  other  words,  that  the  State,  having  obtained  possession 
of  the  criminals  under  the  extradition  treaty,  could  not  detain 
them  in  custody  and  put  them  on  trial  for  another  crime. 

3.  Obligations  of  the  Treaty.  —  It  was  also  held,  that  the 
obligations  of  this  treaty  created  a  personal  right  in  favor  of  the 
person  extradited,  which  he  could  plead  in  suspension  of  a  prose- 
cution for  such  other  crime. 

By  the  tenth  article  of  the  Ashburton  treaty,  it  was  "  agreed 
that  the  United  States  and  her  Britannic  Majesty  shall,  upon  mu- 
tual requisitions  by  them  or  their  Ministers  or  authorities,  respect- 
ively made,  deliver  up  to  justice  all  persons  who,  being  charged 
with  the  crime  of  murder,  or  assault  with  intent  to  commit 
murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utter- 
ance of  forged  paper,  committed  within  the  jurisdiction  of  either, 
shall  seek  an  asylum,  or  be  found  within  the  territories  of  the 
other ;  provided;  that  this  shall  only  be  done  upon  such  evidence 
of  crinnnality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his  ap- 
prehension and  commitment  for  trial  if  the  crime  or  offense  had 
been  there  committed ;  and  the  respective  judges  and  other  mag- 
istrates of  the  two  Governments  shall  have  power,  jurisdiction 
and  authority,  upon  complaint  made  under  oath,  to  issue  a  war- 
rant for  the  apprehension  of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  judge  or  other  magistrate, 
respectively,  to  the  end  that  the  evidence  of  criminality  may  be 
heard  and  considered  and  if,  on  such  hearing,  the  evidence  be 
deemed  sufficient  to  sustain  the  charge,  it  shall  be  the  duty  of  the 
examining  judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  autliority,  that  a  warrant  may  issue  for  the  surrender  of 
such  fugitive.  The  expense  of  such  apprehension  and  delivery 
shall  be  borne  and  defrayed  by  the  party  who  makes  the  requisi- 
tion and  receives  the  fugitive." 

Independent  of  treaty  stipulations,  the  obligation  to  surrender 
fugitives  from  justice  was  or  an  imperfect  nature.  It  rested  on 
comity  between  States.  Each  determined  for  itself  the  extent  of 
this  ooligation  and  the  nature  of  the  crime  and  mode  of  surrender. 
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Prior  to,  as  well  as  since,  the  treaty  of  1842,  it  has  been  the 
settled  policy  both  of  the  United  States  and  Great  Britain  to  fur- 
nish an  aaylam  for  persons  charged  in  other  States  with  religions 
or  political  offenses.  Each  zealously  vied  with  the  other  in  main- 
taining this  right  of  asylum.  Hence  it  was  that  the  treaty  of  1842 
was  expressly  limited  to  seven  well-defined  crimes.  Hence  it  was, 
also,  that  the  right  to  demand  a  surrender  in  the  specific  cases 
named  was  so  carefully  guarded.  The  accused  was  protected  in 
his  asylum  unless  the  authorities  there  should  find  him  guilty  of 
one  of  the  crimes  specified  in  the  treaty. 

By  the  terms  of  the  treaty  the  judge  or  other  magistrate  of  the 
Government  upon  whom  tne  demand  was  made,  is  to  hear  and 
determine  according  to  the  laws  of  his  own  country  whether 
there  is  a  case  made,  and  if  so,  to  report  to  the  proper  executive 
authority,  who  shall  issue  a  warrant  tor  his  extradition. 

The  right  of  the  United  States  to  demand  the  surrender  of 
fugitives  from  justice  found  within  the  British  dominions  is  purely 
conventional ;  hence,  the  correctness  of  the  ruling  of  the  court 
below  depends  on  the  true  construction  of  the  treaty,  and  also 
how  far  the  judicial  tribunals  of  the  demanding  Government  are 
required  to  give  effect  to  treaty  stipnlHtions  ;  especially  how  far 
the  judicial  tribunals.  Federal  and  State,  can  take  cognizance  of 
and  enforce  the  provisions  of  the  treaty  upon  the  plea  of  the  per- 
son surrendered. 

In  V.  8.  V.  Caldwell^  8  Blatchf.  131,  and  U.  S,  v.  Lawrence^ 
13  id.  295,  Judge  Benedict  held  that  whrle  the  abuse  of  the  pro- 
visions of  the  treaty  or  want  of  good  faith  by  the  demanding 
Government  might  lumish  cause  of  complaint  by  the  surrender- 
ing Government,  yet  such  complaints  do  not  form  a  proper  sub- 
ject for  judicial  cognizance.  (See  also  Adriance  v.  Lagrame^  59 
!n.  Y.  110.) 

Other  cases  to  the  same  effect  might  be  cited,  but  as  the  de- 
cisions and  the  views  of  writers  upon  the  subject  differ  so  widely, 
we  are  fi'ee  to  determine  the  questions  from  the  terms  of  the 
treaty  itself, -guided  by  the  well-established  rules  for  the  construc- 
tion of  such  instruments. 

4.  The  Treaty  a  Law. — By  section  2,  article  6  of  the  Con- 
stitution of  the  United  States,  *^  This  Constitution,  and  the  laws 
of  the  United  States  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land,  and  the  judges  of 
every  State  shall  be  bound  thereby,  any  thing  in  the  constitutioa 
and  laws  of  any  State  to  the  contrary  notwiuistanding." 

The  treaty  is,  therefore,  the  law  of  the  land,  and  the  judges  of 
every  State  are  as  much  bound  thereby  as  they  are  by  the  Consti- 
tution and  laws  of  the  Federal  or  State  Governments.    It  1% 
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therefore,  the  imperative  duty  of  the  judicial  tribunals  of  Ohio 
to  take  coguizance  of  the  rights  of  persons  arising  under  a  treaty 
to  the  same  extent  as  if  they  arose  under  a  statute  of  the  State 
itself. 

While  authority  is  not  wanting  to  support  the  decisions  in 
CaldweWs  Case  and  in  Lavyrenc^s  Case^  supra^  yet  we  submit 
that  these  decisions  ignore  the  provisions  of  the  Federal  Consti- 
tution just  cited. 

Agam,  if  it  be  true,  that  the  abuse  of  extmdition  proceedings 
under  tliis  treaty  is  an  offense  for  which  the  surrendering  Gov- 
ernment alone  can  complain,  the  remedy  is  totally  inadequate,  and 
the  treaty  itself  may  be  rendered  nugatory. 

When,  as  in  the  present  case,  the  surrender  is  to  one  of  the 
States  of  the  United  States,  the  prisoner  passes  beyond  the  con- 
trol of  the  Federal  Government,  and  into  that  of  the  State. 
Upon  complaint  made  by  the  British  Government  to  the  Federal 
Government  of  an  abuse  by  the  State  of  Ohio  of  the  process  under 
the  treaty,  the  Federal  Government  could  only  answer  as  it  has 
done  in  many  instances  heretofore,  that  under  our  system  of  State 
and  Federal  Government,  the  latter  is  powerless  to  control  the 
State  authorities.  If  the  right  under  the  treaty  to  be  protected 
from  other  prosecutions  can  only  be  enforced  by  the  surrendering 
nation  by  protest  or  othei*wi6e  against  the  one  making  the  de- 
mand ;  that  is,  if  it  is  a  question  not  cognizable  in  the  courts,  it 
is  of  little  value  under  our  system  of  Federal  and  State  Govern- 
ments. 

After  the  United  States  has  secured  the  surrender  for  an  offense 
against  State  law^  the  accused  is  delivered  to  the  authorities  of 
the  State  for  prosecution,  when  all  Federal  control  is  lost.  If  the 
accused  is  of  little  or  no  political  influence,  the  difficulty  of  giving 
him  that  protection  which  was  inteuded  by  the  treaty  is  so  great 
if  the  courts  cannot  intervene,  that  it  is  of  little  or  no  value  as  a 
protection  to  the  person  extradited.  We  conclude,  therefore,  and 
both  reason  and  the  weight  of  authority  support  this  view,  that 
the  judges  of  this  State  are  bound  by  the  provisions  of  this  treaty, 
and  that  if  it  secures  to  the  person  extradited  exemption  from 
trial  for  crimes  and  offenses  other  than  those  specified  in  the  war- 
rant of  extradition,  it  is  the  duty  of  the  courts  to  take  cognizance 
of  his  plea.  {Foster  v.  NeiUon^  2  Pet.  253  ;  Commonwealth  v. 
Hawes^  13  Bush,  697 ;  Winslovfa  Case^  10  Am.  Law  Eev.  617  ; 
U.  8.  V.  Watte,  14  Federal  Rep.  130 ;  North  Am.  Eev.,  May, 
1883,  p.  497.) 

5.  Implication  of  the  Treaty. —  As  to  the  right  of  the  de- 
manding Government  to  hold  the  accused  and  prosecute  him  for 
a  different  crime  or  offense : 

This  treaty  is  to  be  subject  to  the  same  rules  for  ascertaining 
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the  intention  of  the  contracting  parties,  as  in  case  of  other  con- 
tracts. 

It  enumerates  seven  well-defined  crimes  for  which  extradition 
may  be  had.  It  thereby  excludes  all  non-enumerated  crimes  and 
offenses,  whether  of  a  political  or  other  character,  and  leaves  the 
surrender  in  such  other  cases  to  the  discretion  of  the  GovemneDt 
where  he  is  found.  It  limits  the  duty  of  surrender  to  those  ca^es 
specified  in  the  treaty  in  which  the  evidence  of  guilt  is  sufficient 
according  to  the  laws  of  the  nation  where  the  fugitive  or  person 
charged  is  found,  to  justify  his  committal  for  trial,  if  tne  act 
charged  had  been  committed  there. 

The  right  of  the  nation  where  the  fugitive  is  found,  to  first  hear 
and  determine  the  case,  and  to  decide  upon  the  evidence,  whether 
according  to  its  own  laws,  the  crime  charged  has  been  committed ; 
that  is,  whether  a  case  for  committal  has  been  made  out,  secures 
to  the  Government  upon  which  the  demand  has  been  made  the 
ri^ht  to  determine  for  itself  whether  the  demand  shall  be  complied 
with. 

This  necessarily  excludes  the  idea  that  the  demanding  Govern- 
ment can  decide  for  itself  to  try  the  prisoner,  after  obtaining  cus- 
tody, for  other  crimes ;  otherwise  tne  purpose  of  the  treaty  is 
defeated. 

If  the  demanding  Government  can  so  decide,  the  whole  inten- 
tion of  the  treaty  could  be  defeated,  and  the  right  of  asylum, 
which  has  been  the  boast  of  both  Governments,  would  depend 
entirely  on  the  action  of  the  demanding  Government. 

To  extradite  under  the  treaty  for  an  offense  named  therein,  and 
then  to  retain  the  prisoner  for  a  non-extraditable  offense,  or  for  a 
different  one,  though  extraditable,  upon  which  no  hearing  had 
been  had  as  providSi  in  the  treaty,  would  be  not  only  a  breach  of 
good  faith  by  the  demanding  Government,  but  a  violation  of  the 
right  of  asylum  in  favor  of  the  accused,  guaranteed  to  him  by  the 
treaty.  The  sole  obiect  of  the  treaty  was  to  enable  each  Govern- 
ment to  protect  its  citizens  and  inhabitants  in  the  right  of  asylum, 
except  they  came  within  the  provisions  luimed. 

6.  Implication  firom  Legislation.  —  The  legislation  of  both 
Governments  clearly  supports  this  construction. 

By  the  act  of  Congress  of  1848,  U.  S.  Rev.  Stats.,  section  5272, 
'^  it  shall  be  lawful  for  the  Secretary  of  State,  under  his  hand  and 
seal  of  office,  to  order  the  person  so  committed  to  be  delivered  to 
such  person  as  shall  be  authorized  in  the  name  and  behalf  of  such 
foreign  Government  to  be  tried  for  the  crime  of  which  such  per- 
son sTiall  be  so  accused." 

Again,  by  section  5275,  whenever  any  person  is  delivered  by  a 
foreign  Government,  and  brought  into  tne  United  States  to  be 
"  tried  for  any  crime  of  which  he  is  duly  accused,"  it  is  the  duty  of 
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the  President  to  take  proper  measnres  for  his  transportation  and 
safe-keeping  until  the  conclusion  of  his  trial  for  the  crimes  or  of- 
fenses specified  in  the  warrant  of  extradition,  and  until  his  final 
discharge  from  custody  or  imprisonment  for  or  on  account  of  such 
crimes  or  offenses,  and  for  a  reasonable  time  thereafter,  and  he 
may  employ  such  portion  of  the  land  or  naval  forces  of  the  United 
States,  or  of  the  militia  thereof  as  may  be  necessary  for  the  safe- 
keeping and  protection  of  the  accused. 

In  like  manner  the  British  Parliament  in  1843,  for  the  puipose 
of  carrying  into  effect  this  treaty,  enacted  tliat  the  person  to  be 
exti*adited  should  be  delivered  to  the  person  authorized  by  the 
United  States  to  i-eceive  him  "  to  be  tried  for  the  crime  of  which 
such  person  shall  be  so  accused. 

While  legislative  interpretation  of  statutes  is  not  conclusive 
upon  the  courts,  yet  in  the  case  of  a  treaty,  which  is  in  its  nature 
a  contract  between  nations,  enactments  like  these,  by  the  high 
contracting  parties,  are  of  persuasive  power  in  the  construction  of 
the  treaty. 

The  right  of  the  State  of  Ohio,  over  the  accused,  who  had  sought 
an  asylum  in  Canada,  is  derived  from  the  provisions  express  or 
implied,  of  the  ti-eaty  of  1842. 

?•  The  Conclusion  drawn.  —  In  view  of  the  provisions  of  this 
treaty,  the  safe-guards  therein  provided  against  the  infringement 
of  the  right  of  asylum,  save  in  the  specified  cases  and  the  legis- 
lation by  both  Governments,  to  carry  out  those  provisions,  we 
think  it  clear  that  the  court  below  did  not  err  in  refusing  to  put 
the  accused  on  trial  for  a  crime,  for  which  they  were  not  extra- 
dited. 

8.  The  Winslow  Correspondence.  —  In  the  correspondence 
between  the  United  States  and  Great  Britain,  which  took  place 
in  1876,  growing  out  of  the  refusal  of  the  latter  to  surrender 
Winslow,  except  upon  a  stipulation  by  the  former,  that  he  should 
not  be  tried  for 'another  oflfense,  the  conflicting  views  of  the  two 
Governments  are  stated.  Winslow  had  been  demanded  as  a 
fugitive  charged  with  forgery.  Great  Britain  refused  to  deliver 
him,  unless  the  United  States  would  stipulate  that  he  should  npt 
be  tried,  except  for  the  crime  charged.  This  was  refused,  and 
an  extended  correspondence  was  the  result.  Finally,  the  British 
Government,  as  a  temporary  measure,  and  until  a  new  treaty  was 
made,  suspended  its  claim  to  require  such  a  stipulation. 

Time  will  not  permit  an  analysis  of  the  claims  of  the  two  Gov- 
ernments. It  is  sufficient  to  say  that  it  discloses  a  contrariety  of 
views  by  eminent  statesmen  and  publicists  upon  the  question  at 
issue,  and  that  the  refusal  by  the  United  States  to  make  the  stipu- 
lation demanded,  was  based  chiefly  on  the  ground  that  the  de- 
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mand  was  unnsnal,  and  was  a  reflection  npon  our  Government, 
after  a  successful  execution  of  the  treaty  for  near  forty  years, 
without  such  a  stipulation. 

If  it  be  conceded  that  the  United  States  asserted  the  right  to 
retain  an  extradited  prisoner,  and  try  him  for  another  crime,  that 
claim  is  not  conclusive  upon  the  courts.  Nothing  was  then  settled 
as  to  the  true  construction  of  the  treaty. 

If,  as  we  hold,  the  question  is  one  of  personal  right  imder  the 
treaty,  as  well  as  of  international  law,  it  follows  that  the  courts 
can  hear  and  determine  such  right  when  it  is  invaded. 

Much  more  might  be  said  in  support  of  our  conclusions,  but  we 
content  ourselves  with  a  reference  to  the  following  decisions  and 
discussions  on  the  subject : 

Commonwealth  v.  Hawes,  13  Bush,  697 ;  U.  S.  v.  Watts,  14 
Fed.  Rep.  130 ;  Letter  of  Wm.  B.  Lawrence,  19  Albany  Law 
Journal,  329,  on  "  Extradition  "  ;  North  Am.  Rev.,  May,  1883, 
497 ;  Title  Extradition,  Whart.  Cr.  PL  and  Pr.,  §§  38  to  57,  and 
cases  cited ;  Blanford  v.  The  State,  10  Texas,  627.  In  the  matter 
of  Frank  Cannon,  47  Mich.  481 ;  Spear  on  Extradition,  Ch.  4,  pp. 
65,  74 ;  10  Am.  Law  Rev.  617 ;  Compton,  Ault  &  Co.  v.  Wilder, 
40  Ohio  St. 

Leave  refused. 

The  principles  aflirmed  by  the  ruling  in  this  case  are  these :  1. 
That  a  person,  extradited  under  the  provisions  of  the  treaty  of 
1842  between  the  United  States  and  Great  Britain,  cannot  be  de- 
tained in  custody  and  prosecuted  for  a  different  crime  than  the 
one  for  which  he  was  delivered  up.  2.  That  the  provisions  of 
the  treaty,  being  a  part  of  the  law  of  the  land,  are  enforceable  by 
the  judicial  tribunals  of  the  States,  in  behalf  of  pei'sons  so  detained 
and  prosecuted. 
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CHAPTER  XIV. 


THE  CASE   OF  EX  PABTB  KEB. 


This  case  was  an  application  to  the  Circnit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  in  October,  1883,  for 
a  writ  of  hdbeaa  corpus^  in  behalf  of  Frederick  M.  Ker.  (18 
Fed.  Rep.  167.)  Judge  Drummond,  who  held  the  court,  refused 
to  issue  the  writ,  for  reasons  which  he  stated,  as  follows,  in  his 
deliverance : 

1.  Statement  of  the  Facts. —  The  defendant  was  charged  with 
the  offense  of  larceny  and  forgeiy  committed  within  the  jurisdic- 
tion of  the  court  where  the  two  indictments  have  been  found. 
In  considering  the  question  we  may  assume,  for  the  purpose  of 
this  motion,  that  these  offenses  were  actually  committed.  After 
they  were  thus  committed  the  defendant  left  the  country  and  ded 
to  IPeru,  in  South  America.  While  there  he  was  under  the  protec- 
tion of  the  laws  of  Peru,  and  could  not  be  legally  removed  there- 
from except  in  accordance  with  the  laws  of  that  country. 

The  United  States  had  made  a  treaty  under  which  Peru  agreed, 
in  the  manner  therein  stated,  to  return  to  the  United  States  cer- 
tain offenders  who  had  fled  to  that  country  and  claimed  the  pro- 
tection of  its  laws.  Of  course,  Peru  was  only  bound  to  return 
the  offender  in  the  manner  stated  in  the  treaty.  It  has  been  said 
in  argument,  that  a  person  could  not  be  returned  who  had  escaped 
from  justice  from  the  United  States  and  had  taken  refuge  there,  in 
any  other  way  than  under  the  terms  of  the  treaty ;  that  perhaps 
is  true,  provided  there  was  no  other  way,  under  the  laws  of  Peru. 
I  do  not  know  that  the  fact  that  a  treaty  was  made  between  the 
United  States  and  Peru,  by  which  the  latter  State  agreed  to  re- 
turn fugitives  from  justice  to  the  United  States,  prevented  that 
country  from  declaring  under  its  own  laws,  that  persons  might  be 
returned  to  the  United  States  independent  of  the  treaty.  All 
that  I  wish  to  insist  on  is,  that  the  defendant,  being  in  Pern,  was 
tmder  the  protection  of  its  laws  and  could  only  be  legally  re- 
moved by  virtue  of  the  law  of  that  State,  and  of  course,  the 
treaty  made  between  the  United  States  and  that  country  was  the 
law  of  that  State.  Certain  steps  were  taken  on  the  part  of  the 
Government  of  the  United  States,  at  the  request  oi  the  execu- 
tive of  this  State,  to  procure  the  extradition  of  the  defendant 
from  Peru  to  Illinois,  where  the  offenses  were  committed.  Ac- 
cordingly, the  requisition  under  the  law  was  made  by  the  execu- 
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tiye  of  the  United  States,  upon  the  authorities  of  Pern,  for  the 
return  of  Ker. 

2.  Ker  Kidnapped  in  Pern.  —  Owing  to  some  canse,  which 
is  not  stated  in  the  petition,  the  steps  pointed  out  in  the  law  were 
not  taken ;  a  demand  seems  not  to  have  been  made  upon  the 
authorities  of  Peru;  but  the  defendant  was  seized,  it  may  be  con- 
ceded, without  any  authority  on  the  part  of  the  Unitea  States 
and  without  any  consent  on  the  part  ot  Peru,  by  private  persons ; 
he  was  placed  on  board  the  United  States  ship  Essex,  in  a  port  of 
Peru,  transferred  to  the  Sandwich  Islands,  and  thence  to  San 
Francisco,  within  the  territory  of  the  United  States.     For  the 

?urpo8c  of  placing  him  under  the  authority  of  the  law  of  the 
Fnited  States  if  he  came  within  the  State  of  California,  a  requisi- 
tion from  the  Governor  of  Illinois  upon  the  Governor  of  Cali- 
fornia was  made  and  a  warrant  issued  by  the  Governor  of  that 
State. 

It  is  said,  and  I  suppose  it  is  uncpntroverted,  that  at  the  time 
this  process  was  given  by  the  Governor  of  California,  the  defend- 
ant was  not  withm  the  territory,  and  so  was  not  subject  to  the 
process  or  authority  of  the  executive  of  that  State.  However 
this  may  be,  in  the  same  manner  it  may  be  admitted  that  he  was 
taken  in  Peru  and  under  the  same  authority,  no  more  and  no  less, 
he  was  taken  to  San  Francisco,  to  Illinois,  and  to  the  countv  of 
Cook,  where  the  offenses  were  committed.  When  brought  here 
there  had  been  a  process  issued  from  a  competent  court  on  an  in- 
dictment found  in  that  court  against  him  for  the  offenses  which  it 
was  alleged  he  had  committed,  and  under  that  process  he  has  been 
taken  into  custody,  and  now,  it  is  claimed,  he  should  be  released 
because  of  the  circumstances  connected  with  his  arrest  and  cap- 
ture in  Peru,  and  his  transfer  from  that  country  to  the  United 
States.  It  is  claimed  that  this  vitiates — what  otherwise  would 
be  legal  —  the  process  under  which  the  arrest  had  taken  place 
and  he  is  now  held  in  custody. 

3.  The  Question  of  Law.  — The  queetion  is  whether  this  is  so 
in  point  of  law.  It  is  said  that  while  in  Peru  he  was  under  the 
protection  of  the  treaty  which  had  been  made  between  the  United 
States  and  Peru,  and  that  his  seizure  and  transfer  were  a  violation 
of  the  treaty  stipulations  between  the  United  States  and  Peru. 
This  is  only  true  in  a  qualified  sense.  While  in  Peru  he  was  not 
under  the  protection  of  the  laws  of  the  United  States,  but  of  the 
laws  of  Peni,  and  if  he  was  taken  contrary  to  the  provisions  of 
the  treaty  between  the  two  countries,  he  was  taken  in  violation  of 
the  laws  of  Peru ;  but  in  one  sense  it  may  be  said  he  does  not  come 
within  the  protection  of  the  treaty  between  the  United  States  and 
Peru.    That  treaty  does  not^gnarantee  protection  to  all  citizens  of 
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the  United  States  who  may  be  within  the  territory  of  Peru.  It  is 
the  laws  of  Peru  that  protect  the  citizens  of  the  United  States 
who  may  for  the  time  be  domiciled  in  or  inhabiting  Peru.  So 
that  it  can  hardly  be  said,  in  the  ordinary  sense  of  the  language 
used,  that  he  was  under  the  protection  of  the  treaty  between 
Peru  and  the  United  States.  True,  he  could  not,  it  may  be,  be 
legally  transferred  from  one  State  to  the  other  except  in  the  mode 
pointed  out  by  the  treaty  unless  there  was  some  law  of  Peru 
which  authorized  it  to  be  done.  If  the  act  so  done  was  a^inst 
the  laws  of  Peru,  for  that  violation  the  party  has  his  remedy  un- 
der the  laws  of  Peru,  enforceable  here  or  elsewhere,  and  not, 
properly  speaking,  under  the  laws  of  the  United  States. 

The  United  States,  by  this  treaty,  does  not  guarantee  it  will 
protect  every  citizen  or  inhabitant  of  Peru  that  may  come  to  the 
United  States.  If  a  Peruvian  here  has  a  trespass  committed 
against  him,  he  has  his  remedy  under  our  laws ;  so  it  is  in  Peru  ; 
miile  the  citizen  of  the  United  States  is  there,  he  is  under  the 
protection  of  its  laws.  While  this,  I  think,  is  true,  still  I  am 
willing  to  admit  there  is  force  in  the  view  taken  bv  the  counsel 
for  the  defendant  in  this  case.  Our  judgment  and  our  feelings 
naturally  rebel  against  an  act  done  in  the  manner  in  which  this 
was  done,  as  stated  in  the  petition,  namely,  by  a  person  without 
authority  of  law,  without  any  process,  seizing  one  claimed  to 
have  fled  from  justice  and  taken  refuge  in  Peru,  and  bringing 
him  to  the  United  States,  thus  committing  what  is  claimed  to  be 
an  outrage  upon  personal  rights  and  personal  liberty ;  and  we 
naturally  desire  in  all  proper  cases,  to  give  protection  to  the  party 
who  has  thus  been  outraged,  and  when  he  asks  for  it  to  give  him 
adequate  compensation  for  the  wrong  that  has  been  done.  The 
question  is,  is  that  this  case? 

4.  The  Real  Question.  — The  real  question  is,  whether  because 
of  this  private  wrong  that  has  been  done  in  taking  possession  of 
the  person  of  the  defendant,  to  be  brought  to  the  State  of  Illi- 
nois, that  vitiates  and  destroys  the  process  that  has  been  issued 
from  a  competent  court,  for  the  offense  or  offenses  charged  against 
the  defendant  so  as  to  prevent  his  arrest  ?  In  view  of  tne  authori- 
ties which  have  been  cited  on  the  argument,  I  cannot  say  that  the 
case  is  so  clear  as  to  authorize  the  court  to  issue  the  writ ;  or,  if 
it  were  issued  and  served,  to  discharge  him  from  custody  on  this 
account.  The  consequences  of  the  discharge  are  so  very  serious, 
that  the  court  may  well  pause  before  reaching  this  conclusion ; 
because  the  result  would  be  that  the  defendant  might  escape  from 
all  trial  for  these  offenses.  Once  left  at  liberty,  of  course  he 
necessarily  would  evade  trial,  unless  he  remain  here  until  this 
protection  is  withdrawn  from  him,  and  if  he  escapes  from  it,  as 
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he  has  already  tried  to  do,  becaase  he  was  once  captared,  it  does 
not  follow  that  he  will  be  captured  a  second  time. 

It  seems  to  me  that  it  is  not  competent  for  the  court  to  look 
into  the  circumstances  under  which  tlie  capture  was  made  and  the 
transfer  of  the  defendant  from  Peru  to  the  United  States  in  order 
to  free  him  from  the  consequences  of  the  lawful  nrocesses  which 
have  been  served  upon  him  for  the  oflFense  or  onenses  which  he 
has  actually  committed  within  the  county  of  Cook  and  State  of 
Illinois. 

6.  The  Cases  Cited.  —  The  only  cases  which  have  been  cited 
which  seem  to  have  some  bearing  upon  the  question  involved 
here  are  those  which  have  arisen  in  cases  where  parties  have  been 
transferred  from  a  foreign  country  to  the  United  States,  where 
treaties  have  existed  under  which  the  extradition  of  the  party 
was  made  from  a  foreign  country  to  the  United  States  for  the 
commission  of  a  particular  offense.  Some  have  held,  and  such 
seems  to  be  the  opinion  of  Mr.  Spear,  who  has  written  a  work  on 
the  law  of  extradition,  that  where  a  party  has  been  arrested,  under 
the  authority  of  a  treaty,  in  a  foreign  country  and  transferred  to 
this  country  for  the  commission  of  an  offense  here,  that  he  cannot 
be  tried  for  a  different  offense.  Perhaps  it  may  be  said  the 
weight  of  authority  is  in  accordance  with  that  view. 

But  that  case  is  not  this.  Here,  though  certain  measures  were 
taken  by  which  to  transfer  the  defendant  from  Peru  to  this  coun- 
try, yet  they  were  never  carried  into  effect,  the  final  steps,  in 
other  words,  were  not  taken  ;  although  the  writ  or  authority  was 
issued  it  was  not  executed  as  required  by  its  terms,  and  it  may  be 
said  that  the  parties  took  the  law  into  their  own  hands,  throwing 
aside  the  writ  or  process  which  had  been  issued,  and  which  was 
in  the  hands  of  one  of  the  parties,  who  thus  committed  violence 
upon  the  defendant's  rights.  Here,  therefore,  the  defendant  had 
not  been  taken  under  the  authority  of  law,  and  in  pursuance  of 
the  terms  of  a  treaty  between  the  United  States  and  a  foreign 
country,  from  that  country  to  this.  He  has  been  taken,  I  repeat, 
simply  by  what  we  may  call  physical  force,  by  tliose  having  him 
in  custody.  The  Government  has  not  interfered  at  all.  It  has 
been  done  under  the  law  of  the  stronger,  and  not  under  written, 
or  statute  or  common  law. 

So  that  this  case  is  not  within  those  decisions,  while  it  clearly 
is  within  the  authority  of  other  decisions  which  were  cited  on  the 
argument.  As  I  have  said,  if  I  were  clear  in  the  view  that  this 
deiendant  should  be  released,  I  would  issue  the  writ  and  dis- 
charge him.  It  is,  because  I  am  not  clear  that  I  decline  to  issue 
the  writ,  the  consequence  of  which  would  be  his  discharge ;  in 
other  words,  I  am  not  satisfied  that  he  ought  to  be  discharged 
from  custody. 
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&  The  Beftisal  not  Final.  —  I  am  the  more  inclined  to  this 
view  because  by  this  decision  he  does  not  lose  the  protection  of 
the  treaty  if  he  is  entitled  to  it,  for  he  can  set  it  up  in  the  indict- 
ments which  have  been  found  against  him,  and  the  process  which 
has  been  issued  from  the  State  court ;  and  he  can  take  the  opin- 
ion of  the  Supreme  Court  of  the  United  States  upon  the  question, 
if  he  is  entitled  to  the  immunity  he  claims  under  the  treaty,  af- 
ter the  case  has  passed  through  the  various  courts  of  the  State ; 
or  he  can,  I  suppose,  go  to  the  Supreme  Court  of  the  United 
States  and  apply  for  a  writ  of  habeas  corpus^  and  if  he  is  entitled 
to  it  that  court  can  give  him  the  protection  of  the  treaty. 

So  that,  in  deciding  the  case  in  this  way,  I  do  not  deprive  him 
ultimately  of  any  remedy  which  he  has  under  the  treaty  between 
Peru  and  the  United  States ;  and  I  may  add  that,  in  view  of  the 
conflict  between  some  of  the  State  courts  and  some  of  the  inferior 
courts  of  the  United  States  upon  this  subject,  it  is  very  desirable 
that  this  question,  confessedly  of  the  greatest  importance,  and 
now  occasionally  arising,  should  be  decided  by  the  Supreme  Court 
of  the  United  States.  So  that,  not  being  satisfied  that  the  peti- 
tioner is  now  entitled  to  be  discharged  from  the  writs  which  have 
been  issued  against  him,  I  shall  not  direct  the  writ  of  habeas  cor- 
pus  to  issue,  for,  if  issued  and  served  upon  him,  I  should  not,  as 
at  present  advised,  release  him  from  custody. 

7.  Comment  on  this  Case.  —  Judge  Drummond,  in  his  deci- 
sion of  this  case,  treated  it  without  any  reference  to  the  treaty  be- 
tween the  United  States  and  Peru.  It  is  true  that  extradition 
proceedings  under  the  treaty  were  commenced,  but  they  were 
never  consummated.  The  matter  of  fact  is  that  Ker  was  not  ex- 
tradited at  all.  He  was  simply  captured  by  private  parties  with- 
out any  authority  of  law,  and  brought  into  this  country  without 
any  delivery  on  the  part  of  the  Peruvian  Government.  The 
treaty  between  the  two  Governments  had  nothing  to  do  with  his 
being  within  the  jurisdiction  of  the  State  court,  or  with  his  being 
there  arrested  and  held  on  the  indictments  found  against  him. 
His  case  was  just  what  it  would  have  been,  if  there  had  been  no 
treaty,  or  if  he  had  been  captured  by  private  parties  in  some  other 
comitry.  The  treaty,  not  being  the  basis  of  his  removal  to  the 
United  States,  had  no  application  to  the  case,  and  hence  gave  him 
no  immunity  or  protection. 

The  only  question  before  Judge  Drummond  was  whether,  as  a 
general  principle  of  law,  the  manner  in  which  Ker  was  brought 
within  the  jurisdiction  of  the  State  court,  and  there  arrested  and 
24 
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held  on  legal  indictmeDts  against  him,  famished  a  good  reason  in 
law  why  the  prisoner  should,  on  habeas  corpvs^  be  discharged 
from  custody ;  and  this  question  he  answered  in  the  negative. 
He  might  very  properly  have  considered  a  preliminary  question ; 
and  that  is  whether,  upon  the  showing  of  the  facts,  he  had  any 
jurisdiction  over  the  case. 

Section  753  of  the  Revised  Statutes  of  the  United  States  spe- 
cifies the  only  cases  in  which  the  Federal  courts  or  judges  may 
issue  the  writ  of  habeas  corpus  /  and  the  only  recital  in  the  list 
that  could  by  any  possibility  apply  to  Ker,  is  the  one  in  which 
a  party  is  in  custody  in  violation  of  a  treaty  of  the  United  States. 
This  recital  did  not  apply  to  the  case,  since  the  treaty  with  Peru 
had  nothing  to  do  with  the  custody  by  which  Ker  was  held ;  and, 
hence,  Judge  Drummond,  in  the  circumstances,  had  no  jurisdic- 
tion to  discharge  him  on  habeas  corpus^  even  if  he  was  unlawfully 
held.  The  only  jurisdiction  that  could  reach  the  case  was  that  of 
a  State  court  or  State  judge. 
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CHAPTER  XV. 

BBinSH   EXTBADmON  PKEOEDENTB. 

The  diplomatic  correspondence  between  Great  Britain  and  the 
United  States,  with  reference  to  the  case  of  Winslow,  related  to 
the  question  whether  the  treaty  of  1842  between  the  two  Gov- 
ernments provides,  either  expressly  or  by  implication,  that  a  party 
extradited  under  it  on  the  charge  and  proof  of  a  specific  crime, 
shall  not,  nntil  he  has  had  a  reasonable  opportunity  to  return  to 
the  jurisdiction  from  which  he  was  thns  removed,  be  tried  for  any 
ofiense  committed  prior  to  his  extradition  within  the  jurisdiction 
of  the  receiving  Government,  other  than  the  one  for  which  he 
was  demanded  and  surrendered,  and  further,  whether  the  deliver- 
ing Government  has  the  right,  under  the  treaty,  to  insist  that  the 
receiving  Government  shall  thus  limit  its  action  in  respect  to  the 
trial. 

Secretary  Fish  answered  both  of  these  questions  in  the  nega- 
tive, and  Lord  Derby  answered  both  in  the  affirmative ;  and  neither 
convinced  the  other. 

The  argument  of  Secretary  Fish,  while  omitting  any  analysis 
of  the  provisions  of  the  treaty  itself,  consisted  mainly  in  the 
citation  of  precedents,  supporting,  as  he  alleged,  his  view.  Some 
of  these  precedents  are  British ;  and,  hence,  they  were  presented 
Sis.arffimienta  ad  homvriem  for  the  consideration  of  the  British 
Government.  We  propose  in  this  chapter  to  state  the  leading 
cases  thus  referred  to,  and  ascertain  their  pertinency  and  signifi- 
cance with  reference  to  the  matter  in  dispute. 

1.  The  Case  of  JSeilbronn.  —  The  first  case  is  that  of  Heil- 
bronn,  who,  in  1854,  was  extradited  from  the  United  States  to 
Great  Britain,  and  in  regard  to  whom  Secretary  Fish  says :  '^  The 
facts,  as  stated  by  the  Solicitor-General  of  Great  Britain,  who  had 
chafge  of  the  proceedings,  and  who  was  examined  before  the  late 
British  commission  on  the  extradition  question,  were  that  the 
prisoner,  being  extradited  for  forgery,  was  acquitted,  and  was 
thereupon  tried  and  convicted  for  larceny,  an  offense  for  which 
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he  could  not  have  been  surrendered,  not  being  enumerated  in  the 
list  of  crimes  mentioned  in  the  treaty."  (Foreign  Eelations  of 
the  United  States,  1876,  pp.  213,  214.) 

Mr.  Mullens  is  the  person  to  whom  the  Secretary  alludes  as  the 
"  Solicitor- General  of  Great  Britain,"  but  who  held  no  such  office 
at  the  time,  and  acted  simply  as  the  solicitor  in  a  private  prosecu- 
tion, with  which  the  British  Government  had  nothing  to  do. 

The  answer  of  Lord  Derby  in  respect  to  this  case  is  as  follows : 

"  Her  Majesty's  Government  much  regret  that  a  charge  was 
made  against  the  prisoner  not  justified  by  the  extradition  warrant 
under  which  he  was  received ;  but  though  the  charge  was  preferred 
according  to  the  ordinary  forms  of  criminal  procedure  in  Her 
Majesty's  name,  it  is  the  well-known  course  of  law  in  this  country 
that  every  private  individual  has  the  power  of  presenting  an  in- 
dictment, while,  as  a  matter  of  fact,  the  presenting  or  finding  of 
that  indictment  is  entirely  unknown  to  any  person  representing 
the  executive  Government.  Her  Majesty's  Government  must 
repeat  that  this  departure  from  the  extradition  warrant  in  the  case 
of  Heilbronn  was  not  the  act  of  Her  Majesty's  Government,  nor 
was  it  called  to  their  attention  or  known  to  them ;  and  Her  Maj- 
esty's Government  are  not  aware  of  any  other  instance  which  has 
occurred  in  this  country,  during  the  long  period  that  has  elapsed 
since  1842,  where  a  person  surrendered  under  the  treaty  of  1842 
has  been  put  upon  his  trial  for  an  ofiense  other  than  that  in  respect 
to  which  his  extradition  was  demanded."    (Id.,  p.  259.) 

The  Lord  Chancellor  of  England,  alluding  to  this  case  in  his 
speech  in  the  House  of  Lords,  said  : 

"  When  he  [Heilbronn]  was  tried  here  this  actually  occurred  : 
the  judge  at  once  said  that  the  facts  showed  that  the  offense  com- 
mitted was  embezzlement  and  not  robbery,  and  the  man  was 
tried  and  sentenced  for  the  former  offense,  for  which  he  ought  not 
to  have  been  surrendered  under  the  terms  of  the  treaty.  That 
would  not  have  been  very  creditable  to  the  Government  if  they 
had  ever  heard  of  it ;  but  the  Government  never  heard  of  it. 
It  was  never  brought  to  their  notice  at  the  time  of  the  prosecu- 
tion, or  until  it  was  mentioned  by  the  committee  of  the  other 
house  in  1868."     (Id.,  p.  292.) 

His  Lordship,  if  correctly  reported,  was  mistaken  as  to  the 
crime  on  which  Heilbronn  was  extradited.  It  was  not  robbery, 
but  forgery. 

Mr.  William  B.  Lawrence,  in  an  article  published  in  the  Albany 
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» 

Law  Journal  (vol.  14,  p.  91),  refers  to  a  letter  written  January  4, 
1875,  by  Sir  Thomas  Henry,  the  English  magistrate  to  whom 
extradition  matters  were  confided,  in  which  the  writer  says :  "  It 
will  be  seen  that  it  was  a  private  prosecution,  which  was  con- 
ducted by  Mr.  Mullens,  as  solicitor  for  the  private  prosecutor,  and 
that  the  English  Government  had  nothing  whatever  to  do  with 
the  trial,  and  probably  knew  nothing  about  it.  The  trial  took 
place  in  1854,  more  than  twenty  years  ago,  and  at  that  period  the 
law  of  extradition  was  very  little  known,  either  in  England  or  the 
United  States,  and  it  did  not  occur  to  any  one  to  raise  an  objec- 
tion to  the  prisoner  being  tried  for  a  second  offense." 

These  statements  effectually  dispose  of  the  case  of  Heilbronn. 
The  British  Government  had  no  knowledge  of  the  proceeding  at 
the  time,  and  was  made  aware  of  it  only  by  the  report  of  a  com- 
mittee of  the  House  of  Commons  in  1868.  The  prosecution  was 
a  private  one,  and  what  was  done  was  the  act  of  the  judge  who 
tried  the  case,  and  not  of  Her  Majesty's  Government.  The  Gov- 
ernment of  the  United  States  wajs  not  apprised  of  the  facts.  The 
question,  whether  a  person  extradited  on  a  specific  charge  can  be 
tried  for  any  other  offense  than  the  one  for  which  he  was  surren- 
dered, was  not  raised  before  the  court,  and  no  decision  was  made 
in  regard  to  it.     Sir  Thomas  Henry  says  that  it  did  not  occur  to 

any  one  to  raise  such  a  question. 

Lord  Derby  admits  that  the  proceeding  was  ^'  not  justified  by 
the  extradition  warrant,"  and  expresses  the  regret  of.  Her  Maj- 
esty's Government  that  there  was  such  a  departure  from  this  war- 
rant. Neither  Government  was  appealed  to  at  the  time ;  and, 
hence,  neither,  by  acquiescence  and  approbation,  or  by  protest, 
placed  any  construction  upon  the  treaty  of  1842.  The  case,  in 
the  light  of  these  &ct6,  plainly  has  no  significance  as  a  prece- 
dent. 

2.  The  Case  of  Yon  Aernam.  —  The  second  case  is  that  of 
Yon  Aemam,  who,  in  1854,  was  surrendered  by  the  United  States 
to  the  authorities  of  Upper  Canada,  upon  the  charge  of  forgery. 
Mr.  Clarke,  in  his  treatise  on  Extradition  (2d  ed.,  p.  101),  men- 
tions this  case,  and  refers  to  4  Upper  Canada  Reports  (C.  P.), 
288. 

It  appears  that,  after  Yon  Aemam's  committal  in  Canada,  an 
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application  was  made  for  his  release  on  bail,  on  the  gronnd  that 
the  evidence  of  the  corpus  delicti  was  not  sufficient,  and  that  at 
the  most  the  offense  was  simply  that  of  obtaining  money  under 
false  pretenses,  which  was  not  within  the  treaty.  In  answer  to 
this  application,  and  denying  it,  Chief  Justice  Macauley  said : 
^^  The  committing  magistrate  has  transmitted  copies  of.  the  depo- 
sitions, etc.,  before  him,  bat  they  are  not  all  that  may  be  reason* 
ably  supposed  to  exist.  It  is  not  necessary  to  express  an  opinion 
on  the  point,  but  I  am  much  disposed  to  regard  the  instrument  as 
a  forged  bill ;  and  even  if  the  prisoner's  offense  amounted  to  false 
pretenses  only,  I  should  hesitate  to  bail  him  under  the  circum- 
stances under  which  he  has  been  taken,  surrendered  and  received 
into  custody.  Being  in  custody,  he  is  liable  to  be  prosecuted  for 
any  offense  which  the  facts  may  support." 

The  question  before  the  court,  and  the  only  one  upon  which  it 
passed  judgment,  was,  not  for  what  offense  the  prisoner  should  be 
tried,  but  whether  he  should  be  admitted  to  bail  The  court  was 
inclined  to  the  opinion  that  the  offense  was  that  of  forgery,  which 
was  the  crime  specified  in  the  extradition  proceedings ;  but,  if  it 
were  simply  that  of  false  pretenses,  the  decision  was  not  to  grant 
the  application  for  bail.  The  remark  incidentally  fell  from  the 
lips  of  Chief  Justice  Macauley,  that,  "  being  in  custody,"  the 
prisoner  "  is  liable  to  be  prosecuted  for  any  offense  which  the  facte 
may  support ; "  and  this  remark  is  the  only  part  of  the  utterance 
which  Secretary  Fish  quotes. 

This  case,  in  being  neither  pertinent  nor  authoritative,  lacks 
the  cardinal  qualities  of  a  good  precedent.  It  is  not  pertinent, 
because  the  question  considered  and  decided  by  the  court  is  en- 
tirely different  from  the  one  under  discussion  between  Lord  Derby 
and  Secretary  Fish.  Chief  Justice  Macaulay,  in  the  words  quoted, 
simply  stated  a  general  rule  of  criminal  law  which  no  one  dis- 
putes ;  but  in  stating  that  rule  he  expressed  no  opinion  as  to  the 
proper  construction  of  the  treaty  of  1842  between  Great  Britain 
and  the  United  States,  and  especially  as  to  the  rights  upon  which 
each  might  insist,  under  the  provisions  of  the  treaty,  in  respect 
to  the  trial  of  extradited  persons.  No  such  question  was  before 
him  or  decided  by  him ;  and  what  he  said  in  denying  an  applica- 
tion for  bail  is  not  to  be  forced  out  of  the  relations  in  which  the 
utterance  was  made. 
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Nor  is  the  precedent  any  better  as  an  authority.  If  the  words 
used  really  mean  all  that  they  were  quoted  to  prove,  they  would 
not  furnish  a  precedent  binding  upon  the  British  Government, 
unless  it  could  be  shown  that  the  Government,  having  knowl- 
edge of  them,  had  adopted  them  as  an  eiq^ression  of  its  views. 
To  make  a  single  sentence,  casually  falling  from  the  lips  of  a 
provincial  judge,  when  denying  an  application  for  bail,  an  author- 
ity as  against  Her  Majesty's  Government  as  to  the  proper  construc- 
tion of  an  international  compact,  is  immensely  to  overrate  its  im- 
portance, especially  so  when  that  compact  was  not  the  subject- 
matter  of  the  utterance,  and  not  necessarily  involved  in  its  mean- 
ing. We  may  hence  dismiss  this  precedent  as  being  neither  perti- 
nent nor  authoritative,  and,  of  course,  of  no  value  in  settling  the 
point  that  was  under  discussion. 

8.  The  Case  of  Jobn  Paxton.  —  The  third  case  is  that  of 
John  Paxton,  who,  in  1866,  was  extradited  from  the  United 
States  to  Lower  Canada,  on  the  charge  of  forgery.  The  charge 
brought  against  him  in  Canada  was  that  of  uttering  a  forged 
promissory  note,  knowing  it  to  be  forged.  His  plea  was  that  he 
could  not  be  tried  except  for  the  specific  crime  set  forth  in  the 
eidiradition  proceedings.  The  facts  of  the  plea  were  denied  in  the 
replication ;  and  a  jury,  having  been  empanelled  to  try  the  issue 
of  fact,  found  "  that  the  prisoner  was  extradited  for  forgery, 
whereas  he  is  actually  indicted  for  uttering  forged  paper." 

On  a  motion  to  set  aside  this  verdict  and  grant  a  new  trial, 
made  by  the  prosecutor  before  the  Queen's  Bench,  it  was  decided 
by  two  judges  against  one  that  the  question  submitted  to  the  jury 
was  not  a  proper  one  for  a  jury  to  determine,  that  a  new  trial  of 
that  issue  should  not  be  granted,  and  that  the  prisoner  should 
plead  and  answer  forthwith  to  the  indictment  found  against  him. 
Though  he  protested  against  being  tried  for  uttering  forged  paper, 
when  he  had  been  extradited  on  the  charge  of  forgery,  he  was, 
nevertheless,  tried  and  found  guilty  on  the  former  charge ;  and, 
the  sentence  being  postponed,  the  verdict  was  subsequently  con- 
firmed by  the  Court  of  Appeal,  consisting  of  the  same  judges, 
with  the  addition  of  Chief  Justice  Duval.  (10  Lower  Can. 
Jurist,  11,  212,  352,  and  Clarke  on  Extradition  [2d  ed.],  pp.  98- 
100.) 
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The  court,  in  this  case,  proceeded  upon  the  assumption  that  the 
defendant  had  no  standing  at  its  bar,  except  to  plead  to  the  indict- 
ment found  against  him.  It,  hence,  tried  him  for  the  offense 
charged  in  the  indictment,  without  any  reference  to  the  terms  of 
the  treaty  under  which  he  had  been  extradited,  or  the  proceed- 
ings under  that  treaty,  or  to  the  question  whether  the  offense  thus 
charged  was  or  was  not  the  one  for  which  he  had  been  surren- 
dered by  the  United  States. 

This  was,  in  practice,  the  adoption  of  the  French  doctrine, 
which  assigns  the  construction  and  application  of  extradition 
treaties  to  the  political  department  of  Government,  and  leaves 
the  judiciary  nothing  to  do  but  simply  try  offenders  for  the 
crimes  charged  against  them,  without  inquiring  into  the  form  of 
their  arrest,  or  the  mode  in  which  they  were  brought  within  its 
jurisdiction. 

The  proceeding  in  this  case  manifestly  has  no  application  what- 
ever, considered  as  a  precedent,  to  the  point  in  dispute  between 
the  two  Governments  in  respect  to  Winslow. 

Lord  Derby  and  Secretary  Fish  were  not  discussing  the  ques- 
tion whether  a  person,  extradited  under  the  treaty  of  1842,  and 
afterward  standing  before  a  court  of  justice  and  there  charged 
with  crime,  could  himself  set  up,  as  a  pica  of  defense,  that  the 
crime  for  which  he  was  about  to  be  tried  is  not  the  one  for  which 
he  was  surrendered,  and  on  this  ground  claim,  as  a  legal  right, 
that  the  court  has  no  jurisdiction  to  try  him  for  that  crime.  They 
were  not  disputing  about  any  question  of  right  or  jurisdiction  as 
between  the  prisoner  and  the  court  before  which  he  was  arraigned. 
Their  question  related  to  the  proper  constniction  of  the  treaty  it- 
self, with  reference  to  the  inquiry  whether  it,  expressly  or  by 
implication,  stipulates  that  the  party  surrendered  shall  be  tried 
only  for  the  offense  for  which  the  surrender  was  made,  and  hence 
whether  the  delivering  Government,  and  not  the  prisoner,  has 
the  right  to  insist  that  the  jurisdiction  acquired  by  the  surrender 
shall  be  limited  to  this  purpose.  Their  question  was.  one  of  di- 
plomacy as  between  the  two  Governments,  and  not  one  of  law  as 
between  the  prisoner  and  the  court. 

Upon  this  point  the  court  in  the  case  of  Paxton  expressed  no 
opinion,  and  passed  no  judgment ;  and,  hence,  its  action  has  no 
pertinency  whatever  to  the  matter  which  was  the  subject  in  con- 
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troversy.  Let  it  be  granted,  for  the  sake  of  the  ailment,  that 
the  prisoner  cannot  make  the  treaty  the  baeis  of  a  legal  right  in 
respect  to  the  crime  for  which  he  may  be  tried ;  and  it  does  not 
follow  that  the  surrendering  Government  cannot  claim  in  respect 
to  him  the  rights  which  flow  from  the  treaty.  The  two  questions 
are  entirely  distinct. 

It  is  quite  true  that  if  it  were  an  established  and  well-known 
rule,  in  the  courts  of  different  countries,  when  dealing  with  extra- 
dited persons,  to  pay  no  attention  to  the  fact  of  their  extradition 
and  try  them  for  any  crime  legally  charged  against  them,  and  if 
Governments  should  make  extradition  treaties,  and  deliver  up 
fugitive  criminals  to  each  other,  with  a  full  knowledge  of  this 
fact,  and  with  no  provisions  in  those  treaties,  express  or  implied, 
qualifying  or  limiting  the  application  of  the  rule,  then,  indeed, 
the  facts  would  show  a  tacit  acquiescence  in  the  rule  on  the  part 
of  these  Governments,  and  thus  it  might  become  a  rule  of  inter- 
national law.  This  is  conceivable,  but  it  is  not  real.  No  such 
fact  of  long  and  general  acquiescence  exists  or  has  ever  existed. 

The  few  cases  in  which  the  question,  whether  an  extradited 
person  can  be  tried  for  any  offense  other  than  the  one  for  which 
he  was  surrendered,  has  been  considered  by  courts,  falls  very  far 
short  of  establishing  any  such  rule ;  and,  in  these  cases  even,  the 
decisions  have  not  been  uniform  one  way  or  the  other.  No  one 
will  pretend  that  such  a  rule  exists  as  a  general  usage  of  nations. 

4.  The  Case  of  Bosenbaum.  —  The  fourth  case  is  that  of 
Rosenbaum,  occurring  in  Canada  in  1874,  in  respect  to  which 
Secretary  Fish  says  that  "  the  discharge  of  the  prisoner  was 
claimed  because  there  was  no  prohibition  under  the  laws  of  the 
United  States  against  the  trial  of  criminals  for  offenses  other  than 
those  for  which  they  were  extradited,  as  required  by  the  [English] 
act  of  1870."  (Foreign  relations  of  the  United  States,  1876,  p. 
235.)  Secretary  Fish  quotes  two  remarks  made  by  Mr.  Justice 
Samsay,  of  the  Supreme  Court  of  Canada. 

The  first  remark  is  the  following :  ^'  If  it  were  recognized  as  a 
principle  of  international  law  that  a  prisoner  extradited  could 
only  be  tried  for  the  crime  for  which  the  extradition  took  place, 
it  would  not  have  been  necessary  for  the  Imperial  Parliament  to 

23 
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make  these  provisionfl."    The  provisions  referred  to  are  those  of 
the  English  act  of  1870. 

There  are  three  answers  to  this  remark.  The  first  is,  that  the 
primary  and  main  question  between  Lord  Derby  and  Secretary 
Fisli  was  not  whether  such  immunity  is  secured  to  an  extradited 
prisoner  by  ^international  law,"  independently  of  treaties,  but 
whether  it  was  involved  in  the  treaty  of  1842  between  Great  Brit- 
ain and  the  United  States.  The  second  is,  that  the  text  writers 
on  international  law,  who  have  referred  to  the  subject  at  all,  re- 
cognize and  with  great  uniformity  affirm  the  "  principle  "  which 
Mr.  Justice  Eamsay  states  as  an  hypothesis,  simply  for  an  ai^n- 
mentative  purpose.  The  third  is,  that  the  object  of  the  provis- 
ions referred  to  in  the  English  act,  as  Lord  Derby  asserts,  and  as 
the  reason  of  the  thing  clearly  implies,  was  not  to  gain  ends  that 
lie  beyond  the  scope  of  British  extradition  treaties,  including  that 
with  the  United  States,  but  to  secure  their  proper  execution  ac- 
cording to  the  construction  placed  upon  them  by  the  ^^  Imperial 
Parliament" 

It  is  not  to  be  assumed  that  Parliament,  when  passing  a  law 
for  the  execution  of  these  treaties,  consciously  and  deliberately 
designed  to  insert  in  the  law  a  '^  principle  "  entirely  unknown  to 
them,  and  in  excess  of  their  provisions,  and  that,  too,  without  the 
consent  of  the  other  parties  to  these  treaties.  The  assumption 
contradicts  all  the  probabilities  and  proprieties  of  the  case,  and 
withal  is  not  sustained  by  a  particle  of  evidence.  The  proper 
view  of  the  English  Extradition  Act  is  that  Parliament  judged  it 
to  be  suitable  legislation  to  carry  into  effect  the  provisions  and 
purposes  of  existing  extradition  treaties. 

The  other  remark  of  Mr.  Justice  Bameay  is  as  follows:  ^^  I  am 
not,  however,  aware  that  it  has  been  laid  down  in  England,  that 
a  man,  once  within  the  jurisdiction  of  English  courts,  could  set 
up  the  form  of  his  arrest,  or  the  mode  by  which  he  came  into 
custody,  as  a  reason  for  his  discharge  when  accused  of  crime." 
This  remark  plainly  has  no  pertinence  to  the  question  under  dis- 
cussion between  Lord  Derby  and  Secretary  Fish.  That  question, 
as  previously  observed,  related,  not  to  what  the  prisoner  might 
plead  in  his  defense  as  a  ground  of  ^'  discharge,"  but  to  what  the 
delivering  Government  might  under  the  treaty  claim  in  his  be- 
half. 
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Nor  has  the  remark  any  significance,  as  a  rule  of  law,  when 
soDght  to  be  applied  in  this  country  to  the  trial  of  extradited 
persons.  The  Constitution  makes  the  treaties  of  the  United 
States  a  part  of  ^^  the  supreme  law  of  the  land ; "  and,  as  such, 
they  are  a  rule  for  courts.  British  treaties,  however,  have  no 
such  character  in  England  or  Canada,  except  as  they  are  invested 
with  it  by  law.  Now,  it  might  be  true,  in  Great  Britain  and 
Canada,  that  the  form  of  one's  arrest  and  the  mode  by  which  he 
came  into  custody  would  be  circumstances  of  no  legal  consequence 
in  reference  to  the  crime  for  which  it  would  be  allowable  to  try 
him  ;  yet  it  does  not  follow  that  the  same  would  be  equally  true 
in  the  United  States. 

If  the  extradition  treaties  of  the  United  States,  either  expressly 
or  by  implication,  do  secure  to  an  extradited  person  immunity 
against  trial  for  any  offense  other  than  the  one  for  which  he  was 
surrendered,  and  if  a  given  person,  having  been  surrendered  to 
the  United  States  on  a  specific  charge  of  crime,  is  sought  to  be 
put  on  trial  for  some  other  offense,  then  the  form  of  his  arrest 
and  the  mode  by  which  he  came  into  custody  are,  as  matters  of 
law,  vital  circumstances  in  the  case.  The  treaty,  under  which  he 
was  surrendered,  is,  upon  the  supposition  stated,  a  law  in  respect 
to  the  crime  for  which  he- may  be  tried.  He  has  a  legal  right  to 
claim  a  ^'  discharge ''  as  against  detention  or  trial  for  any  other 
crime,  committed  prior  to  his  extradition,  than  the  one  for  which 
the  surrender  was  made.  Whether  an  extradited  party  has  the 
same  legal  right  in  England  or  Canada  does  not  affect  the  ques- 
tion, one  way  or  the  other,  in  the  United  States. 

There  are,  hence,  two  serious  difficulties  with  the  second  re- 
mark of  Mr.  Justice  Kamsay.  One  is  its  irrelevancy  to  the  point 
under  discussion  between  the  two  Governments ;  and  the  other 
is  its  insignificance,  considered  as  furnishing  a  rule  by  which  to 
determine  what  an  American  court  may  or  may  not  do  in  dealing 
with  an  extradited  person. 

5.  The  Case  of  Barley.— The  fifth  case  is  that  of  Burley 
who,  in  1864,  was  demanded  from  Canada  by  the  CTuited  States, 
on  the  charge  of  having  con^mitted  robbery  on  board  the  steamer 
^^  Philo  Parsons  "  on  Lake  Erie.  He  claimed  in  Canada  that  he 
acted  as  an  ofi^cer  in  the  service  of  the  Confederate  States,  then 
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at  war  with  the  United  States,  and,  hence,  that  he  was  protected 
against  the  charge  by  the  right  of  belligerency  ;  and  yet  he  was 
surrendered  by  the  Canadian  authorities. 

Mr.  Clarke,  in  his  work  on  Extradition  (2d  ed.,  p.  90),  says 
that  when  Burley  was  brought  to  trial  in  the  State  of  Ohio,  ^'  the 
judge  ruled  that  if  the  acts  complained  of  had  a  belligerent  ol> 
ject,  and  were  done  under  the  authority  of  a  Confederate  com- 
mission, the  animus  furandi  was  Wanting  and  he  must  be  held 
not  gnilty.  The  jury  disagreed,  and  the  prisoner,  being  released 
,  on  moderate  bail,  did  not  reappear."  That  was,  consequently, 
the  end  of  the  case,  so  far  as  the  prisoner  was  concerned. 

Judge  Fitch,  who  tried  this  case,  told  the  jury  that  "  the  theft 
must  be  found  to  have  been  made  with  felonious  intent,"  and 
that  the  prisoner  '^  had  a  right,  if  commissioned,  to  take  the  boat, 
money,  or  other  property  for  the  furtherance  of  his  Govern- 
ment." He  also  said  that  '^  a  state  of  war  existed  between  the 
Federal  Government  and  the  Confederate  Government,  so  called, 
and  it  made  no  difference  whether  the  United  States  Government 
admitted  it  or  not."  ^^  The  charge  was  applicable  only  to  a  state 
of  war."  He  consequently  held  that,  ''as  a  soldier  of  the  Con- 
federate  States  Government,  he  [Burley]  had  a  soldier's  right  to 
capture  the  steamer  and  appropriate  her,  and  any  money  belong- 
ing to  her  to  the  cause  of  his  Government"  (Foreign  Relations 
of  the  United  States,  1876,  p.  264.) 

The  language  of  Judge  Fitch  implies  that  robbery  was  the 
offense  for  which  Burley  was  tried ;  and  his  doctrine  is  that,  if 
the  prisoner  acted  as  a  soldier  of  the  Confederate  Government, 
the  ^^  state  of  war "  secured  to  him  immunity  against  conviction 
on  this  charge. 

The  importance  of  this  case  grows  out  of  the  fact  that,  under 
the  apprehension  that  Burley  was  about  to  be  tried  for  piracy,  the 
attention  of  the  British  Government  was  called  to  it,  and  that 
the  question  whether  this  would  be  consistent  with  the  treaty  of 
1842  was  submitted  to  the  then  law  oflScers  of  the  Crown.  The 
evidence  taken  in  1868  by  the  select  committee  of  the  House  of 
Commons  on  Extradition,  contains  the  following  statement  as  to 
this  case,  made  before  the  committee  by  the  Right  Hon.  Ed- 
mund Hatnn)ond,  the  permanent  under  Secretary  for  Foreign 
Affairs : 
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'^  It  was  Bug^ted  that  the  American  Government  contemplated 
putting  him  [Burley]  on  his  trial  for  piracy,  which,  however,  did 
not  prove  to  have  been  the  case;  bnt  he  seems  to  have  been 
charged  in  the  United  States,  thongh  not  before  the  Canadian 
authorities,  with  assanlt  with  intent  to  commit  murder.  The 
question  was  referred  to  the  law  officers  in  this  country,  and  it 
was  held  that,  if  the  United  States  put  him  bona  jide  on  his  trial 
for  the  offense  in  respect  to  which  he  was  given  up,  it  would  be 
difficult  to  question  their  right  to  put  him  upon  his  trial  also 
for  piracy  or  any  other  offense  which  he  might  be  accused  of 
committing  within  their  territory,  whether  or  not  such  offense 
was  a  ground  of  extradition  or  even  within  the  treaty."  (Answer, 
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^'  We  admit  in  this  country  that  if  a  man  is  hona  fids  tried 
for  the  offense  for  which  ho  was  given  up,  there  is  nothing  to  pre- 
vent his  being  subsequently  tried  for  another  offense,  either  ante- 
cedentljr  committed  or  not."  (Answer,  1036.  See  Clarke  on 
£xtradition,  2d  ed.,  noU^  pp.  90,  91.) 

Secretary  Fish  refers  to  this  opinion  of  the  then  law  officers  of 
the  British  Government,  as  sustaining  his  view,  and  inconsistent 
with  that  of  Lord  Derby.  He  hence  uses  the  opinion  as  an  ar- 
gument of  the  ad  hominem  character.  (Foreign  Belations  of 
the  United  States,  1876,  p.  214.) 

What  then  did  the  British  Government  do  with  this  opinion, 
and  especially  what  did  it  say  to  the  Government  of  the  United 
States  ?  Lord  Bussell,  in  a  dispatch  dated  February  25,  1865,  to 
Mr.  Burnley,  Her  Majesty*  s  representative  at  Washington,  after 
referring  to  the  application  made  in  behalf  of  Burley,  proceeded 
to  say: 

'^I  have  to  state  to  you  that  having  considered  this  application 
in  communication  with  the  proper  law  officers  of  the  Crown,  Her 
Majesty's  Government  are  of  opinion  that  if  the  United  States 
Government,  having  obtained  the  extradition  on  the  charge  of 
robbery,  do  not  put  him  on  his  trial  upon  this  charge,  but  upon 
another,  namely,  piracy  (which,  if  it  had  been  made  before  the 
Canadian  authorities,  they  might  have  held  not  sufficiently  estab- 
lished to  warrant  his  extradition),  this  would  be  a  breach  of  good 
faith  against  which  Her  Majesty's  Government  might  justly  re- 
monstrate. If,  however,  the  United  States  Government  does 
hona  fide  put  Burley  on  his  trial  for  the  offense  in  respect  to 
which  he  was  given  up,  it  seems  to  Her  Majesty's  Government 
that  it  would  bs  difficult  to  question  the  riglit  of  that  Govern- 
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ment  to  put  him  upon  his  trial  for  piracy  also,  or  any  other  offense 
which  he  may  be  accused  of  haviug  committed  within  their  ter- 
ritory, whether  such  offense  was  or  was  not  a  ground  of  extradi- 
tion, or  even  within  the  treaty.  Accordingly  Her  Majesty's 
Government  can  only  so  far  comply  with  the  application  of  Mr. 
Burley,  senior,  as  to  instruct  you  to  protest  a^inst  any  attempt 
to  change  the  ground  of  accusation  upon  which  Burley  was  sur- 
rendered in  pursuance  of  the  treaty."  (Foreign  Relation  of  the 
United  States,  1876,  pp.  261,  262.) 

This  is  what  Her  Majesty's  representative  was  directed  to  say 
in  regard  to  the  case.  What  he  did  say  we  have  in  the  following 
communication  to  Secretary  Seward : 

"  Her  Majesty's  Government,  having  considered  this  applica- 
tion, are  of  opinion  that  if  the  United  States  Grovemment,  hav- 
ing obtained  the  extradition  on  the  charge  of  robbery,  do  not  put 
him  on  his  trial  upon  this  charge,  but  upon  another,  namely,  pi- 
racy (which,  if  it  had  been  made  before  tne  Canadian  authorities, 
they  might  have  held  not  suflSciently  established  to  warrant  his 
extradition),  this  would  be  a  breach  of  good  faith  against  which 
Her  Majesty's  Government  might  justly  remonstrate.  Her  Maj- 
esty's Government  are,  there£)re,  willing,  should  the  grounds 
upon  which  Burley  is  to  be  tried  take  the  above  turn,  to  comply 
so  far  with  the  application  of  Mr.  Burley, 'senior,  as  to  instnict 
me  to  protest  against  any  attempt  to  change  the  ground  of  accu- 
sation upon  which  Burley  was  surrendered  in  pursuance  of  the 
treaty."     (Id.,  p.  292.) 

This  letter,  addressed  to  Secretary  Seward  on  the  15th  of  March, 
1865,  was  a  formal  protest  against  putting  Burley  on  trial  for  pi- 
racy when  his  extradition  had  been  obtained  on  the  charge  of 
robbery,  and  against  any  attempt  to  change  the  ground  of  accu- 
sation upon  which  he  was  surrendered.  It  did  not  communicate 
to  Mr.  Seward  that  part  of  the  dispatch  of  Lord  Russell,  in  which 
his  Lordship  adopts  the  opinion  of  the  law  officers  of  the  Crown. 
That  opinion  sustains  the  doctrine  of  Secretary  Fish,  with  the 
qualification  that  the  extradited  person  must  first  have  a  bona 
fde  trial  upon  the  charge  in  respect  to  which  he  was  given  up. 
Lord  Russell  adopted  it,  and  communicated  it  to  Her  Majesty's 
representative  at  Washington,  but  the  latter  did  not  communicate 
it  to  the  Government  of  the  United  States. 

Mr.  Seward,  on  the  20th  of  March,  1865,  replied  to  the  protest 
as  follows : 
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"  Sir,  I  recur  to  your  note  of  the  15th  of  March,  which  relates 
to  B.  G.  Burley.  The  Honorable  the  Attorney-General  informs 
me  that  it  is  his  purpose  to  bring  the  offender  to  trial  in  the  conrts 
of  the  States  of  Onio  and  Michigan,  for  the  crimes  committed  by 
him  against  the  municipal  laws  of  those  States,  namely :  robbery 
and  assault  with  intent  to  commit  murder.  He  was  delivered  up 
by  the  Canadian  authorities  upon  a  requisition  which  was  based 
upon  charges  of  those  crimes,  and  also  upon  a  charge  of  piracy, 
which  is  triable,  not  by  State  courts,  but  by  the  courts  of  the 
United  States.  I  am  not  prepared  to  admit  the  principle  claimed 
in  the  protest  of  Her  Majesty's  Government,  that  the  offender 
could  not  legallv  be  tried  lor  the  crime  of  piracy  under  the  cir- 
cumstances of  the  case.  Nevertheless,  the  question  raised  upon 
it  has  become  an  abstraction,  as  it  is  at  present  the  purpose  of  the 
Government  to  bring  him  to  trial  for  the  crimes  against  municipal 
law  only.'^    (Id.,  p.  280.) 

The  answer  of  Mr.  Seward  shows  that  he  regarded  the  letter  of 
Mr.  Burnley  as  a  protest  against  putting  Burley  on  trial  for  pi- 
racy, when,  as  the  case  was  stated  to  him  by  the  representative  of 
the  British  Government,  he  had  been  delivered  up  simply  on  the 
charge  of  robbeiy.  He  says  that  he  was  not  prepared  to  admit 
the  principle  set  forth  in  the  protest,  but  held  that  Burley,  hav- 
ing been  surrendered,  as  he  understood  it,  upon  the  charge  of 
piracy,  as  well  as  upon  that  of  robbery  and  an  assault  with  intent 
to  commit  murder,  might  be  tried  for  the  piracy.  The  question, 
however,  was  a  mere  "  abstraction,"  since  the  Government  did 
not  propose  to  try  him  on  the  piratical  charge. 

There  was  evidently  some  confusion  of  understanding  between 
the  two  Governments  as  to  the  charge  on  which  Burley  was  extra- 
dited ;  yet,  so  far  as  Mr.  Seward  was  officially  informed,  the  atti- 
tude of  the  British  Government  was  simply  that  of  a  protest 
against  his  trial  for  piracy,  on  the  ground  that  this  was  not  the 
offense  for  which  the  prisoner  had  been  surrendered.  Secretary 
Fish,  in  the  Winslow  correspondence,  says  that  Burley  was  tried 
for  assault  with  intent  to  commit  murder,  which  Mr.  Seward  un- 
derstood to  be  embraced  in  the  charge  on  which  he  was  delivered 
up ;  and  in  regard  to  this  statement  Lord  Derby  remarks  that  the 
British  Government  had  no  knowledge  of  this  fact,  if  fact  it  was, 
until  so  informed  by  Secretary  Fish  in  1876.     (Id.,  p.  281.) 

We  have,  then,  in  this  case,  the  following  facts: 
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(1.)  That  the  law  officers  of  the  Crown,  being  consalted,  did 
express  the  opinion  that  if  the  United  States  put  Burley  on  trial, 
honafidey  for  the  crime  in  respect  to  which  he  had  been  surren- 
dered, it  would  be  allowable  to  try  him  afterward  for  piracy,  or 
any  other  crime  of  which  he  might  be  accused,  whether  within 
the  treaty  or  not,  and  whether  committed  before  or  after  his  ex- 
tradition. 

(2.)  That  Lord  Russell,  in  his  dispatch  to  Mr.  Burnley,  having 
expressed  the  opinion  that  it  would  be  a  breach  of  good  faith  to 
put  Burley  on  trial  for  piracy  when  he  had  been  delivered  up 
simply  on  the  charge  of  robbery,  qualified  the  expression  by 
adopting  and  stating  the  opinion  of  the  law  officers  of  the  Crown, 
and  then  directed  Mr.  Burnley  ^^  to  protest  against  any  attempt 
to  change  the  ground  of  accusation  upon  which  Burley  was  sur- 
rendered in  pursuance  of  the  treaty." 

(3.)  That  Mr.  Burnley,  in  his  letter  to  Mr.  Seward,  made  the 
protest  as  directed,  but  said  nothing  about  the  opinion  of  the  law 
officers  of  the  Crown,  or  its  adoption  by  Lord  Russell. 

(4.)  That  Mr.  Seward,  not  informed  of  this  opinion,  regarded 
the  letter  as  a  protest  against  trying  Burley  for  piracy,  when,  as 
the  British  Government  understood  and  officially  stated  the  case, 
he  had  been  surrendered  simply  on  the  charge  of  robbery. 

All,  then,  that  there  is  in  this  case,  considered  as  a  question  of 
acttuil  diplomacy  between  the  two  Governmei\ts,  is  exactly  in 
harmony  with  the  general  doctrine  maintained  by  Lord  Derby  in 
1876.  What  is  not  in  harmony  with  that  doctrine  is  the  opinion 
of  the  law  officers  of  the  Crown,  adopted  by  Lord  Russell,  but 
not  communicated  to  the  Government  of  the  United  States.  It 
was  not  the  subject  of  any  correspondence  between  the  two  Gov- 
ernments ;  and  the  United  States  had  no  knowledge  of  it  until 
after  the  case  was  entirely  disposed  of.  The  most  that  can  be 
said  is  that  such  an  opinion  was  held  by  one  party  to  the  treaty, 
but  was  not  communicated  to  the  other,  or  made  the  basis  of  any 
action  as  between  the  two  parties.  It  never  became  a  diplomatic 
fact ;  and  this  very  materially  changes  its  character,  considered  as 
an  argumentum  ad  haminem  addressed  in  1876  to  the  British 
Government. 

7.  The  Case  of  CaldwelL— The  sixth  case  is  that  of  Caldwell 
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examined  in  a  previous  chapter  so  far  as  the  action  of  the  United 
States  is  concerned,  but  not  with  reference  to  the  action  of  the 
British  Government.  Caldwell  was  extradited  from  Canada  to 
the  United  States  on  a  charge  of  forgery,  and  was  not  tried  for 
that  offense  at  all,  but  was  in  1871  tried  and  convicted  on  the 
charge  of  bribing  an  officer  of  the  United  States.  Being  ap- 
prised of  the  purpose  of  the  Government  to  try  him  for  the  lat- 
ter offense,  he  addressed  a  memorial  to  the  Governor- General  of 
the  Dominion  of  Canada,  asking  his  interposition  to  prevent  a 
trial  for  any  other  than  the  extradition  offense. 

This  memorial  was  transmitted  to  Her  Majesty's  Secretary  of 
State  for  the  Colonies.  The  Secretary,  in  his  reply  to  the  Gov- 
ernor-General, says  that  he  has  been  in  communication  with  Her 
Majesty's  Secretary  of  State  for  Foreign  Affairs  in  rcgard  to  the 
case,  and  that  the  opinion  of  the  law  officers  of  the  Crown  has 
been  taken  upon  it.  He  further  says  that  Her  Majesty's  Gov- 
ernment are  advised  that  there  is  no  occasion  for  "  claiming  the 
surrender  of  the  petitioner  from  the  United  States  Government ; " 
that,  as  it  appears,  "  he  has  been  duly  indicted  for  the  offense  by 
reason  of  which  he  was  surrendered,  and  it  seems  that  he  is  to  be 
tried  for  it;"  and  that  "Her  Majesty's  Government  are  further 
advised  that  there  is  nothing  in  the  convention  which  would  pre- 
clude the  indictment  of  the  petitioner  in  the  United  States  for  an 
additional  offense  which  is  not  enumerated  in  the  convention,  so 
long  as  such  proceedings  were  not  substituted  for  proceedings 
against  him  on  the  charge  by  reason  of  which  he  was  surren- 
dered." (Foreign  Relations  to  the  United  States,  1876,  pp.  265- 
268.) 

No  correspondence  was  opened  by  the  British  Government 
with  the  United  States  in  regard  to  this  case ;  and  hence  it  here 
ended  so  far  as  the  action  of  the  former  was  concerned.  The 
British  Government,  supposing  that  Caldwell  had  been  "  duly  in- 
dicted for  the  offense  by  reason  of  which  he  was  surrendered," 
and  that  he  was  about  "  to  be  tried  for  it,"  tliought  that  he  might 
be  tried  "  for  an  additional  offense  "  not  enumerated  in  the  treaty, 
"so  long  as  such  proceedings  are  not  substituted  for  proceedings 
against  him  on  the  charge  by  reason  of  which  he  was  surren- 
dered." The  facjt  in  the  case  is  that  Caldwell  was  not  tried  at 
all  on  the  charge  of  forgery.     That  charge  was  abandoned,  and 
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"  proceedings  *'  on  the  charge  of  bribing  an  officer  of  the  United 
States  were  "  sabstituted,"  under  which  he  was  tried,  convicted 
and  punished. 

The  opinion  of  the  British  Government  that,  having  been  iana 
fide  tried  for  the  extradition  offense,  the  prisoner  might  thereafter 
be  put  on  trial  for  ^^  an  additional  offense,^'  does  not  come  np  to 
the  doctrine  of  Secretary  Fish,  who  excluded  this  qualification 
altogether,  and  passes  beyond  the  doctrine  maintained  by  Lord 
Derby,  who  insisted  that  there  could  not,  in  consistency  with  the 
treat3»^,  be  any  trial  except  for  the  offense  for  wliich  the  party  was  ' 
surrendered.  It  does  not  perfectly  fit  tlie  doctrine  of  either.  It 
contradicts  that  of  Secretary  Fish  in  part,  and  that  of  Lord  Derby 
in  part.  The  British  Government  1871  supposed  that  the  United 
States  were  about  to  do,  and  only  to  do,  what  Lord  Derby  in  1878 
claims  as  the  only  thing  that  was  allowable ;  and  yet  it  then  ex- 
pressed an  opinion  as  to  trial  for  ^^  an  additional  offense,"  which 
Lord  Derby  in  1876  held  to  be  incorrect. 

The  Lord  Chancellor  of  England,  in  his  speech  in  the  House 
of  Lords,  disposes  of  this  case  by  simply  saying :  "  I  think  that 
the  less  said  about  the  case  of  Caldwell  the  better."  (Id.,  p. 
293.) 

Lord  Derby,  in  his  speech  in  the  House  of  Lords,  deals  with 
the  case  and  that  of  Burley  more  seriously.  After  saying,  in  re- 
gard to  Caldwell,  that  "  the  decision  not  to  interfere  in  the  matter 
was  communicated  to  the  Governor  of  Canada,  and  there  the  case 
ended  so  far  as  we  are  concerned,"  he  proceeded  to  say : 

"  Now,  I  am  not  about  to  deny  that  these  two  cases  show  clearly 
enough  that  the  view  of  our  international  duty  taken  by  the 
then  law  ofiicers  is  different  from  that  which  we  have  been  ad- 
vised to  adopt.  But  I  deny  altogether  that  that  difference  of 
views  disposes  of  our  case.  I  speak  with  the  highest  respect  of 
the  legal  advisers  of  the  Governments  of  1864  and  1870,  but  they 
would  not  claim  that  their  opinion  could  bind  their  successors. 
And  I  observe  this,  that  though  they  do  not  advise  that  in  certain 
cases  a  claim  should  be  pressed,  though  they  express  doubt  whether 
it  ought  to  be  pressed,  yet  in  no  part  of  this  correspondence  has 
the  claim  ever  been  abandoned.  We  have  never  said  to  the 
American  Government  that  we  thought  it  one  which  could  not 
be  justly  advanced.  We  have  simply  forborne  to  press  it  in  cer- 
tain cases,  and  it  is  possible  and  conceivable  that  other  motives 
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may  Iiave  operated  besides  those  of  a  judicial  or  administrative 
character.  I  can  quite  understand  that  both  in  1864  and  1870 
reasons  of  a  political  character  may  have  indisposed  the  then 
Grovernments  to  press  any  demand  on  the  United  States  as  to 
which  in  their  minds  any  doubt  may  have  existed.  I  am  not  at- 
tacking what  they  did ;  bat  1  contend  that  to  waive  a  ri^ht  on 
one  occasion,  or  on  two,  is  not  to  abandon  it ;  that  the  opinions  of 
the  law  officers  of  one  Government,  however  deserving  of  re- 
spect, are  not  international  documents ;  and  that,  as  between  the 
united  States  and  England,  nothing  has  passed  which  amounts 
to  an  abandonment  of  the  claim  which  we  put  forth  in  this  cor- 
respondence."    (Id.,  p.  281.) 

Lord  Derby  here  concedes  —  what  is  undoubtedly  the  fact  — 
that  the  law  officers  of  the  Crown  and  the  British  Government  in 
1864  and  1870  took  a  view  which  is  ditferent  from  that  adopted 
by  another  set  of  law  officers  and  the  British  Government  in  1876. 
He  is  entirely  correct  in  saying  that  nothing  ever  passed  between 
that  Government  and  the  United  States  committing  the  former 
to  the  view  expressed  in  1.864  and  1870.  Secretary  Fish,  in  order 
to  find  it,  had  to  go  outside  of  the  records  of  his  own  office.  Not 
a  syllable  of  correspondence,'  containing  the  view,  had  ever  passed 
between  the  two  Governments.  The  protest  of  the  British  Gov- 
ernment as  to  the  case  of  Burley  was  exactly  in  harmony  with  the 
tlieory  maintained  by  Lord  Derby  in  1876 ;  and  as  to  the  case  of 
Caldwell  there  was  no  correspondence. 

It  is  true,  however,  that  the  opinions  of  the  law  officers  which 
were  held  in  1864  and  1870,  but  not  communicated  to  the  United 
States,  were  in  1876  rejected  by  the  British  Government ;  and 
Secretary  Fish,  in  the  Winslow  correspondence,  had  whatever 
argumentative  advantage  could  arise  from  this  contrariety  of  opin- 
ions.  This  point  he  pressed.  The  fact  itself  admitted  of  no 
denial. 

Lord  Derby,  and  the  Lord  Chancellor  of  England,  while  treat- 
ing the  opinions  of  the  former  law  officers  courteously,  maintained 
that  they  were  not  correct ;  and,  for  the  purpose  of  establishing 
this  proposition,  they  appealed  to  the  nature  and  design  of  extra- 
dition, as  set  forth  by  European  text  writers,  to  the  language  used 
in  the  treaty  of  1842,  and  to  the  legislation  of  both  Governments 
for  its  execution.  It  is  a  noticeable  feature  of  the  correspondence 
that  Secretary  Fish  nowhere  attempts  any  reply  to  this  argument. 
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As  already  remarked,  his  main  effort  donsisted  in  the  citation  of 
adverse  British  precedents,  which  he  did  not  analyze  with  a  view 
to  ascertain  their  exact  character. 

The  precedents  sought  in  the  cases  of  Heilbronn,  Von  Aeroam, 
Paxton,  and  Rosenbaum,  the  last  three  of  which  occurred  in  Can- 
ada, are  not  relevant,  since  they  do  not  bear  upon  the  direct 
point  under  discussion,  which  was  not  whether  the  prisoner  could 
set  up  the  treaty  in  his  plea  of  defense,  but  whether  the  Govern- 
ment surrendering  him  could  by  the  terms  of  the  treaty  claim 
that  he  should  be  tried  only  for  the  offense  on  which  the  sarreQ* 
der  was  grounded. 

The  precedents  furnished  by  the  cases  of  Burley  and  Caldwell, 
though  they  involve  the  action  of  the  British  Government,  and 
contaip  the  expression  of  an  opinion  different  from  that  held  in 
1876,  possess,  as  to  that  opinion,  no  international  character  what- 
ever. The  opinion  was  not  communicated  to  the  United  States, 
and  was  not  the  basis  of  any  action  as  between  the  two  Govern- 
ments. The  United  States  had  no  diplomatic  right  to  that  opin- 
ion, since  it  was  never  the  subject  of  diplomacy  at  all.  Though 
inconsistent  with  the  position  taken  in  1876,  it  had  never  assumed 
such  a  form  of  expression  as  to  make  it  a  diplomatic  fact.  And, 
moreover,  it  was  qualified  by  the  condition  that  the  surrendered 
person  must  first  have  a  hoiiafide  trial  for  the  crime  in  respect  to 
which  he  was  delivered  up,  before  he  could  be  put  on  trial  for 
any  '^  additional  offense ; "  and  this  condition  was  excluded  by  the 
doctrine  of  Secretary  Fish. 

7.  The  Vital  Question  at  Issue.  —  The  vital  question,  how- 
ever, was  not  whether  all  the  public  men  of  England  had  always 
held  the  same  opinions  on  the  subject  of  extradition,  but  whether 
the  treaty  of  1842  between  the  two  Governments  did,  in  virtue 
of  an  implication  resulting  from  its  express  stipulations,  sustain 
the  doctrine  that  a  person  extradited  under  it  could  be  tried  only 
for  the  offense  charged  against  him  in  the  proceedings  and  which 
was  the  basis  of  the  surrender.  The  position  of  Secretary  Fish, 
in  respect  to  this  question,  renders  meaningless  the  provisions, 
found  in  all  the  extradition  treaties  of  the  United  States,  that 
relate  to  the  crimes  for  which  extradition  may  be  had,  to  the  nec- 
essity of  specifically  charging  some  one  or  more  of  these  crimes, 
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and  to  the  evidence  which  must  be  submitted  to  the  dehVering 
Government  in  proof  of  the  same. 

It  18  to  be  remembered  that  each  Government  assumes,  as  its 
starting  point  in  making  an  extradition  treaty,  that  every  person 
within  its  jurisdiction  and  not  violating  its  laws  is  entitled,  as 
against  all  the  world,  to  the  ji^rima  facie  right  of  undisturbed  and 
protected  asylum.  Kow,  neither  Government  agrees  to  a  with- 
drawal of  this  right  in  respect  to  any  accused  party,  and  neither 
agrees  to  place  that  party  in  the  custody  of  the  other,  except  upon 
specified  conditions  distinctly  stated  in  the  treaty,  and  for  a  pur- 
pose as  distinctly  stated  in  the  proceedings  required  by  the  treaty ; 
and  hence  it  is  simply  monstrous  to  assume  that  these  conditions 
and  this  purpose  are  operative  only  for  securing  the  surrender, 
and  absolutely  of  no  effect  the  moment  the  surrender  has  been 
actually  obtained.  And  yet  this  was  the  position  of  Secretary 
Fish. 

8.  The  Object  of  Extradition.  —  Extradition  is  certainly  not 
a  proceeding  for  its  own  sake,  but  simply  a  means  to  an  end ;  and 
that  end  is  to  give  the  receiving  Government  the  opportunity  to 
put  the  accused  party  on  trial,  and,  if  convicted,  to  punish  him 
according  to  law.    A  trial  for  what  ? 

The  treaty  answers  this  question,  in  a  general  manner,  by  nam- 
ing the  offenses  for  which,  and  for  which  only,  extradition  may 
be  obtained  at  all.  It  further  answers  the  question,  in  a  specific 
and  definite  manner,  by  requiring  that  some  one  or  more  of  these 
offenses  shall  be  charged  by  the  demanding  Government,  and  then 
proved  to  the  satisfaction  of  the  Government  asked  to  make  the 
delivery,  as  indispensable  conditions  of  the  right  to  claim  the  per- 
son of  the  alleged  fugitive  on  the  charge  and  for  the  purpose  set 
forth. 

To  ignore  these  limitations  that  lie  in  extradition  as  a  means 
and  that  govern  it  as  such,  and  regard  them  as  of  no  consequence 
when  the  delivery  has  been  made,  is,  upon  the  very  face  of  the 
statement,  a  palpable  perversion  of  the  remedy  itself.  This  being 
legitimate,  then  all  the  conditions  and  qualifications,  found  in  ex- 
tradition treaties,  sink  into  absolute  insignificance,  and  become 
the  sheerest  surplusage  imaginable.  The  extradition  treaties  of 
the  United  States  would  not,  upon  this  construction,  be  respect- 
able, even  as  literary  documents. 
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CHAPTER  XVL 


THE   ENGLISH   EXTBADITION  ACT. 


1.  The  Occasion  of  the  Act.  —  The  English  Extradition  Act 
of  1870,  of  which  frequent  mention  is  made  in  the  correspond- 
ence between  Great  Britain  and  the  United  States  with  reference 
to  the  case  of  Winslow,  grew  out  of  the  investigations  of  a  com- 
mittee appointed  by  the  House  of  Commons,  and  directed  to  ex- 
amine the  whole  subject  of  extradition  law  and  report  any  recom- 
mendations adapted  to  its  improvement.  The  previous  practice 
of  Parliament  had  been  to  provide  by  special  acts  for  the  execu- 
tion of  extradition  treaties.     Five  such  acts  were  in  existence. 

In  1870  it  was  judged  expedient  to  establish  a  comprehensive 
and  general  code  on  the  subject,  applicable  to  all  the  extradition 
treaties  of  the  British  Government,  and  designed  to  be  corrective 
of  evils  which  had  been  disclosed  by  the  committee  of  the  House 
of  Commons.  The  preparation  of  this  code  was  mainly  the  work 
of  Sir  Thomas  Henrv. 

Lord  Derby,  in  the  Winslow  correspondence,  gives  the  follow- 
ing explanation  of  this  law :  "  It  is  to  be  regarded  as  intended 
to  prevent,  for  the  future,  evils  that  were  pointed  out  by  Mr, 
Hammond  and  others,  as  having  occurred,  and  being  liable  to 
occur  in  private  prosecutions  to  which  the  attention  of  the  Gov- 
ernment had  not  been  called.  Her  Majesty's  Government  con- 
sider the  provisions  of  the  act  as  having  been  devised,  not  in  the 
particular  interest  or  for  the  particular  ends  of  Great  Britain,  but 
as  the  embodiment  of  what  was  the  general  opinion  of  all  coun- 
tries on  the  subject  of  extradition,  and  as  being  beneficial  to  all 
and  injurious  to  none.  That  the  general  opinion  of  European 
nations  has  justified  this  view  is  proved  by  the  acceptance,  by 
most  of  the  leading  nations  of  Europe,  of  extradition  treaties 
based  on  its  provisions."  (Foreign  Relations  of  the  United 
States,  1876,  p.  228.) 

2.  Treaties  based  on  the  Act.  —  Mr.  Clarke,  in  an  Appen- 
dix to  his  treatise  on  Ext]*adition  (2d  ed.)  gives  the  full  text  of 
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tlio  extradition  treaties  of  Great  Britain,  since  1870,  with  Ger- 
manj,  Belgium,  Italy,  Denmark,  Austria,  Sweden  and  Norway, 
and  Brazil,  every  one  of  which  expressly  recognizes  the  principle 
that  an  extradited  party  is  triable  only  for  the  crime  or  crimes  in 
respect  to  which  his  surrender  was  made. 

The  seventh  article  of  the  treaty  with  Germany  provides  as 
follows :  ^^  A  person  surrendered  can  in  no  case  be  kept  in  prison 
or  brought  to  trial  in  the  State  to  which  the  surrender  has  been 
made  for  any  crime  or  on  account  of  any  other  matters  than  those 
for  which  the  extradition  shall  have  taken  place.  This  stipula- 
tion does  not  apply  to  crimes  committed  after  the  extradition." 

So,  also,  the  sixth  article  of  the  treaty  With  Belgium  provides 
thus :  "  When  any  person  shall  have  been  surrendered  by  either 
of  the  high  contracting  parties  to  the  other,  such  person  shall 
not,  until  he  has  been  restored,  or  had  an  opportunity  of  return- 
ing to  the  country  from  whence  he  was  surrendered,  be  triable  or 
tried  for  any  offense  committed  in  the  other  country  prior  to  the 
surrender,  olher  than  the  particular  offense  on  account  of  which 
he  was  surrendered. 

Similar  provisions  are  found  in  the  other  treaties  contained  in 
the  Appendix  of  Mr.  Clarke.  The  acceptance  of  this  principle 
by  these  nations,  in  accordance  with  the  English  act  of  1870, 
shows  their  understanding  of  the  general  doctrine  of  extradition. 
If  the  English  doctrine  on  this  subject  had  been  repulsive  to  their 
views,  they  certainly  would  not  have  made  treaties  embodying  it 
in  express  terms. 

3.  Position  of  the  British  Government.  —  A  letter  ad- 
dressed  by  Sir  E.  Thornton  to  Secretary  Fish,  on  the  22d  of  Sep- 
tember, 1870,  soon  after  the  English  act  was  passed,  called  the 
attention  of  the  United  States  Government  to  its  provisions. 
Mr.  Fish  made  the  letter  an  occasion  for  inquiring  whether  it 
would  not  be  possible,  in  a  new  treaty,  to  provide  "  that,  if  dur- 
ing the  trial  of  a  person  whose  extradition  had  been  asked  for  a 
crime,  such  as  larceny,  evidence  previously  unknown  should  ap- 
pear that  a  prisoner  had  been  guilty  of  a  higher  crime,  such  as 
murder,  it  should  be  legal  to  try  him  for  the  latter  crime." 

Sir  E.  Thornton  was  instructed  to  answer  this  question,  and  did 
answer  it  as  follows :  "  That  any  provision  in  a  treaty  by  which 
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the  fugitive  surrendered  for  one  ofEense  mentioned  in  the  schedule 
may  be  tried  for  any  offense  committed  prior  to  his  extradition, 
other  than  the  extradition  crime  for  which  he  was  surrendered, 
would  be  inadmissible."  (Foreign  Relations  of  the  United  States, 
1876,  p.  228.) 

The  "  schedule  "  here  referred  to  is  a  part  of  the  act  of  1870, 
containing  a  list  of  extradition  crimes,  including  those  in  the 
then  existing  treaties  of  Great  Britain,  which  must  not  be  ex- 
ceeded in  the  negotiation  of  other  treaties.  Parliament  chose  by 
law  to  make  a  list  of  such  crimes,  and  thereby  limit  the  ti-eaty 
power. 

The  correspondence  between  Sir  E.  Thornton  and  Secretary 
Fish,  immediately  after  the  passage  of  the  English  act,  and  the 
subsequent  correspondence  between  them  in  relation  to  a  new 
treaty,  show  that  the  position  taken  by  the  British  Government 
in  regard  to  Winslow  was  not  an  idea  extemporized  for  that  occsl- 
sion,  and  hitherto  unknown  to  the  United  States.  The  course 
which  the  former,  by  a  mistake,  supposed  that  the  latter  meant 
to  pursue  with  reference  to  Lawrence,  raised  the  question  in  re- 
gard to  Winslow  whether,  in  the  event  of  his  surrender,  a  similar 
course  might  not  be  adopted  in  respect  to  him.  A  guaranty 
against  such  a  course,  as  expressly  provided  for  in  the  English 
act,  and,  as  claimed  by  Lord  Derby,  virtually  involved  in  the 
treaty  of  1842,  was  hence  required  before  making  the  delivery. 
Secretary  Fish  declined  to  give  any  guaranty  as  to  the  trial  of 
Winslow  ;  and  thus  the  whole  question,  as  to  the  construction  of 
the  treaty  and  the  application  of  the  English  act  thereto,  was 
opened  for  diplomatic  discussion. 

This  discussion  was  continued  until  the  early  part  of  July, 
1876;  and  in  the  meantime  the  President,  on  the  20th  of  June, 
informed  Congress  that,  if  the  British  Government  maintained 
its  position,  he  should  not,  unless  specially  requested  to  do  so  by 
Congress,  take  any  further  "  action  either  in  making  or  granting 
requisitions  for  the  surrender  of  fugitive  criminals  under  the 
treaty  of  1842." 

On  the  27th  of  the  following  October,  Sir  E.  Thornton  in- 
formed Secretary  Fish  that  Her  Majesty's  Government  had  de- 
termined, "  as  a  temporary  measure  until  a  new  extradition  treaty 
can  be  concluded,''  and  without  abandoning  its  construction  of 
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the  treaty  of  1842,  to  recede  from  the  demand  of  a  formal 
gnaranty  in  respect  to  the  trial  of  an  extradited  person ;  and  on 
the  22d  of  the  next  Pecember,  the  President  communicated  tliis 
fact  to  Congress,  and  declared  his  purpose  to  regard  the  treaty  as 
still  operative,  and  in  the  future  to  make  and  grant  requisitions  for 
the  surrender  of  fugitive  criminals  under  it. 

Thus  the  controversy  came  to  an  end,  leaving  the  question  in 
such  a  form  that,  although  the  Government  of  the  United  States 
is  not  required  to  give  a  positive  pledge  as  to  the  trial  of  an  ex- 
tradited party,  considerations  of  prudence  and  international  court- 
esy clearly  suggest  that  the  British  view  on  this  subject  should 
not  be  practically  disregarded. 

In  the  course  of  the  discussion  between  the  two  Governments, 
three  of  the  provisions  of  the  English  Extradition  Act,  and  es- 
pecially two  of  them,  came  under  consideration ;  and  these  we 
now  proceed  to  examine : 

4.  The  Prorision  as  to  Trial,  —  The  nineteenth  section  of 
the  act  contains  one  of  these  provisions,  and  reads  as  follows: 

"Where,  in  pursuance  of  any  arrangement  with  a  foreign 
State,  any  person  accused  or  convicted  of  any  crime  which,  if 
committed  m  England,  would  be  one  of  the  crimes  described  in 
the  first  schedule  to  this  act,  is  surrendered  by  that  foreign  State, 
such  person  shall  not,  until  he  has  been  restored  or  had  an  oppor- 
tunity of  returning  to  such  foreign  State,  be  triable  or  tried  for 
any  offense  committed  prior  to  the  surrender  in  any  part  of  Her 
Majesty's  dominions,  other  than  such  of  the  said  crimes  as  may 
be  proved  by  the  facts  on  which  the  surrender  is  grounded." 

The  party  in  relation  to  whom  this  statute  operates  is  repre- 
sented as  having  been  surrendered  "  in  pursuance  of  any  arrange- 
ment with  a  foreign  State,"  and  as  having  been  ^'accused  or 
convicted  of  any  crime  which,  if  committed  in  England,  would 
be  one  of  the  crimes  described  in  the  first  schedule  to  this  act." 
This  language  distinctly  designates  the  person  to  whom  the  statute 
refers. 

The  schedule  provides  that  the  crimes,  therein  mentioned,  shall 

^'  be  construed  according  to  the  law  existing  in  England,  or  in 

any  British  possession  (as  the  case  may  be),  of  the  date  of  the 

alleged  crime,  whether  by  common  law  or  by  statute  made  before 
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or  after  the  passage  of  this  act."  The  theory  of  this  provision  is^ 
that  the  law,  as  it  was  when  the  crime  was  committed,  sliall  fix 
its  character,  and  hence  that  no  subsequent  legislation,  giving  to 
the  act  a  new  and  different  character,  shall  be  operative  in  that 
particular  case. 

Kow,  from  the  list  of  crimes  triable  nnder  the  special  juris- 
diction, secured  by  extradition,  the  statute  excludes  all  offenses 
^^  committed  prior  to  the  surrender  in  any  part  of  Her  Majesty's 
dominions,"  and  all  offenses  not  "  proved  by  the  facts  on  which 
the  surrender  is  grounded,"  until  the  extradited  party  "  has  been 
restored  or  had  an  opportunity  of  returning  to  said  foreign  State." 
This  provides  that,  before  he  can  be  tried  for  any  but  the  extra- 
dition crime  or  crimes,  hc^must  by  the  British  Government  have 
been  restored  to  the  country  from  which  he  was  removed,  or 
must  have  had  an  opportunity  of  returning  thither  by  the  with- 
drawal for  a  reasonable  time  of  all  restraint  upon  his  liberty. 

The  implication  is  that,  if  being  thus  restored,  the  party  chooses, 
of  his  own  accord,  to  return  to  the  jurisdiction  of  the  British 
Government,  or  that  if  not  being  restored  but  having  the  oppor- 
tunity of  return  to  the  foreign  State  from  which  he  was  removed, 
he  chooses  not  to  do  so,  but  to  remain  under  the  jurisdiction  ac- 
quired by  the  removal,  then,  in  either  case,  he  may  be  tried  for 
an  offense  committed  prior  to  the  surrender,  and  not  included  in 
the  terms  thereof.  The  immunity  against  trial  for  any  but  the 
extradition  charge  is  limited  by  these  qualifications. 

Moreover,  if  the  party  shall,  after  his  surrender,  commit  a 
crime  or  crimes  in  any  part  of  Her  Majesty's  dominions,  either 
while  in  custody  or  after  his  discharge,  then  no  immunity  what- 
ever, as  to  trial  therefor,  is  secured  to  him.  His  case,  upon  this 
supposition,  would  be  similar  to  that  of  any  other  offender. 

The  obvious  design  of  the  statute  is  to  confine  the  jurisdiction 
gained  by  extradition  to  the  specific  purpose  set  forth  in  the  pro- 
ceedings when  gaining  it  The  rule  laid  down  to  this  end  is  that 
the  triable  crime,  subject  to  the  qualifications  above  stated,  mnst 
.  be  such  "  as  may  be  proved  by  the  facts  on  which  the  surrender 
is  grounded."  This  assumes  that  these  ^^  facts,"  supported  by  the 
proper  evidence,  were  submitted  to  the  Government  asked  to 
make  the  delivery ;  that,  in  its  judgment,  they  sufficiently  estab- 
lished the  commission  of  the  crime  or  crimes  for  which  the  extra- 
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dition  was  soaght,  and  that  on  this  ground  the  delivery  was  made 
in  pursuance  of  a  treaty.  The  crime  thus  shown  by  tlie  " facts" 
brought  out  in  the  extradition  proceedings,  is  the  only  one  for 
which  the  party  can  be  put  on  trial  under  British  authority, 
^^  until  he  has  been  restored  or  had  an  opportunity  of  returning  to 
such  foreign  State,"  unless  he  shall  commit  some  other  crime 
alter  his  extradition. 

This  does  not  preclude  additional  evidence,  besides  that  on 
which  he  was  surrendered,  in  proof  of  the  crime  wheu  he  is 
biXfUght  to  trial ;  but  it  does  preclude  a  trial  for  any  other  crime 
until  one  of  the  specified  conditions  of  such  trial  shall  be  supplied, 
or  the  party,  after  extradition,  shall  have  committed  some  other 
crime.  '^ 

The  British  Government,  by  this  part  of  the  English  act,  con- 
cedes and  means  to  concede  to  other  Governments  precisely  what 
it  expects  and  demands  from  them.  There  can  be  no  pretense 
that  the  statute  is  in  conflict  with  their  rights,  as  growing  out  of 
extradition  treaties.  It  simply  limits  the  jurisdiction  of  British 
courts  to  the  offense  or  offenses  on  the  charge  and  proof  of  which 
extradition  was  claimed  and  granted,  and  thus  protects  the  extra^ 
dited  party  against  any  abuses  of  power  by  these  courts.  Such  a 
case  as  that  of  Heilbronn,  to  which  Secretary  Fish  referred,  could 
not  occur  under  this  statute. 

6.  Provision  as  to  Surrender.  —  A  second  provision,  found 
in  the  second  sub-section  of  the  third  section  of  the  English  Act, 
reads  as  follows : 

"  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  State 
unless  provision  is  made  by  the  law  of  that  State,  or  by  ar- 
rangement, that  the  fugitive  criminal  shall  not,  until  he  lias  been 
restored  or  had  an  opportunity  of  returning  to  Her  Majesty's 
dominions,  be  detained  or  tried  in  that  foreign  State,  for  any  of- 
fense committed  prior  to  his  surrender,  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the  surrender  is  grounded." 

Lord  Derby,  in  his  letter  to  General  Schenck,  immediately 
after  the  demand  for  Winslow  was  made,  referred  to  this  statute, 
remarking  that  "  the  Secretary  of  State  for  the  Home  Department 
fears  tliat  the  claim  advanced  by  your  Government  to  try  Law- 


212  THB  ENGLISH  EZTBABITION  ACTT. 

rence  in  the  recent  case  of  extradition,  with  which  yon  are  famil- 
iar, for  other  crimes  than  the  extradition  crime  for  which  he  was 
surrendered,  amounts  to  a  denial  that  any  such  law  [exempting 
him  from  such  trial]  exists  in  the  United  States,"  and  further  re- 
marking that "  the  disclaimer  of  your  Government  of  any  implied 
understanding  existing  with  Her  Majesty's  Government  in  this 
respect,  and  the  interpretation  put  upon  the  act  of  Congress  of 
August,  12,  1848,  chapter  147,  section  3,  preclude  any  longer  the 
belief  in  the  existence  of  any  effective  arrangement  which  Her 
Majesty's  Government  had  previously  supposed  to  be  practically 
in  force."    (Foreign  Relations  of  the  United  States,  1876,  p.  207.) 

On  this  ground  the  surrender  of  Winslow  was  refused  unless 
the  requisite  guaranty  in  respect  to  his  trial  was  given.  This  was 
according  to  the  £nglish  act  of  1870,  and  as  claimed  by  Lord 
Derby  and  denied  by  Secretary  Fish  in  the  subsequent  corre- 
spondence, according  to  the  spirit  and  intent  of  the  treaty  of 
1842. 

The  practical  end,  sought  by  this  clause  of  the  English  act,  is 
to  limit  the  jurisdiction  over  a  fugitive  criminal  when  surrendered 
by  Great  Britain  to  a  foreign  State  to  'Hhe  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is  grounded."  This 
description  of  the  crime  assumes  that  it  comes  within  the  enumer- 
ation of  the  treaty  ;  tliat  the  foreign  State  has  charged  the  crime 
upon  a  given  person ;  that,  as  a  basis  for  his  surrender,  proof  of 
his  guilt  has  been  furnished ;  and  that  the  British  Government 
having  examined  the  case,  has  judged  the  evidence  sufficient  to 
justify  the  surrender,  in  order  that  the  party  accused  may,  in  the 
foreign  State  demanding  him,  be  put  on  trial  for  the  crime,  and 
that  only,  which  was  proved  by  the  facts  on  which  the  surrender 
was  grounded.  The  theory  of  the  provision  is  that  this,  and  this 
only,  is  the  crime  for  the  trial  of  which  the  surrender  was  made, 
and  hence  that  the  jurisdiction  granted  thereby  is  limited  to  this 
purpose. 

The  method  of  gaining  this  end,  as  provided  for  in  the  clause, 
is  to  forbid  the  surrender  of  a  fugitive  criminal  "to  a  foreign 
State  unless  provision  is  made  by  the  law  of  that  State,  or  by^ 
arrangement,  that  the  fugitive  criminal  shall  not,  until  he  has 
been  restored  or  had  an  opportunity  of  returning  to  Her  Majesty's 
doniinioiis,  be  detained  or  tried  in  that*  foreign  State  for  any  of- 


PBOYISION  AS  TO  BUBRENDEB.  213 

fense  committed  prior  to  his  surrender,  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the  surrender  is  grounded." 
Parliament  chose  in  this  way  to  secure  a  guaranty  beforehand, 
that  the  jarisdiction,  given  by  surrender  on  the  part  of  Great 
Britain,  would  be  confined  to  the  purpose  for  which  it  was  given. 

It  is  true  that  the  treaty  of  1842  between  the  two  Governments 
does  not,  in  express  terms,  contain  any  such  provision  in  respect 
to  the  manner  of  its  execution;  yet  if  it  implies  that  the  jurisdic- 
tion acquired  under  it  is  to  be  Umited  to  the  purpose  for  which 
it  was  acquired,  then  the  provision  is  consistent  with  the  treaty. 

The  treaty  limits  the  right  of  demand  and  the  obligation  of  de- 
livery to  seven  distinctly  enumerated  crimes,  thereby  implying 
that  the  jurisdiction  secured  under  it  is  not  to  exceed  this  enu- 
meration. The  treaty  still  further  provides  that,  in  every  case  of 
actual  delivery,  the  crime  or  crimes  for  which  the  surrender  is 
demanded  shall  be  definitely  specified,  just  as  clearly  implying 
that  the  jurisdiction  sought,  if  gained,  has  its  limits  in  this  spe- 
cification. There  is  still  further  a  provision  that  the  delivery 
shall  be  made  only  when  the  charge  is  proved  by  evidence  that 
would,  according  to  the  laws  of  the  Government  asked  to  make 
the  surrender,  be  sufiicient  to  justify  the  apprehension  and  com- 
mitment of  the  accused  person  for  trial,  if  the  offense  charged 
had  been  committed  under  its  jurisdiction ;  and  this  implies  that 
the  offense  deemed  proved  by  the  delivering  Government,  and 
in  respect  to  which  the  delivery  was  made,  is  the  only  one  for 
which  the  party  can  be  put  on  trial  in  virtue  of  the  custody  se- 
cured thereby. 

There  is  no  right  of  demand,  and  no  obligation  of  delivery,  in 
violation  of  the  terms  from  which  these  implications  arise.  A 
special  and  limited  jurisdiction  over  the  extradited  party  is,  by 
the  terms  and  necessary  implications  of  the  treaty,  the  only  juris- 
diction that  can  be  gained  under  it  in  respect  to  any  crime  or  cause 
of  detention  that  antedates  his  surrender;  and  this  jurisdiction 
relates  to  the  offense  or  offenses  for  which  he  was  surrendered. 

What  we  then  find  in  tliis  clause  of  the  English  act  is  an  ex- 
press statement,  in  the  form  of  a  legal  statute  for  the  govern- 
ment of  British  officers,  of  the  implied  doctrine  of  the  treaty  of 
1842  in  respect  to  the  crime  for  which  the  party  surrendered  un- 
der the  treaty  may  be  tried.     The  act  denies  no  right  which  the 
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treaty  grants.  It  is  not  an  attempt  to  supplement  the  treaty  with 
provisions  in  contradiction  of  or  inconsistent  with  its  terms.  It 
adds  nothing  to  the  treaty.  It  claims  no  authority  or  operation 
in  or  over  the  United  States,  or  over  any  of  tlie  judicial  or  execu- 
tive officers  thereof.  It  simply  asserts  a  British  right  under  the 
treaty,  and  provides  for  securing  it.  There  is  no  occasion  for  the 
United  States  to  find  fault  with  it,  unless  it  is  proposed  to  go 
beyond  the  treaty  in  dealing  with  an  extradited  person  ;  and  then 
the  occasion  for  fault-finding  would  be  with  Great  Britain. 

The  question  as  to  whe^h  this  treaty  right  shall  bo  asserted, 
whether  before  delivery  and  as  a  condition  thereof,  or  afterward 
in  the  form  of  a  protest  if  there  be  an  attempt  to  disregard  it, 
is  quite  immaterial,  so  far  as  the  right  itself  is  concerned.  If  it 
exists  at  all,  then  its  recognition  may  be  made  a  condition  of  de- 
livery, or  it  may  be  asserted  by  protest  in  the  event  of  its  viola- 
tion. If  Great  Britain,  under  the  treaty,  has  the  right  to  protest 
against  trial  for  any  but  the  extradition  offense,  then  it  has  an 
equal  right  to  refuse  a  surrender  without  an  adequate  guaranty  in 
this  respect.  The  right  of  protest  and  the  right  of  refusal  rest 
on  precisely  the  same  principle.  No  Government,  in  the  execu- 
tion of  a  treaty,  is  bound  to  consent  in  advance  to  what  would  be 
a  violation  of  it,  or  omit  such  legislation  as  will  secure  its  own 
rights  involved  in  the  treaty.  It  has  the  right  to  insist  upon  its 
own  rights ;  and  this  we  understand  to  be  the  purpose  of  the 
English  Act  in  relation  to  the  detention  and  trial  of  persons  who, 
as  fugitive  criminals,  may,  by  the  British  Government,  be  sur- 
rendered to  foreign  States. 

6.  Substitution  for  other  Acts .  —  A  third  provision  of  the 
English  AcU  contained  in  its  twenty-seventh  section,  reads  as  fol- 
lows: 

"  The  acts  specified  in  the  third  schedule  to  this  act  are  hereby 
repealed  as  to  the  whole  of  Her  Majesty's  dominions ;  and  this 
act  (with  the  exception  of  any  thing  contained  in  it  which  is  in- 
consistent with  the  treaties  referred  to  in  the  acts  so  repealed) 
shall  apply  (as  regards  crimes  committed  either  before  or  alter  the 
passing  oi  this  act),  in  the  case  of  the  foreign  States  with  which 
those  treaties  are  made,  in  the  same  manner  as  if  an  Order  in 
Council  referring  to  such  treaties  had  been  made  in  pursuance  of 
this  act,  and  as  if  such  Order  had  directed  that  every  law  and 
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ordinance  which  is  in  force  in  any  Britifih  posfieseion  with  reopect 
to  such  treaties  should  have  effect  as  part  of  this  act :  Provided 
that  if  any  proceedings  for  or  in  relation  to  the  surrender  of  a 
fugitive  criminal  have  been  commenced  under  the  said  acts  pre- 
viously to  the  repeal  thereof,  such  proceedings  may  be  com- 
pleted, and  the  fugitive  surrendered,  in  the  same  manner  as  if 
this  act  bad  not  been  passed." 

There  are  four  provisions  in  this  section.  The  first  is  a  repeal 
of  the  acts  named  in  the  third  schedule  to  the  act  of  1870.  The 
second  is  the  application  of  this  act  to  the  extradition  treaties  re- 
ferred to  in  the  acts  repealed.  The  third  is  an  exception  in  this 
application  as  to  any  thing  in  the  act  inconsistent  with  those  treaties. 
The  fourth  is  the  permission,  where  extradition  proceedings  have 
been  commenced  in  any  case,  that  they  should  be  completed  ^^  in 
the  same  manner  as  if  this  act  had  not  been  passed." 

The  acts  named  in  the  schedule  are  five,  and  the  treaties  re- 
ferred to  in  tliem  are  those  with  the  United  States,  France  and 
Denmark. 

Secretary  Fish  claimed  that  the  treaty  of  1842  with  the  iTnited 
States,  as  to  the  matter  under  discussion  between  the  two  Gov- 
ernments, comes  within  the  exception  specified  in  this  section  of 
the  act  of  1870,  because,  as  to  that  matter,  the  act  is  inconsistent 
with  the  treaty,  and,  hence,  that  in  this  respect  it  has  no  applica- 
tion to  the  treaty.  Lord  Derby,  on  the  other  hand,  denied  these 
propositions,  and  insisted  that  the  English  act  of  1870  and  the 
treaty  of  1842  are  not  in  conflict  with  each  otlier,  that  the  ex- 
press doctrine  of  the  act  in  regard  to  the  trial  of  extradited 
criminals  is  implied  in  the  treaty,  and,  hence,  that  on  this  sub- 
ject, which  was  the  only  point  in  controversy  between  them, 
there  is  nothing  in  the  act  to  except  the  treaty  from  its  applica- 
tion. 

It  would  be  unreasonable  to  suppose  that  the  British  Parlia- 
ment, consciously  and  by  intention,  p<issed  an  act  for  the  execu- 
tion of  extradition  treaties,  which  it  deemed  in  any  particular  in- 
consistent with  these  treaties,  and  at  the  same  time  adopted  an 
exception  in  general  terms  to  avoid  a  result  for  which  it  had  de- 
liberately provided,  or  that  it  meant  to  repeal  or  change  the 
treaties  when  professing  to  legislate  for  their  execution.  The 
exception  as  to  the  application  of  the  act  is  evidently  a  general 
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provision  of  caution  for  the  purpose  of  being  snre  not  to  legis- 
late in  contradiction  of  existing  treaties,  and  not  a  confession  on 
the  part  of  Parliament  that  it  had  so  legislated  in  respect  to  any 
treaty.  The  exception  is  stated  with  no  specific  mention  of  any 
treaty,  or  of  any  provision  in  any  treaty. 

To  assume  that  Parliament  designed,  as  to  the  matter  in  debate, 
to  except  the  treaty  of  1842  with  the  United  States  from  the  full 
operation  of  the  act,  is  a  palpable  begging  of  the  whole  question 
that  was  at  issue  in  the  Winslow  controversy.  Such,  certainly, 
was  not  its  intention  unless,  as  to  that  matter,  the  two  are  incon- 
sistent. If  it  be  true  that,  as  to  the  offense  for  which  a  surren- 
dered criminal  may  be  tried,  the  treaty  implies  what  the  act  ex- 
pressly declares,  then  there  is  no  inconsistency  between  them  on 
this  point,  and,  hence,  no  reason  why  the  act  should  not  in  this 
respect  apply  to  the  treaty.  The  guaranty  which  the  one  requires 
simply  secures  beforehand  the  immunity  which  the  other  implies. 
Lord  Derby,  as  we  think,  correctly  claimed  that  the  treaty  and  the 
act  are  identical  in  this  respect. 

Indeed,  the  special  act  passed  by  Parliament  soon  after  the 
treaty  was  negotiated,  and  the  act  of  Congress  of  August  12, 
1848,  and  also  the  supplementary  act  passed  by  Congress  in  1869, 
clearly  intply  the  doctrine  which  the  English  act  of  1870  ex- 
pressly asserts.  In  the  first  two  of  these  acts  provision  is  made 
for  the  delivery  of  a  fugitive  criminal,  in  order  that  he  may  ^^be 
tried  for  the  crime  of  which  such  person  shall  be  so  accused." 
Both  acts,  in  precisely  the  same  words,  specify  such  a  trial  as  the  end 
or  object  of  the  delivery.  So,  also,  the  act  of  1869  describes 
the  trial  contemplated  by  the  delivery,  as  having  reference  to 
^'  the  crimes. or  offenses  specified  in  the  warrant  of  extradition." 

This  legislation  implies  a  construction  of  the  treaty  which  the 
English  act  of  1870  puts  into  express  and  positive  teitns.  It 
names  the  offense  for  which  the  trial  is  to  be  had,  as  being  the 
one  of  which  the  person  has  been  accused,  or  as  the  one  ^'  speci- 
fied in  the  warrant  of  extradition."  It  does  not  give  the  re- 
motest hint  of  any  other  trial,  and,  hence,  by  what  it  says  and  by 
what  it  does  not  say,  implies  that  the  party  is  to  be  tried  only 
for  the  crime  "  proved  by  the  facts  on  which  the  surrender  is 
grounded)"  which  is  the  express  doctrine  of  the  English  act  of 
1870. 
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Judge  Benedict,  in  TA^  United  States  v.  Lawrence  (13  Blatch. 
295),  after  remarking  that  "the  Britisli  act  of  1870"  has  no  au- 
thority as  a  law  in  the  United  States,  proceeded  to  say :  "  It 
would  appear  that  the  English  courts  incline  to  the  opinion  that 
the  act  of  1870  has  no  effect  in  England,  even  to  limit  the  opera- 
tion of  the  treaty  of  1842,"  wliich,  as  he  held  in  that  case,  allows 
the  trial  of  an  extradited  person,  for  any  offense,  whether  it  is  or 
is  not  the  one  for  which  the  surrender  was  made.  As  a  proof  of 
this  statement,  he  quotes  the  following  words  of  the  Lord  Chief 
Justice  of  the  Queen's  Bench  in  Ex  parte  Bouvier:  "I  see 
plainly  what  was  the  intention  of  the  legislature — that  is  to  say, 
it  was  intended,  while  getting  rid  of  the  statutes  by  which  the 
treaties  were  confirmed,  to  save  the  existing  treaties  in  their  full 
integrity  and  force." 

The  case  of  Bouvier,  who  was  demanded  by  the  French  Gov- 
ernment in  1872,  arose  nnder  the  treaty  of  Great  Britain  with 
France,  and  had  no  relation  to  that  of  1842  with  the  United 
States.  The  important  question,  as  Mr.  Clarke  observes  in  his 
treatise  on  Extradition  (2d  ed.,  p.  149),  came  before  the  Court  of 
the  Qaeen's  Bench,  ^^  whether  the  effect  of  the  Extradition  Act 
of  1870  had  not  been  to  render  the  treaty  with  France  entirely 
inoperative."  The  relation  of  the  act  to  the  treaty  of  1842  with 
the  United  States  was  not  under  consideration  at  all,  and  no  opin- 
ion was  expressed  as  to  whether  it  did  or  did  not  in  England 
"limit  the  operation  of  the  treaty  of  1812." 

So  far,  moreover,  as  the  opinion  that  was  expressed  had  any 
thing  to  do  with  the  effect  of  the  English  act  in  England,  Judge 
Benedict  was  entirely  mistaken  as  to  its  character.  Bouvier  was 
before  the  court  on  a  writ  of  habeas  corpus;  and  it  was  urged  by 
his  counsel  that  he  should  be  dischars^ed,  because,  as  was  alleged, 
there  was  no  law  in  France  to  prevent  "  his  trial  for  an  offense 
other  than  that  for  which  the  rendition  was  demanded."  The 
counsel  for  the  Crown,  in  reply  to  this  position,  presented  the  af- 
fidavit of  M.  Adolpho  Moreau,  the  ofiicially  appointed  counsel  to 
the  French  embassy  in  London,  to  the  effect  that "  it  is  a  principle 
of  French  and  international  law,  that  the  individual  whose  extrar- 
dition  has  been  granted  can  only  be  prosecuted  and  tried  for  the 
very  crime  for  which  his  extradition  has  been  obtained."  This 
affidavit,  says  Mr.  Clarke,  "  was  accepted  by  the  court  as  decisive 
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of  the  question  ; "  and  accordingly  the  court  "  remanded  the  pris- 
oner to  custody,  holding  that  provision  was  made  by  the  French 
law  that  he  should  be  tried  only  for  the  offense  for  which  extra- 
dition was  asked."     (Clarke  on  Extradition,  2d  ed.,  pp.  149-152.) 

The  remanding  of  Bouvier  to  custody  was  on  the  assurance  by 
an  affidavit,  which  the  court  accepted  as  "  decisive  of  the  question," 
that  under  the  law  of  France  he  would  be  tried  only  for  the  of- 
fense for  which  his  extradition  had  been  obtained.  This  is  exactly 
the  doctrine  of  the  English  act  of  1S70,  and  the  facts  clearly 
show  that  the  court  treated  the  act  as  operative  in  England  with 
reference  to  the  treaty  with  France. 

It  deserves  to  be  noted  also  that  the  words  of  the  Lord  Chief 
Justice,  as  quoted  by  Judge  Benedict,  have  nothing  to  do  with  the 
specific  question  whether  the  English  act  of  1870  and  the  treaty  of 
1842  are  consistent  with  each  other,  and  hence  nothing  to  do  with 
the  question  whether  the  act  has  effect  or  not  in  England  with  ref- 
erence to  that  treaty.  What  he  says  is  that  Parliainent,  by  the  ex- 
ception as  to  any  thing  in  the  act  inconsistent  with  the  treaties 
referred  to,  intended  "  to  save  existing  treaties  in  their  full  integ- 
rity and  force."  There  is  no  doubt  of  this;  yet  it  does  not 
follow  that  he  regarded  "the  treaty  of  1842"  as  coming  within 
the  exception  because  inconsistent  with  the  act  of  1870,  and  hence 
regarded  the  act  as  haidng  *'no  effect  in  England"  in  respect  to 
that  treaty.  'On  this  point  he  expressed  no  opinion.  For  aught 
that  appears  in  the  words  quoted,  he  may  have  agreed  with  Lord 
Derby  as  to  the  construction  of  "  the  treaty  of  1842,"  and  as  to 
the  entire  consistency  of  the  English  act  of  1870  with  it.  Sup- 
posing the  two  to  be  consistent,  then,  of  course,  the  act  would  not 
limit  the  operation  of  the  treaty  in  England,  or  anywhere  else, 
not  because  the  latter  is  excepted  from  the  application  of  the  for- 
mer, but  because  there  is  no  inconsistency  between  them. 

Judge  Benedict,  however,  assuming  an  inconsistency,  sought 
on  this  ground  to  exclude  the  treaty  from  the  application  of  the 
act  as  to  the  question  which  he  was  discussing,  and  thereby  retain 
the  treaty  in  full  force  with  his  understanding  of  its  operation, 
supporting  his  opinion  by  quoting  the  words  of  the  Lord  Chief 
Justice  in  the  case  of  Bouvier,  which,  as  we  have  seen,  neither 
contain  the  opinion  nor  hold  any  relation  to  it  whatever.     The 


THBSB  OTHEB   PROVISIONS.  219 

Judge  was  certainly  very  unfortunate  in  the  case  wliicli  he  cited, 
as  well  as  in  the  words  which  he  quoted. 

7.  Three  other  Proyisions.  —  There  are  three  other  provis- 
ions, all  of  them  found  in  the  third  section  of  the  English  act, 
which,  though  not  involved  in  the  Winslow  controversy,  deserve 
a  brief  mention,  since  tliey  operate  as  restrictions  upon  the  sur- 
render of  fugitive  criminals.  The  first  declares  that  "a  fugitive 
criminal  shall  not  bo  surrendered  if  the  oflense  in  respect  of  wliich 
his  surrender  is  demanded  is  one  of  a  political  character,  or  if  he 
prove  to  the  satisfaction  of  the  police  magistrate  or  the  court  be- 
fore whom  he  is  brought  on  habeas  corpus^  or  to  the  Secretary  of 
State,  that  the  requisition  for  his  surrender  has  in  fact  been  made 
with  a  view  to  try  or  punish  him  for  an  offense  of  a  political 
character."  The  design  of  this  provision  is  to  guard  against  any 
suri'ender  for  what  are  called  political  offenses,  which,  thongh  not 
always  expressly  excluded  in  extradition  treaties,  are,  nevertheless, 
according  to  the  settled  policy  of  Great  Britain  and  most  of  the 
nations  of  Europe,  regarded  as  non-extraditable. 

The  second  provision  declares  that  "  a  fugitive  criminal  who 
has  been  accased  of  some  offense  within  English  jurisdiction,  not 
being  the  offense  for  which  his  surrender  is  asked,  or  is  undergo- 
ing sentence  under  any  conviction  in  the  United  Kingdom,  shall 
not  be  surrendered  until  after  he  has  been  discharged,  whether  by 
acquittal  or  on  expiration  of  his  sentence  or  otherwise."  This 
simply  postpones  the  delivery  in  the  cases  specified  until  the  pur- 
poses of  Englisli  jurisdiction  shall  have  been  completed. 

The  third  provision  declares  that  *'  a  fugitive  criminal  shall  not 
be  surrendered  until  the  expiratioji  of  fifteen  days  from  the  date 
of  his  being  committed  to  prison  to  await  his  surrender."  This, 
in  the  eleventh  section  of  the  act,  is  supplemented  hy  a  require- 
ment that  the  committing  magistrate  "  shall  inform  such  criminal 
that  he  will  not  be  surrendered  until  after  the  expiration  of  fif- 
teen days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas 
carpns.^^  The  object  of  these  provisions  is  to  secure  to  the  per- 
son accused  a  reasonable  opportunity  to  have  the  legality  of  the 
proceedings  tested  l^eforo  a  court  prior  to  his  actual  surrender, 
and  to  be  discharged  from  imprisonment  in  the  event  that  the 
proceedings  shall  be  held  to  be  illegal.     The  protection  thus  af- 
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forded  is  meant  to  be  remedial  as  against  any  hasty  or  improper 
action  on  the  part  of  the  Government. 

The  other  provisions  of  the  English  act  call  for  no  comment 
since  they  relate  to  matters  of  purely  domestic  procedure,  and  in- 
volve no  international  questions  in  respect  to  the  construction  and 
application  of  British  extradition  treaties. 
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CHAPTER  XVIL 

EXTRADITION  TO  THE  UKITBD   STATES. 

The  direct  object  of*  an  extradition  treaty  between  two  nations 
is  to  secure  to  each  of  the  parties  the  right  to  demand  the  sur- 
render of  a  fugitive  criminal  upon  the  terms  and  for  the  pur- 
pose specified  in  the  treaty,  and,  consequently,  to  establish  a  cor- 
responding obligation  to  make  the  surrender.  Sovereign  nations 
have  the  right  to  deliver  up  such  fugitives  to  each  other  without 
any  treaty  stipulations  to  this  effect ;  yet  the  right  of  positive  de- 
mand, implying  the  obligation  of  delivery,  results  only  from  a 
treaty. 

Moreover,  where  a  treaty  has  been  made,  giving  the  right  and 
creating  the  obligation,  it  is  to  be  assumed  that  the  treaty  was  in- 
tended to  cover  all  the  cases  in  which,  and  to  embrace  all  the  con- 
ditions and  terms  upon  which,  the  respective  parties  will  either 
make  a  demand  or  grant  a  surrender.  They  enter  into  the  com- 
pact for  this  purpose,  and  exhaust  the  purpose  in  the  compact. 
The  compact  is  the  whole  Jaw  for  their  government  on  the  subject. 

It  follows,  as  a  necessary  result,  that  all  extradition  proceedings 
under  the  treaties  of  the  United  States,  and  the  laws  enacted  for 
their  execution,  must  be  in  pursuance  of,  and  conformity  with, 
these  treaties  and  laws.  The  treaties  and  laws  furnish  the  basis 
of  the  proceedings,  and  are  hence  the  test  of  their  validity  and 
regularity.  The  design  of  such  proceedings  is  to  secure  the  sur- 
render of  an  allied  fugitive  from  justice,  that  he  may  be  tried, 
and,  if  convicted,  punished  by  the  Government,  whose  laws  he 
has  violated. 

This  supposes  the  action  of  two  Governments  —  one  of  them 
making  the  demand  under  a  treaty,  and  the  other  delivering  up 
the  fugitive  in  compliance  therewith.  The  proceedings  hence 
arrange  themselves  into  two  general  classes.  The  first  embraces 
those  that  relate  to  the  demand  for  a  fugitive  criminal ;  and  the 
second,  those  that  relate  to  his  surrender. 

The  desi^^n  of  the  present  chapter  will  be  to  state  the  general 
principles  of  extradition  procedure,  under  the  extradition  treaties 
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and  laws  of  the  United  States,  when  the  extradition  is  to  the 
United  States.  The  demand  for  the  fugitive  criminal,  in  this 
case,  is  made  by  the  Government  of  the  United  States ;  and  the 
delivery  is  made,  if  made  at  all,  by  a  foreign  Government  under 
the  stipulations  of  a  treaty. 

1.  The  Beqnisition* — The  General  Government,  by  its  requi- 
sition, makes  the  demand,  and  undertakes  to  supply  the  necessar}' 
treaty  conditions  for  obtaining  the  delivery  of  a  fugitive  criminal 
from  a  foreign  Government.  The  agreement  between  it  and  that 
Government  is  to  the  effect  that  the  latter  will  comply  with  the 
requisition  or  demand  when  these  conditions,  as  provided  for  in 
the  treaty,  are  presented. 

Whether  the  stipulated  conditions  are  present,  in  any  given 
case  of  a  demand  by  the  United  States,  is  a  question  of  fact ;  and, 
upon  this  question,  the  Government  asked  to  make  the  delivery 
is  the  final  judge.  The  Court  of  Appeals  of  Kentucky,  in  The 
CommonweaUh  v.  Hawes^  13  Bush,  697,  said,  in  regard  to  the 
tenth  article  of  the  treaty  of  1842  with  Great  Britain  • 

"  By  providing  the  terms  and  conditions  upon  which  a  warrant 
for  the  arrest  of  the  alleged  fugitive  may  be  issued,  and  confining 
the  duty  of  making  the  surrender  to  cases  in  which  the  evidence 
of  criminality  is  sumcient,  according  to  the  laws  of  the  place  where 
such  fugitive  is  found,  to  justify  nis  commitment  for  trial,  the 
right  of  the  demanding  Government  to  decide  finally  as  to  the 
propriety  of  the  demand,  and  as  to  the  evidences  of  guilt,  is  as 
plainly  excluded  as  if  that  right  had  been  denied  by  express  lan- 
guage." 

The  same  remark  applies  with  equal  pertinency  and  force  to 
every  extradition  treaty  of  the  United  States.  Plainly,  the  de- 
manding Government  cannot  authoritatively  decide  upon  the  duty 
of  the  Government  asked  to  make  the  delivery ;  and  should  the 
latter,  in  its  judgment,  violate  the  treaty  by  refusing  to  comply 
with  the  demand,  then  the  remedy  of  the  former  would  be  to 
abrogate  the  treaty  altogether,  or  take  such  other  measures  as  are 
sanctioned  by  the  law  of  nations. 

2,  Demand  by  the  Snpreme  Political  Authority.  —  The 

general  principle  in  respect  to  international  extradition,  stated  by 
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Attorney-General  Gushing  in  the  case  of  Ma/ria  Theresa  OerJc^  7 
Op.  Att.-6on.  6,  is  that  all  demands  must  emanate  from  the 
supreme  political  authority  of  the  demanding  state.  (Ortelan,  Le 
Ministdre  Public  en  France,  torn.  2*^*.  p.  231 ;  Foucart,  Droit 
Pub.  6.  211.) 

This  authority  in  the  United  States,  as  to  all  intercourse  with 
foreign  nations,  is  by  the  Constitution  vested  in  the  President ; 
and  hence  any  requisition  upon  a  foreign  Government  for  the  de- 
liver}' of  a  fugitive  criminal  to  the  United  States  must,  in  the 
absence  of  a  stipulation  otherwise,  be  made  by  the  President, 
usually  acting  through  the  Secretary  of  State,  or  by  a  foreign 
minister,  or  other  agent  specially  authorized  by  him  to  make  it. 
Some  of  the  treaties  of  the  United  States  contain  special  provis- 
ions on  this  point. 

The  second  article  of  the  extradition  treaty  with  Mexico  reads 
as  follows :  ^^  In  the  case  of  crimes  committed  in  the  frontier 
States  or  Territories  of  the  two  contracting  parties,  requisitions 
may  be  made  through  their  respective  diplomatic  agents,  or 
through  the  chief  civil  authority  of  said  States  or  Territories,  or 
through  such  chief  civil  or  judicial  authority  of  the  districts 
or  counties  bordering  on  the  frontier  as  may  for  this  purpose  be 
duly  authorized  by  the  said  chief  civil  authority  of  the  said  frontier 
States  or  Territories,  or  when,  from  any  cause,  the  civil  authority 
of  such  State  or  Territory  shall  be  suspended,  through  the  chief 
military  officer  in  command  of  such  State  or  Territory."  The 
fourtli  article  of  the  same  treaty  provides  that  in  the  cases  speci- 
fied in  the  second  article,  the  same  local  authorities  may  deliver 
up  fugitive  criminals. 

So,  also,  in  the  extradition  treaties  with  the  Republic  of  Salva- 
dor, Ecuador,  the  Ottoman  Empire  and  Spain,  it  is  provided  that 
requisitions  may  be  made  by  the  diplomatic  agents  of  the  respec- 
tive Governments,  or,  in  their  absence  from  the  country  or  its  seat 
of  Government,  by  superior  consular  officers.  Such  provisions 
create  exceptions  to  the  general  doctrine  that  the  demand  must 
come  from  the  supreme  political  authority  of  the  demanding  state. 

3,  Form  of  the  Demand.— The  Hon.  William  M.  Evarts, 
when  Secretary  of  State,  in  a  letter  addressed  to  the  author  re- 
specting the  fonn  of  a  requisition  or  demand  made  by  the  United 
States,  wrote  as  follows: 


224  EXTRADITION  TO  THE  UNITBD   STATES. 

"  The  second  paper  asked  by  you  follows  no  fixed  phraseolo^. 
If  the  fugitive  is  ascertained  to  be  in  a  foreign  country  with  winch 
the  United  States  have  a  treaty  specifying  as  extraditable  the 
crime  charged  to  have  been  committed  by  him,  an  instruction  is 
sent  to  the  diplomatic  officer  in  that  country,  reciting  that  infor- 
mation of  a  trustworthy  character  has  been  received  that  the  per- 
son named  has  committed  a  specified  crime  in  a  certain  city,  town 
or  county,  and  is  now  a  fugitive  from  iustice  in  the  country  ad- 
dressed, and  directinff  the  diplomatic  otiicer  to  request  his  extra- 
dition from  the  foreign  country,  and  delivery  to  the  authorized 
agent  of  the  United  States,  who  is  specified  by  name,  so  soon  as 
the  necessary  formalities  under  the  treaty  between  the  two  coun- 
tries shall  have  been  complied  with.  In  his  turn,  the  diplomatic 
oflicer  addresses  the  foreign  officer  of  the  Government  to  which 
he  is  accredited." 

"  In  the  special  case  of  a  fugitive  in  the  Dominion  of  Canada, 
the  diplomatic  request  for  extradition  is  addressed  directly  to  the 
British  Minister  at  this  Capital,  who  in  turn  corresponds  with  the 
Governor-General  of  the  Dominion." 


4.  The  Necessary  Conditions. —  A  mere  requisition  by  the 
President,  or  by  his  authority,  is,  however,  not  sufficient  to  estab- 
lish the  obligation  of  delivery.  It  must  always  be  supplemented 
by  compliance  with  the  following  conditions : 

(1.)  The  crime  for  which  the  delivery  is  asked  must  be  one  of 
the  offenses  enumerated  in  the  treaty  under  which  the  requisition 
is  made. 

(2.)  This  crime  must  be  specifically  charged  as  having  been 
committed  by  the  party  accused  within  the  jurisdiction  of  the 
United  States. 

(3.)  The  accused  party,  properly  designated  in  the  charge,  must 
be  alleged  to  have  sought  asylum,  or  to  be  found,  within  the  juris- 
diction of  the  Government  on  which  the  demand  is  made. 

(4.)  The  charge,  in  the  form  that  will  be  recognized  by  the 
foreign  Government,  must  state  the  crime  with  such  particularity 
and  detail  as  will  enable  that  Government  to  judge  of  its  nature, 
and  determine  whether  it  comes  within  the  list  of  crimes  specified 
in  the  treaty. 

(5.)  The  documentary  evidence,  duly  authenticated,  or  other 
evidence,  submitted  in  proof  of  the  charge,  must  be  such  as, 
according  to  the  laws  of  the  country  on  which  the  demand  is  made, 
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would  jnstif  J  the  apprehension  of  the  accnsed  person  and  his  com- 
mitment for  triaiy  if  the  crime  had  been  there  committed. 

These  conditions  result  from  the  stipulations  of  the  extradition 
treaties  of  the  United  States,  and  hence  belong  to  the  process  of 
presenting  and  enforcing  the  demand  and  securing  the  delivery 
of  a  fugitive  criminal.  When  present,  they  make  the  delivery 
an  obligation. 

Mr.  Moak,  in  his  English  Reports,  vol.  6,  p.  138,  appends  an 
instructive  note,  giving  the  form  of  the  papers  prepared  by  him- 
self for  the  purpose  of  procuring  the  extradition  of  a  fugitive 
criminal  from  Canada,  under  the  tenth  article  of  the  treaty  of 
1842  with  Great  Britain.     These  papers  were  the  following  : 

(1.)  His  own  affidavit  as  district  attorney  of  the  county  of 
Albany  in  the  State  of  New  York,  setting  forth  the  fact  that  one 
Emil  Lowenstein  had  in  said  county,  and  by  the  acts  recited  as  to 
time  and  place,  feloniously  caused  the  death  of  one  John  D.  WeS' 
ton.  This  affidavit  was  made  before  and  attested  by  a  police 
justice  and  justice  of  the  peace  in  the  county  of  Albany. 

(2.)  The  depositions  of  several  witnesses  who  appeared  before 
the  justice  and  swore  to  the  facts  in  the  case. 

(3.)  The  warrant  issued  by  the  justice  for  the  arrest  of  the  party 
accused. 

(4.)  The  certificate  of  the  justice  as  to  the  warrant  issued  by 
him,  and  the  depositions  made  before  him  on  which  the  warrant 
was  issued. 

(5.)  The  certificate  of  the  county  clerk  of  Albany  showing  that 
the  said  justice  making  the  certificate  was  at  the  time  a  justice  of 
the  peace  and  a  police  justice  in  the  city  of  Albany. 

(6.)  The  certificate  of  the  Governor  of  the  State  of  New  York, 
through  the  Secretary  of  State,  declaring  that  the  person  making 
the  preceding  certificate  as  county  clerk  was  the  derk  of  the 
county  of  Albany,  and  authorized  by  law  to  make  the  same. 

(7.)  The  complaint  of  a  United  States  police  detective  before  a 
judge  in  Canada,  charging  the  said  Lowenstein  with  the  murder, 
and  alleging  his  escape  to  Canada,  and  also  that  he  was  then  within 
the  province  of  Ontario. 

The  object  of  these  papers  and  of  the  complaint  made  before 
the  Canadian  judge  was  to  take  the  proper  steps,  in  accordance 
with  the  laws  of  Canada,  to  procure  there  a  judicial  cognizance  of 
29 
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the  case,  with  a  view  to  the  arrest  of  the  accused  party,  and  upon 
adequate  proof  of  his  guilt  by  the  depositions  presented,  his  com« 
mitment  to  prison,  that,  upon  due  requisition  on  the  part  of  the 
TTuited  States,  he  might  be  subsequently  delivered  up  by  the 
proper  executive  authority.  On  the  basis  of  the  papers  and  the 
complaint  the  Canadian  judge  issued  the  preliminary  warrant  of 
arrest,  and  after  an  examination  of  the  accused,  committed  him  to 
prison,  commanding  the  keeper  of  the  jail  there  to  detain  him 
until  he  should  be  delivered  up  by  the  Govemor-Greneral,  or  dis- 
charged according  to  law.  The  whole  proceeding  was  shaped  so 
as  to  make  it  effective  for  the  result  in  accordance  with  the  laws 
of  Canada. 

Mr.  Moak,  in  his  note,  remarks  that  ^^a  certified  copy  of  an  in- 
dictment found  is  not  of  the  slightest  value  and  would  be  worth- 
less in  Canada.  The  Canadian  statute  recognizes  only  a  oomplavntj 
an  examination  thereunder,  and  a  warrant  issued  upon  such  com- 
plaint and  depositions." 

The  procedure,  in  every  demand  made  or  to  be  made  by  the 
United  States,  seeks  to  bring  the  case  within  the  treaty  and  within 
the  operation  of  the  laws  of  the  foreign  Government  for  its  exe- 
cution. This  is  the  point  to  be  gained  in  actually  procuring  ex- 
tradition. Hence  the  necessity  of  adapting  the  procedure  to  the 
laws  of  the  country  on  which  the  demand  is  made. 

The  English  Extradition  Act  of  1870,  for  example,  provides  the 
magistrates  who  may  take  cognizance  of  extradition  eases,  issue 
warrants  of  arrest,  and  conduct  preliminary  examinations,  and  also 
designates  the  evidence  admissible  in  the  hearing  of  such  cases,  and 
further  authorizes  the  commitment  of  the  accused  party  to  prison 
for  delivery  in  the  event  that  the  examining  magistrate  shall  deem 
the  evidence  sufficient.  Now,  in  inaugurating  extradition  pro- 
ceedings in  this  country  for  the  purpose  of  procuring  extradition 
under  this  act,  the  steps  to  be  taken  must  be  such  as  will  be  effect- 
ive according  to  the  terms  of  this  act.  The  British  authorities 
will,  of  course,  apply  their  own  law,  and  hence  the  procedure 
must  adjust  itself  to  that  law.     The  same  is  true  in  every  country. 

Some  of  the  extradition  treaties  of  the  United  States  contain 
specific  provisions  which,  whenever  they  exist,  must  be  complied 
with  in  procuring  extradition  under  them.  The  treaty  with  the 
Ottoman  Empire  requires  that,  when  the  fugitive  is  a  convict,  the 
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demand  for  his  delivery  shall  be  accompanied  by  a  copy  of  the 
sentence  of  the  court  in  which  he  was  convicted,  authenticated  in 
the  manner  prescribed,  and  that  when  he  is  simply  charged  with 
crime,  '^a  duly  authenticated  copy  of  the  warrant  for  his  arrest  in 
the  country  where  the  crime  may  have  been  committed,  or  of  the 
depositions  upon  which  such  warrant  may  have  been  issued,  must 
accompany  the  requisition." 

The  treaty  with  Spain  contains  a  similar  provision,  with  the 
exception  that  a  duly  authenticated  copy  of  both  the  warrant  of 
arrest  and  the  depositions  upon  which  it  was  issued,  must  be  pro- 
duced, "  with  such  other  evidence  or  proof  as  may  be  deemed 
competent  in  the  case." 

The  treaty  with  Peru  provides  that  "  the  extradition  will  be 
granted  in  virtue  of  the  demand  made  by  the  one  Government  on 
the  other,  with  the  remission  of  a  condemnatory  sentence,  an 
order  of  arrest,  or  of  any  process  equivalent  to  such  an  order,  in 
which  will  be  specified  the  character  and  gravity  of  the  imputed 
acts,  and  the  dispositions  of  the  penal  laws  relative  to  the  case ; " 
and  further  provides  that  "the  documents  accompanjong  the 
demand  for  extradition  shall  be  originals  or  certified  copies,  legally 
authorized  by  the  tribunals  or  by  a  competent  person,"  with  the 
addition  that,  "  if  possible  there  shall  be  remitted  at  the  same  time 
a  descriptive  list  of  the  individual  required  or  any  other  proof 
toward  his  identity." 

These  are  examples  of  special  provisions  relating  to  the  pro- 
cedure for  extradition  ;  and,  of  course,  they  must  be  complied 
with  in  presenting  the  case  to  a  foreign  Government.  Such  pro- 
visions are  not  found  in  all  the  extradition  treaties  of  the  United 
States ;  but  wherever  they  are  found,  they  are  rules  in  making 
the  demand,  and  hence  rules  as  to  the  obligation  of  delivery. 
The  particular  treaty  applicable  to  the  case,  in  each  case  of  at- 
tempted extradition,  should  be  carefully  studied,  in  order  to  as- 
certain precisely  what  must  be  done  to  make  the  demand  eflEective. 

5.  The  BeceiTing  Agent  and  the  Expense.  —  No  Govern- 
ment  undertakes  to  transport  the  fugitive  criminal  from  its  own 
dominions  to  tlie  country  demanding  him,  or  to  pay  the  expenses 
incidental  to  the  arrest,  detention  and  delivery  of  such  criminal. 
The  United  States,  when  demanding  a  criminal,  must  hence  ap- 
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point  an  agent  to  receive  and  bring  him  into  this  oonntry,  and 
also  provide  for  paying  the  expenses  of  the  extradition. 

The  appointment  of  snch  agent  is  an  act  of  the  President,  by 
whom  the  agent  is  commissioned  for  this  special  service.  The 
following  is  the  form  of  the  commission : 

President  of  the  United  States  of  America.     To 

Whereas,  it  appears  by  information  in  due  form  by  me  received, 
that  ,  charged  with  the  crime  of        ,  fugitive  from  the  jus- 

tice of  the  United  States,         ; 

And  whereas,  application  has  been  made  for  the  extradition  of 
said  fugitive  in  compliance  with  existing  treaty  stipulations  be- 
tween the  United  States  of  America  and        ; 

And  whereas,  information  has  been  received  that,  in  compU- 
ance  with  such  application,  the  necessary  warrant  is  ready  to  be 
issued  by  the  authorities  aforesaid,  for  the  delivery  of  the  above- 
named  fugitive  into  the  custodv  of  such  person  or  persons  as  may 
be  duly  authorized  to  receive  the  said  fugitive  and  bring  bact 
to  the  United  States  for  trial ; 

Now,  therefore,  you  are  hereby  authorized  and  empowered,  in 
virtue  of  the  stipulations  aforesaid,  and  in  execution  thereof,  to 
receive  the  said  as  aforesaid,  and  to  take  and  hold  in  your 
custody,  and  conduct  from  such  place  of  delivery,  by  the 
most  direct  and  convenient  means  of  transportation,  to  and  into 
the  United  States,  there  to  surrender  the  said  to  the  proper 
authorities  of  the 

For  all  which  these  presents  shall  be  your  sufficient  warrant. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  and  caused 
the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  City  of  Washington,  this  day  of  ,  A.  D. 
18    ,  and  of  the  Inaependence  of  the  United  States  the 

By  the  President. 

Secretary  <^  State. 

Armed  with,  and  authorized  by,  this  commission,  the  agent  re* 
pairs  to  the  foreign  countiy,  and  receives  the  criminal  in  the  name 
of  the  United  States,  and,  bringing  him  back  to  this  country  as  a 
prisoner,  delivers  him  to  the  proper  authorities. 
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Section  6276  of  the  Eevised  Statutes  of  the  United  States  pro- 
vides as  follows  in  respect  to  the  powers  of  this  agent : 

''  Any  person  duly  appointed  to  receive,  in  behalf  of  the 
United  States,  the  delivery,  by  a  foreign  Government,  of  any  per- 
son accused  of  crime  committed  within  the  jurisdiction  of  the 
United  States,  and  to  convey  him  to  the  place  of  his  trial,  shall 
have  all  the  powers  of  a  Marshal  of  the  United  States,  in  the  sev- 
eral districts  through  which  it  may  be  necessary  for  him  to  pass 
with  such  prisoner,  so  far  as  such  power  is  requisite  for  the  pris- 
oner's safe-keeping." 

Section  5277  of  the  same  Statutes  provides  the  following  pen- 
alty for  any  unlawful  interference  with  this  agent  in  the  dis- 
charge of  his  duties : 

"  Every  person  who  knowingly  and  willfully  obstructs,  resists, 
or  opposes  such  agent  in  the  execution  of  his  duties,  or  who  res- 
cues or  attempts  to  rescue  such  prisoner,  whether  in  the  custody 
of  the  agent  or  person  to  whom  his  custody  has  lawfully  been 
committed,  shall  be  punishable  by  a  fine  of  not  more  than  one 
thousand  dollars,  and  by  imprisonment  for  not  more  than  one 
year." 

6.  The  Application  to  the  President.  —  The  proceedings,  as 
thus  detailed,  are  taken  by  the  President,  not  sua  sponte^  of  his 
own  motion,  but  only  upon  a  proper  application  for  this  purpose. 
A  case  is  presentec^for  executive  consideration ;  and  then  whether 
the  President  shall  make  a  demand  for  the  delivery  of  the  alleged 
fugitive,  or  cause  it  to  be  made  by  his  authority,  is  a  question  for 
his  discretion  to  determine.     Upon  this  point  he  is  the  sole  judge. 

The  State  Department,  under  the  authority  of  the  President, 
has  adopted  the  following  instructions  in  relation  to  applications 
for  the  extradition  of  fugitive  criminals : 

JFvrat.  When  an  extradition  is  sought  for  an  offense  of  which 
the  State  courts  have  jurisdiction,  the  request  must  come  from 
the  Governor  of  the  State.  When  sought  for  an  offense  against 
the  United  States,  the  application  shomd  be  made  through  the 
Attomey-Gteneral,  or  the  proper  Executive  Department.  All 
requests  for  the  institution  of  proceedings  for  extradition  should 
be  addressed  to.  the  Secretary  of  State,  and  forwarded  to  the  De- 
partment of  State,  accompanied  by  the  necessary  papers,  as  herein 
stated,  and  furnishing  the  full  name  of  the  person  proposed  for 
designation  by  the  President,  to  receive  and  convey  the  prisoner 
to  the  United  States. 
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Second.  The  existing  treaty  provisions  between  the  United 
States  and  foreign  powers,  in  reference  to  extradition,  provide 
that  the  surrender  shall  only  be  made  upon  such  evidence  of  crim- 
inality  as,  according  to  the  laws  of  the  place  where  the  fugitive, 
or  person  so  charged,  shall  be  found,  would  justify  his  or  her  ap- 
prehension and  commitment  for  trial  if  the  crime  had  been  there 
committed. 

The  evidence  required  to  be  used  in  the  preliminary  examina- 
tion in  the  foreign  State  is  as  follows : 

(1.)  If  the  furtive  has  been  convicted  and  escaped  thereafter, 
a  transcript  of  the  record  of  conviction  and  judgment,  duly  cer- 
tified under  the  seal  of  the  court,  with  the  personal  certificate  of 
the  judge  of  the  court  as  to  its  genuineness,  and  authenticated  un- 
der the  Great  Seal  of  the  State  where  the  conviction  was  had, 
or  under  the  seal  of  the  proper  Federal  court. 

(2.)  If  no  trial  has  been  had,  and  an  indictment  has  been 
found,  a  copy  of  the  indictment,  toffether  with  a  copy  of  the  dep- 
ositions adduced  before  the  grand  jury  and  upon  which  the  m- 
dictment  was  found,  with  a  copy  of  bench  warrant,  if  any  has 
issued,  and  the  return  thereto,  certified  and  authenticated  as  above 
prescribed. 

(3.)  If  no  indictment  has  been  found,  but  an  information  has 
been  made  and  a  warrant  of  arrest  issued,  a  copy  of  such  infor- 
mation, together  with  a  copy  of  all  written  depositions  or  evidence 
upon  whicn  such  warrant  of  arrest  issued,  a  copy  of  the  warrant 
with  any  return  that  may  have  been  made  thereto ;  all  of  which 
should  be  certified  by  the  magistrate  or  judicial  officer  who  issued 
the  warrant ;  and  if  a  justice  of  the  peace,  or  officer  having  no 
seal,  his  official  character  should  be  properly  certified,  and  the 
whole  authenticated  as  above  provided. 

If  the  extradition  of  the  fugitive  is  sought  for  several  offenses, 
copies  of  the  several  convictions,  indictments  or  informations, 
certified  and  authenticated  as  hereinbefore  directed,  should  be 
forwarded,  and  the  request  for  extradition  should  name  the  sev- 
eral offenses. 

All  the  papers  herein  enumerated  should  be  transmitted  in  dupli- 
cate, one  copy  being  required  for  the  files  of  tbe  Department,  and 
the  other,  duly  autlienticated  by  the  Secretary  of  State,  will  be 
returned  with  the  President's  warrant,  for  the  use  of  the  agent 
who  may  be  designated  to  receive  the  fugitive. 

Thirdly,  By  the  practice  of  some  of  the  countries  with  which 
the  United  States  have  treaties,  to  entitle  copies  of  depositions  to 
be  received  in  evidence,  the  party  producing  them  is  required  to 
attest,  under  oath,  that  they  are  true  copies  of  the  original  depo- 
sitions, and  it  is,  therefore,  desirable  that  such  agent,  either  from 
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a  oomparison  of  the  copies  with  the  ori^ale,  or  from  haviDg  been 
present  at  the  attestations  of  the  copies,  should  be  prepi^ed  to 
make  such  declaration.  When  the  original  depositions  are  for- 
warded, such  declaration  is  not  required. 

A  strict  compliance  with  these  formal  reqnirements  may  save 
to  the  parties  seeking  the  extradition  of  tne  Aigitive  criminal 
mnch  delay  and  expense. 

Mr.  Moak,  in  the  note  above  referred  to,  states  the  following 
rules  of  practice  as  having  been  adopted  by  the  General  Govern- 
ment in  demandiug  fugitives  from  justice  under  the  extradition 
treaty  of  1842  with  Great  Britain  : 

(1.)  It  must  appear  to  the  President  '^that  one  of  the  offenses 
enumerated  in  the  treaty  has  been  committed  within  the  juris- 
diction of  the  United  States,  or  some  one  of  the  States  or  Ter- 
ritories." 

(2.)  It  must  further  appear  to  him  "  that  the  person  charged 
with  the  offense  has  fled  from  the  United  States  and  taken  refuge 
in  the  British  Dominions." 

(3.)  "  Upon  the  presentment  of  evidence  of  these  facts,  a  requisi- 
tion will  be  made  requesting  the  delivery  of  the  person  charged, 
provided  that  such  evidence  of  criminality  be  exhibited  before 
the  British  authorities,  as  according  to  the  laws  of  the  place 
where  the  person  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial,  if  a  like  crime  or  offense  had 
there  been  committed.  The  regular  and  most  proper  evidence  of 
the  guilt  of  the  fugitive  would  be  a  properly  certified  copy  of  an 
indictment  found  against  him  by  a  grand  jury,  or  of  an  informa- 
tion made  before  an  examining  magistrate  accompanied  by  one  or 
more  depositions  setting  forth  as  fully  as  possible  the  circum- 
stances of  the  crime." 

(4.)  "  If  the  fugitive  be  charged  with  the  violation  of  a  law  of 
a  State  or  Territory,  his  delivery  will  be  required  to  be  made  to 
the  authorities  of  such  State  or  Territoiy." 

(5.)  "If  the  offense  charged  be  a  violation  of  a  law  of  the 
United  States  (such  as  piracy,  murder  on  board  vessels  of  the 
United  States,  or  in  arsenals,  dock  yards,  etc.),  the  delivery  will 
be  required  to  be  made  to  the  officers  or  authorities  of  the  United 
States." 
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(6.)  "  The  expense  of  the  apprehension  and  delivery ''  must  be 
'*  borne  by  the  party  applying  for  the  requisition  of  the  Gov- 
ernment, except  in  cases  of  crimes  against  the  United  States." 

(7.)  "The  name  of  the  person  who  is  to  receive  and  bring 
back  the  offender  is  required  for  insertion  in  the  warrant  authoriz- 
ing him  to  act." 

7.  Protection  of  the  FugitlTe.  —  Section  5275  of  the  Ke- 
vised  Statutes  of  the  United  States  contains  the  following  provis- 
ion in  relation  to  the  safe>keeping  and  protection  of  the  fugitive 
criminal,  after  his  delivery : 

"Whenever  any  person  is  delivered  by  any  foreign  Govern- 
ment to  an  agent  of  the  United  States  for  the  purpose  of  being 
brought  within  the  United  States  and  tried  for  any  crime  of 
whicn  he  is  duly  accused,  the  President  shall  have  power  to  take 
all  necessary  measures  for  the  transportation  and  safe-keeping  of 
such  accused  person,  and  for  his  security  against  lawless  violence, 
until  the  final  conclusion  of  his  trial  for  tne  crimes  or  offenses 
specified  in  the  warrant  of  extradition,  and  until  his  final  dis- 
cnarge  from  custody  or  imprisonment  for,  or  on  account  of,  such 
crimes  or  offenses,  and  for  a  reasonable  time  thereafter,  and  may 
employ  such  portion  of  the  land  or  naval  forces  of  the  United 
States,  or  of  tne  militia  thereof,  as  may  be  necessary  for  the  safe- 
keeping and  protection  of  the  accused. 

This  statute,  originally  enacted  by  Congress  in  1869,  takes  up 
the  case  at  the  point  of  the  delivery  of  the  fugitive  criminal,  and 
then  provides  in  the  President  the  authority  for  his  transporta- 
tion to  this  country,  his  safe-keeping  and  protection  against  law- 
less violence,  until  the  terminus  of  the  case  in  his  discharge  from 
custody  or  imprisonment  for  the  crimes  or  offenses  "  specified  in 
the  warrant  of  extradition,"  "and  for  a  reasonable  time  there- 
after." 

This  "  warrant"  was  issued  by  the  Government  that  made  the 
delivery ;  and  the  assumption  of  the  statute  is  that  it  would  state 
the  crime  or  crimes,  on  the  charge  and  proof  of  which  the  de- 
livery was  made,  and  further,  that  the  party  being  delivered 
would  be  tried  only  "  for  the  crimes  or  offenses  specified  in  the 
warrant." 

Congress,  in  enacting  the  law,  clearly  had  no  idea  of  any  other 
trial  under  the  custody  thus  acquired,  than  that  relating  to  the 
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crimes  designated  in  the  extradition  warrant.  The  law  in  its 
phraseology  is  constmcted  upon  the  theory  that  the  custody  is  to 
be  used  for  this  single  purpose,  and  not  to  be  extended  to  a  trial 
for  offenses  not  charged  nor  proved  in  the  proceedings,  and  not 
"specified  in  the  warrant  of  extradition."  The  fact  that  the 
President  is  authorized  to  protect  the  fugitive  against  lawless  vio- 
lence until  the  conclusion  of  his  trial,  and  until  his  discharge 
from  custody  or  imprisonment,  and  "  for  a  reasonable  time  there- 
after," shows  that  Congress  regarded  the  case  as  a  ypeoial  one  not 
falling  into  the  ordinary  category  of  persons  arrested,  tried  and 
punished  for  crime. 

Xo  such  provision  would  have  been  made  if  the  whole  case, 
after  the  delivery,  were  simply  one  of  municipal  law,  and  had  no 
relation  to  a  custody  granted  by  a  foreign  Government  under  a 
treaty,  and  involved  no  obligation  in  respect  to  the  use  thereof. 
The  theory  of  the  legislation  is  that  the  United  States,  in  obtain- 
ing the  extradition  of  a  fugitive  criminal,  acquire  no  more  power 
over  his  person  than  that  which  results  from  the  treaty. 

8.  Remedy  by  Habeas  Corpus.  —  The  Revised  Statutes  of 
the  United  States,  in  sections  751  and  752,  give  to  the  Federal 
courts,  and  the  several  justices  of  these  courts,  the  power  to  issue 
writs  of  habeas  corpiMy  for  the  purpose  of  inquiring  into  "  the 
cause  of  restraint  of  liberty." 

Section  753  of  the  same  Statutes  specifies  the  cases  in  which 
such  writs  may  be  issued  by  these  courts  or  judges,  one  of  which 
is  where  the  party  applying  for  the  writ  "  is  in  custody  in  vio- 
lation of  the  Constitution  or  of  a  law  or  treaty  of  the  United 
States."  The  fact  of  the  existence  of  such  custody,  whether  by 
the  order  of  a  Federal  or  a  State  court,  makes  a  case,  under  this 
provision,  for  the  issue  of  a  writ  of  habeas  corpics,  in  order  to 
furnish  the  necessary  relief  to  the  prisoner. 

If  then,  as  remarked  in  a  previous  chapter,  a  person,  extradited 
to  the  United  States  under  the  provisions  of  a  treaty,  be  held  in 
custody  in  violation  of  that  treaty,  he  would  clearly  have  the 
right  to  apply  to  a  Federal  court  or  judge  for  a  writ  of  habeas 
corpus ;  and  if,  upon  the  hearing  of  the  case,  the  court  or  judge 
should  be  of  the  opinion  that  his  imprisonment  violates  any  pro- 
vision of  the  treaty,  whether  express  or  impUed,  under  which  he 
80 
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was  delivered  np  to  the  United  States,  it  would  be  the  duty  of 
such  court  or  judge  to  order  his  discharge  from  the  unlawful  cus- 
tody. The  law  giving  the  habeas  corpus  power  is  broad  enough 
to  cover  such  a  case. 

A  treaty  of  the  United  States  may  thus  be  made  operative  in 
respect  to  fugitive  criminals  who  have  been  surrendered  to  the 
United  States,  and  being  charged  with  offenses  against  State 
authority,  and  delivered  up  to  that  authority,  are,  by  it,  dealt  with 
in  a  way  that  violates  the  treaty.  Federal  judges,  through  the 
writ  of  habeas  oorpusj  are  competent  to  supply  the  corrective  rem- 
edy in  such  a  case. 

9.  Duty  on  Acquittal.  —  The  London  Law  Journal^  voL  13, 
p.  215,  in  an  article  on  extradition,  expresses  the  opinion  that 
where  a  party  has  been  extradited,  and  has,  upon  trial,  been  ac- 
quitted of  the  crime  with  which  he  was  charged,  "  the  State  which 
obtained  his  extradition  in  error  ought  to  be  responsible  for  the 
person  having  the  means  of  returning  to  the  place  from  whence 
he  was  taken."  There  is  no  provision  to  this  effect  in  any  treaty 
or  law  of  the  United  States.  Governments  usually  make  no  com- 
pensation by  way  of  redress  to  accused  but  acquitted  parties  for 
the  injuries  they  may  have  received  from  being  thus  accused. 

And  yet  the  opinion  of  this  Jbumal  clearly  has  justice  and 
right  in  its  favor.  The  acquittal  of  the  accused  party  is  a  legal 
confession  on  the  part  of  the  Government  procuring  his  extradi- 
tion, that  he  was  innocent  of  the  charge  brought  against  him.  He 
has  been  severely  a  sufferer  by  a  mistake  thus  confessed ;  and  the 
very  least  that  the  Government  committing  the  mistake  can  in 
equity  do,  would  be  to  replace  him,  at  its  own  expense,  within 
the  jurisdiction  from  which  it  had  removed  him,  provided  he  so 
desires. 

A  provision  to  this  effect  would  be  an  improvement  to  the  ex- 
tradition law  of  the  United  States,  and,  indeed,  of  any  country  in 
which  it  does  not  already  exist.  It  would  be  no  disfigurement  if 
found  in  an  extradition  treaty.  The  simple  justice  of  the  idea  is 
a  sufficient  commendation. 
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CHAPTER  XVm. 

BXTBADrnON   FBOM  THB   UNTTBD   8TATB8. 

The  procedure  in  this  form  of  extradition  relates  to  the  de- 
livery of  a  fugitive  criminal^  by  the  United  States  to  a  foreign 
Government,  under  the  stipulations  of  a  treaty.  The  Govern- 
ment making  the  demand  presents  the  case ;  and  if  it  comes  ' 
within  the  provisions  of  the  treaty  with  that  Government,  then 
the  obligation  of  delivery  is  imperative.  Whether  this  is  a  fact 
or  not  will  be  determined  by  the  proper  authorities  of  the  United 
States. 

The  legal  functions  to  be  performed  are  in  part  executive^  be- 
longing to  the  President  of  the  United  States  and  to  executive 
officers  acting  under  his  authority,  and  subject  to  his  control,  and 
in  i^hTt  jtidicidly  being  assigned  to  specified  magistrates  of  the 
law. 

Sbchon  I.     • 

EXECUTIVE  FUNCTIONS. 

1.  The  Execntiye  Mandate* — The  President  of  the  United 
States,  upon  having  a  requisition  addressed  to  him,  by  a  foreign 
Government,  under  the  stipulations  of  a  treaty,  for  the  arrest  and 
delivery  of  a  fugitive  criminal,  and  upon  reasonable  cause  in  the 
premises  being  shown,  may,  if  he  shall  judge  it  expedient,  issue 
a  preliminary  mandate  or  certificate,  under  the  hand  of  the  Secre- 
tary of  State  and  the  seal  of  the  State  Department,  for  the  pur- 
pose of  moving  "  to  action  the  proper  judicial  authorities  of  the 
country,  in  order  to  the  arrest  and  lawful  examination  of  the 
party  charged  with  crimes,  and  the  investigation  thereof  for  the 
information  of  the  Government."  {The  case  of  Colder^  6  Op. 
Att.-Gen.  91,  92.) 

Such  a  mandate,  issued  by  the  Secretary  of  State,  under  his 
hand  and  the  seal  of  his  Department,  is  in  legal  effect  issued  by 
the  President  himself.  In  foreign  relations,  and  executive  acts 
imposed  by  treaty  stipulations,  the  President  acts  through  the 
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State  Department ;  and  what  is  done  by  that  Department  is  done 
by  him.  {JSxf  parte  Yam,  Hoveny  4  Dill.  411 ;  and  In  re  Fwrez, 
7  Blatch.  34,  46.) 

This  mandate,  if  issued  at  the  request  of  a  foreign  Government, 
would  be  the  commencement  of  proceedings  in  this  country; 
and,  for  the  purpose  of  issuing  it,  the  President  does  not  need 
SQch  evidence  of  criminality  as  would  be  required  to  justify  an 
order  for  the  surrender  of  the  accused  party.  It  is  sufficient  if 
the  evidence  presented  makes  s^prtma/aoie  presumption  of  guilt 
(6  Op.  Att.-Gen.  217.) 

2.  Form  of  the  Mandate.  —  The  following  is  the  form  of  the 
preliminary  mandate : 

Depabtment  of  State,      ) 

To  anv  Justice  of  the  Supreme  Court  of  the  United  States ;  any 
Judge  of  the  Circuit  or  District  Courts  of  the  United  States 
in  any  District ;  any  Judge  of  a  Court  of  Record  of  general 
jurisdiction  in  any  State  or  Territory  of  the  United  States,  or 
to  any  Commissioner  specially  appointed  to  execute  the  provis- 
ions of  Title  LXVI  of  the  Revised  Statutes  of  the  United 
States,  for  giving  effect  to  certain  treaty  stipulations  between 
this  and  foreign  Governments,  for  the  apprehension  and  deliv- 
ering up  of  certain  ofEenders : 

Whereas,  pursuant  to  the  between  the  United  States  of 

America,  for  the  mutual  delivery  of  criminals,  fugitives  from 
justice  in  certain  cases,  has  made  application  in  due  form  to 

the  proper  authorities  thereof  for  the  arrest  of  ,  charged  with 
the  crime  of  ,  and  alleged  to  be  ,  and  who  b^eved  to 
be  within  the  jurisdiction  of  the  United  States : 

And  whereas,  it  appears  proper  that  the  should  be  appre- 

hended and  the  case  examined  in  the  mode  provided  by  the  mws 
of  the  United  States,  aforesaid  : 

Now,  therefore,  to  the  end  that  the  above-named  officers,  or  any 
of  them,  may  cause  the  necessary  proceedings  to  be  had,  in  pur- 
suance of  said  laws,  in  order  that  the  evidence  of  the  criminality 
of  the  said  may  be  heard  and  considered,  and,  if  deemed 

sufficient  to  sustain  the  charge,  that  the  same  maybe  certified,- 
together  with  a  copy  of  all  the  proceedings,  to  the  Secretary  of 
State,  that  a  warrant  may  issue  for  surrender  pursuant  to 

said  ,  I  certify  the  fachs  above  recited. 
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In  testimony  whereof,  I  have  hereunto  signed  my  name  and 
caused  me  seal  of  the  Department  of  State  to  be  affixed. 
Done  at  the  city  of  Washington,  this  day  of  ,  A.  D. 

187    9  and  of  the  Independence  of  the  TTiiited  States  the 

Secretary  of  /S^ate. 

This  upon  its  face  is  not  a  warrant  to  arrest  the  party  accused. 
It  is  addressed  to  any  of  the  specified  classes  of  judicial  officers, 
who  are  authori2sed  by  the  laws  of  Congress  to  issue  warrants  of 
arrest,  upon  complaint  made  under  oath.  It  is  an  official  certifi- 
cate from  the  State  Department  of  the  Government  to  the  facts 
which  it  recites,  and  informs  the  judicial  officer  to  whom  it  may 
be  presented,  that  a  requisition  under  a  treaty  of  the  United 
States  has  been  made  by  a  foreign  Government  for  the  delivery 
of  the  party  or  parties  accused,  and  implies  that,  in  the  judgment 
of  the  President,  the  judicial  proceedings  provided  for  by  law 
should  be  instituted,  with  a  view  to  an  examination  into  the  evi- 
dence of  criminality,  and,  if  the  evidence  be  deemed  sufficient, 
to  the  commitment  of  the  party  or  parties  accused,  to  await  the 
executive  order  of  surrender. 

3.  Necessity  of  the  Exeentive  Mandate.  ~  The  question 
whether  such  a  mandate  from  the  President  is  absolutely  neces. 
sary  to  the  commencement  of  judicial  proceedings  in  extradition 
cases,  was,  in  1852,  considered  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Thomas  Kaine  (14  How.  103). 

Kane  had,  without  the  issuing  of  such  a  mandate,  been  ar- 
rested as  a  fugitive  from  justice  by  the  warrant  of  a  Commis- 
sioner of  the  United  States ;  and,  after  his  examination,  he  was 
committed  to  prison  by  the  Commissioner,  to  await  the  order  of 
the  President  for  his  delivery.  Judge  Betts,  before  whom  the 
prisoner  was  brought  on  habeas  corpus^  held  that,  although  no 
instruction  or  request  in  regard  to  the  case  had  been  received 
from  the  executive  branch  of  the  Government,  the  arrest  and 
commitment  by  the  Commissioner  were  lawful,  and  remanded 
the  prisoner  to  custody.     (10  N.  T.  Leg.  Obs.  257.) 

Mr.  Justice  Nelson,  of  the  Supreme  Court  of  the  United 
States,  and  presiding  judge  of  the  Circuit  Court  for  the  Second 
Circuit,  afterward  issued  another  writ  of  Kaheaa  carpus  in  the 
same  case,  claiming  that  the  second  writ  was  not  barred  by  the 
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action  under  the  first  writ,  and  reserved  the  hearing  of  the  case 
to  be  had  before  the  Supreme  Oourfe. 

The  question,  as  to  the  necessity  of  the  President's  mandate,  in 
order  to  authorize  judicial  officers  to  act  in  snch  cases,  was  fully 
argued  before  the  Supreme  Court ;  and  the  only  point  that  was 
authoritatively  settled  was  that  the  court  had  no  jurisdiction  over 
the  matter  submitted.  Messrs.  Justices  Catron,  Wayne,  McLean 
and  Grier,  however,  concurred  in  the  opinion  that  the  mandate 
of  the  President  was  not  necessary  to  the  jurisdiction  of  the  Com- 
missioner by  whom  Kaine  was  originally  examined  and  committed, 
and  that  the  magistrates  named  in  the  first  section  of  the  Act  of 
August  12,  1848  (9  U.  S.  Stat,  at  Large,  302),  have  the  power 
to  issue  warrants  of  arrest  at  the  instance  of  a  foreign  Grovem- 
ment,'  and,  after  examination,  to  commit  the  person  accused  upon 
proper  evidence  of  his  guilt,  without  waiting  for  any  request  or 
mandate  from  the  Executive  Department  of  the  Government. 

Chief  Justice  Taney  and  Messrs.  Justices  Nelson  and  Daniel, 
on  the  other  hand,  were  of  opinion  that  these  magistrates  have  no 
jurisdiction  in  such  cases  until  a  formal  demand  has  been  made  by 
a  foreign  Government,  and  they  have  been  authorized  by  the 
President's  mandate  to  entertain  proceedings  for  the  apprehension 
and  examination,  and,  upon  proper  evidence  of  guilt,  the  com- 
mittal of  the  alleged  fugitive.  Mr.  Justice  Curtis,  while  express- 
ing no  opinion  on  this  point,  thought  that  the  court  had  no  juris- 
diction over  the  case ;  and  this  is  the  only  question  that  was 
authoritatively  decided. 

Tlie  matter  being  left  in  this  form,  Mr.  Justice  Nelson  subse- 
quently, at  chambers,  proceeded  to  consider  the  case,  and  finally 
discharged  the  prisoner,  though  a  warrant  for  his  delivery  had 
been  issued  by  the  State  Department.  The  discharge  was  placed 
on  the  grounds  stated  by  liim  when  the  case  was  before  the  Su- 
preme Court,  one  of  which  was  '*  that  the  judiciary  possesses  no 
jurisdiction  to  entertain  the  proceedings  under  the  treaty  for  the 
apprehension  and  committal  of  the  alleged  fugitive,  without  a 
previous  requisition  made  under  the  authority  of  Great  Britain 
upon  the  President  of  the  United  States,  and  his  authority  ob- 
tained for  the  purpose."     {Ex  parte  Kaine^  3  Blatch.  1.) 

This  decision  having  been  made  by  the  presiding  judge  of  the 
Circuit  Court  for  the  Second  Circuit,  Judge  Shipman,  in  In  re 
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Benrichj  5  Blatch.  414,  laid  down  the  same  doctrine  as  one  of  the 
rdes  to  be  observed  in  extradition  proceedings.  So,  also,  Judge 
Blatchford,  in  In  re  FareZy  7  Blatch.  34,  aiBrmed  the  doctrine  as 
the  law  of  the  court,  referring  to  the  two  previous  authorities  in 
its  Support.  Judge  Woodruff,  in  In  re  MacdonnaUy  11  Blatch. 
79,  in  1873,  when  Mr.  Justice  Nelson  had  resigned  his  office  as 
one  of  the  jnstices  of  the  Supreme  Court,  and  had  therefore  ceased 
to  be  the  presiding  judge  of  the  Circuit  Court  for  the  Second 
Circuit,  stated  the  doctrine  as  it  had  been  previously  held  in  that 
court,  without  the  expression  of  a  positive  opinion  as  to  its  cor- 
rectness. His  language,  however,  clearly  implied  doubt  as  to  the 
soundness  of  the  view  originally  taken  -  in  that  court  by  Mr.  Jus- 
tice Nelson. 

Judge  Blatchford  in  1874,  in  In  re  Thmnas,  12  Blatch.  370, 
subjected  the  doctrine  to  a  careful  examination,  and  came  to  a 
conclusion  which  he  expressed  as  follows : 

**  Without  recapitulating  the  grounds  taken  in  the  various  opin- 
ions referred  to,  as  reasons  for  holding  that  a  prior  mandate  is 
not  made  a  prerequisite,  by  any  act  of  Congress,  to  the  issuing, 
by  a  magistrate,  of  a  warrant  for  the  arrest  of  a  fugitive  whose 
extradition  is  sought,  and  is  not  such  a  prerequisite,  except  where 
made  so  by  the  treaty,  I  am  prepared  to  say  that,  so  far  as  my 
own  action  is  concerned,  it  is  not  for  the  purposes  of  the  present 
case,  or  of  future  like  cases  (that  is,  cases  wnere  the  treaty  does 
not  require  a  previous  mandate),  to  be  regarded  as  the  law  that 
the  issuing  of  the  Executive  mandate,  in  a  case  of  extradition,  is 
a  prerequisite  to  the  entertaining  of  proceedings,  and  the  issuing 
of^a  warrant  of  arrest  by  a  ma^strate.  I  am  further  authorized 
to  say  that  I  have  consulted  with  the  Circuit  Judge  (Judge  Wood- 
ruff) on  the  subject,  and  submitted  these  views  to  him,  and  he 
concurs  in  them,  as  an  expression  also  of  his  own  views." 

Judge  Nelson,  District  Judge  of  the  United  States  for  the 
District  of  Minnesota,  in  Ex  parte  Yam,  Hoven  (4  Dill.  411),  said 
that  ^'  the  judicial  arm  of  the  Government  is  powerless  to  arrest 
any  alleged  fugitive  from  justice  whose  extradition  is  demanded 
by  a  foreign  Government  nnder  any  treaty  of  the  United  States, 
without  a  requisition  previously  made  by  the  foreign  Govern- 
ment upon  the  United  States  and  its  authority  obtained  to  appre- 
hend snch  fugitive."  This  affirms  the  doctrine  of  Mr.  Justice 
Nelson  in  the  case  of  Eaine. 
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On  the  other  hand,  Judge  Lowell,  now  Circuit  Judge  in  the 
First  Circuit,  declined,  in  the  case  of  In  re  KeUey  (9  Amer.  Law 
Rev.  167),  to  adopt  the  practice  of  requiring  a  previous  executive 
mandate.  He  said  in  this  case:  ^^Considering  the  strong  rea- 
sons, as  well  as  the  great  preponderance  of  authority  against  the 
practice — a  preponderance  which  I  find  in  the  treaty  itself,  in 
the  statute,  and  in  the  opinions  of  the  greater  number  of  the 
judges  who  have  considered  the  question  —  and  further,  that  the 
reasons  in  its  favor  have  lost  their  force  in  the  present  state  of 
practice  in  the  State  Department,  I  feel  constrained  to  refuse  to 
establish  it  in  this  district." 

So,  also,  in  In  re  Dugan  (2  Lowell,  367),  Judge  Lowell  said: 

'^  The  Judge  has  nothing  to  do  with  the  question  whether  the 
foreign  country  has  duly  authorized  an  application  for  the  extradi- 
tion to  be  made.  The  law  is  that,  when  a  complaint  is  made  on 
oath,  the  Judge  is  to  examine  the  evidence  of  criminality,  and  if 
he  deems  it  sufficient  to  sustain  the  charge,  shall  certify  the  same 
to  the  Secretary  of  State,  that  a  warrant  may  issue  upon  the  re- 
quisition of  the  proper  authorities  of  the  foreign  Governments. 
The  requisition  is  to  be  made  to  the  executive  department,  and, 
in  the  natural  order  of  things,  would  be  made  after  the  evidence 
is  taken  and  certified.  If  tne  authorities  of  the  foreign  GK>vem- 
ment  should  find,  on  the  examination  of  the  evidence,  that  it  does 
not  make  out  a  case  which  they  choose  to  press,  they  will  make 
no  requisition.  And  the  statute  gives  them  two  months  in  which 
to  coDiplete  their  action  upon  the  matter." 

In  Ex  parte  Ross  (2  Bond,  252),  the  court  held  that  no  aa- 
thority  is  I'equired  from  the  executive  department  of  the  United 
States  to  enable  a  Judge,  Magistrate  or  Commissioner  to  issue  a 
warrant  for  the  arrest  of  an  alleged  fugitive  from  justice  under 
the  treaty  of  1842  with  Great  Britain.  So,  also,  Attorney-Gen- 
eral Gushing,  in  the  Case  of  Colder  (6  Op.  Att.-Gen.  91),  ex- 
pressed the  opinion  that  any  foreign  Government,  entitled  bj 
treaty  to  the  extradition  of  a  fugitive  from  justice,  may  apply  to 
the  courts  for  his  arrest  in  the  first  instance. 

Judge  Brown,  in  Castro  v.  De  Uriarte  (16  Fed.  Rep.  93),  held 
that  ^'  a  preliminary  mandate  from  the  Executive  is  not  essential 
to  jurisdiction  in  such  proceedings,  unless  made  obligatory  by  the 
treaty."  He  also  held  that  the  eleventh  article  of  the  treatjr  with 
Spain,  which  was  the  treaty  involved  in  the  case,  did  not  estab- 
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lish  such  an  obligation,  and  hence  that  the  warrant  of  arrest  was 
not  void  because  no  preliminary  mandate  had  been  obtained  from 
the  Executive  authorizing  the  extradition  proceedings. 

There  is  a  manifest  conflict  of  opinion  on  the  part  of  these 
authorities ;  yet  the  preponderance  of  authority  and  the  better 
view  would  seem  to  be  that  the  Executive  mandate  is  not  nec- 
essary, as  a  condition  precedent  to  the  power  of  the  magistrates, 
named  in  the  law,  to  issue  a  warrant  of  arrest  and  conduct  an  ex- 
amination in  an  extradition  case.  There  is  nothing  in  any  treaty 
of  the  United  States  which  forbids  the  President  to  issue  his 
mandate,  if  requested  to  do  so,  or  if  he  thinks  it  expedient ;  yet 
unless  in  a  case  in  which  a  treaty  thus  specifically  provides,  the 
mandate  is  not  necessary,  in  order  to  confer  jurisdiction  upon  mag- 
istrates otherwise  qualified  to  entertain  extradition  proceedings. 

The  law  of  Congress  says  that  any  one  of  these  magistrates 
may,  "  upon  complaint  made  under  oath,  charging  any  person," 
etc.,  "  issue  his  warrant  for  the  apprehension  of  the  person  so 
charged,"  and,  when  he  is  brought  before  him,  proceed  to  examine 
the  evidence  of  the  alleged  criminality.  This  confers  a  direct 
and  positive  power  upon  these  magistrates  to  do  the  things  speci- 
fied, and  contains  no  provision  making  the  exercise  of  the  power 
dependent  upon  a  previous  mandate  issued  by  the  Piesident. 
There  is,  indeed,  no  provision,  in  the  law  itself,  relating  to  snch 
a  mandate.  The  mandate  has  its  basis  in  the  practice  of  the  Ex- 
ecutive Department  of  the  Government,  and  not  in  the  law  of 
Congress. 

It  was  held,  in  ex  parte  Van  Hoven^  4  Dill.  415,  that  it  need 
not  appear  by  a  distinct  recital  in  the  mandate  of  the  Secretary 
of  State  to  the  judicial  officers  of  the  Government,  that  a  warrant 
for  the  arrest  of  an  alleged  fugitive,  for  the  crime  imputed  to 
him,  had  been  issued  in  Belgium.  The  judicial  department  will 
presume  from  the  mandate  of  the  Secretary  of  State  that  this 
was  done. 

It  was  also  held,  in  In  re  MacdonneU^  11  Blatch.  79,  that  it  is  not 
necessary  that  the  complaint  on  which  the  warrant  of  arrest  is 
issued,  should  set  forth  the  issuing  of  a  mandate  by  the  Executive 
for  the  arrest  of  the  fugitive,  and  that  if  such  mandate  is  a  nec- 
essary prerequisite,  it  is  sufficient  for  it  to  describe  the  offense 

charged  in  the  terms  of  tlie  treaty. 

81 
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4.  ExecntiTe  Warrant  of  Arrest.  —  Some  of  the  extradition 
treaties  of  the  United  States  expressly  provide  that,  after  the  re- 
quisition has  been  duly  made,  the  President  may  issae  a  warrant 
for  the  arrest  of  the  accused  party.  The  sixth  article  of  the 
treaty  with  the  Republic  of  Salvador  says :  "  The  President  of 
the  United  States  or  the  President  of  Salvador  may  then  issne  a 
warrant  for  the  apprehension  of  the  fugitive,  in  order  that  he  may 
be  brought  before  the  proper  judicial  authority  for  examination." 

The  fifth  article  of  the  treaty  with  Ecuador  says :  "  The  Pre- 
sident of  the  United  States,  or  the  proper  executive  authority  of 
Ecuador,  may  then  order  the  arrest  of  the  fugitive,  in  order  that 
he  may  be  brought  before  the  judicial  authority  which  is  com- 
petent to  examine  the  question  of  extradition." 

The  fifth  article  of  the  treaty  with  the  Ottoman  Empire  says : 
"The  President  of  the  United  States  or  the  proper  executive 
authority  in  Turkey  may  then  issue  a  warrant  for  the  apprehen- 
sion of  the  fugitive,  in  order  that  he  may  be  brought  before  the 
proper  judicial  authority  for  examination." 

The  seventh  article  of  the  treaty  of  June  13,  1882,  with  Bel- 
gium, says :  The  President  of  the  United  States,  or  the  proper  ex- 
ecutive authority  in  Belgium,  may  then  issue  a  warrant  for  the 
apprehension  of  the  fugitive,  in  order  that  he  may  bo  brought  be- 
fore the  proper  judicial  authority  for  examination." 

These  are  examples  in  which  treaties,  in  the  cases  and  in  the 
circumstances  specified,  directly  empower  the  President  of  tlie 
United  States  to  issue  warrants  for  the  arrest  of  the  accused  par- 
ties ;  and  since  treaties  are  laws  of  the  United  States,  he  may,  if  he 
shall  judge  it  expedient,  exercise  the  power.  The  practice  of  the 
Presidents  of  the  United  States  is  not  directly  to  issue  such  war- 
rants, but  rather  to  issue  executive  mandates  or  certificates  to 
judicial  magistrates,  leaving  the  issue  of  warrants  of  actual  arrest 
to  these  magistrates  as  provided  for  by  the  law  of  Congress. 

There  is  no  inconsistency  between  these  treaty  provisions  and 
the  law  of  Congress.  The  former  give  to  the  President  a  power 
which  the  law  of  Congress  does  not  give,  without  superseding  the 
power  given  by  law  to  the  specified  magistrates.  The  language 
of  the  provisions  is  that  the  President  "  may  "  issue  his  warrant 
of  arrest  for  the  purpose  named.    He  ^'  may  "  also  omit  to  do  so 
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when  the  law  provides  another  and  sufficient  mode  for  securing 
the  arrest  of  the  accused  party. 

6.  Surrender  of  the  Fugitire.  —  Nearly  all  the  extradition 
treaties  of  the  United  States,  either  expressly  or  by  obvious  im- 
plication, provide  that  the  surrender  of  fugitive  criminals  shall  be 
made  by  the  executive  authority  of  the  respective  Governments. 
This,  on  the  part  of  the  United  States,  is  done  by  the  President 
through  a  warrant  issued  under  the  hand  of  the  Secretary  of  State 
directed  to  the  marshal  or  other  person  having  the  prisoner  in 
custody,  and  commanding  him  to  make  the  delivery  to  the  agent 
of  the  foreign  Government  authorized  to  receive  him. 

The  special  authority,  given  by  law  for  this  delivery,  is  found 
in  section  5272  of  the  Kevised  Statutes  of  the  United  States, 
which  reads  as  follows : 

"  It  shall  be  lawful  for  the  Secretary  of  State,  under  his  hand 
and  seal  of  office,  to  order  the  person  so  committed  to  be  delivered 
to  such  person  as  shall  be  authorized,  in  the  name  and  on  the  be- 
half of  such  foreign  Government,  to  be  tried  for  the  crime  of 
which  such  person  shall  be  so  accused,  and  such  person  shall  be 
delivered  up  accordingly ;  and  it  shall  be  lawful  for  the  person  so 
authorized  to  hold  such  person  in  custody,  and  to  take  him  to  the 
territory  of  such  foreign  Government,  pursuant  to  such  treaty. 
If  the  person  so  accused  shall  escape  out  of  the  custody  to  which 
he  shall  be  committed,  or  to  which  he  shall  be  delivered,  it  shall 
be  lawful  to  retake  such  person  in  the  same  manner  as  any  person 
accused  of  any  crime  against  the  laws  in  force  in  that  part  of  the 
United  States  to  which  he  shall  escape,  may  be  retaken  on  an  es- 
cape." 

The  authority  for  delivery,  as  here  given,  relates  to  "  the  per- 
son so  committed."  This  person  is  the  party  who  has  been  ar- 
rested, whose  case  has  been  judicially  examined,  and  who,  upon 
the  evidence  as  presented  on  such  examination,  has  been  com- 
mitted to  prison,  to  await  the  action  of  the  Executive  Department 
of  the  Government. 

The  form  of  the  warrant  for  the  surrender  of  the  party  is  the. 
following : 
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Department  of  State,  \ 

\ 
To  aU  to  whom  these  presents  shciU  come^  greeting  : 

^  Whereas,  ,  accredited  to  this  Government,  has  made  requi- 
sition in  conformity  with  the  provisions  of  the  ,  for  the  mu- 
tual delivery  of  criminals,  fugitives  from  justice  in  certain  case:*, 
for  the  delivery  up  of  ,  charged  with  the  crime  of  ,  com- 
mitted within  the  jurisdiction  of 

And  whereas,  the  said  been  found  within  the  jurisdiction 

of  the  United  States,  and  ,  by  proper  authority  and  due  form 

of  law,  been  brought  before  lor  examination  upon  said  charge 
of        ; 

And  whereas,  the  said  has  found  and  adjudged  that  the 
evidence  produced  against  the  said  is  sufficient  in  law  to  jus- 
tify commitment  upon  the  said  charge,  and  has,  therefore, 
ordered  that  the  said  be  committed  pursuant  to  the  provisions 
of  said         ; 

Now,  therefore,  pursuant  to  the  provisions  of  section  5272  of 
the  Kevised  Statutes  of  the  United  States,  these  presents  are  to 
require  the  United  States  Marshal  for  the  ,  or  any  other 
public  officer  or  person  having  charge  or  custody  of  the  afore- 
said ,  to  surrender  and  deliver  up  to  ,  who  been 
authorized  in  the  name  and  on  behalf  of  to  receive  ,  or  to 
any  other  person  or  persons  who  may  in  like  manner  be  author- 
ized in  the  name  or  on  behalf  of  to  receive  the  said  to  be 
tried  for  the  crime  of  which        so  accused. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  and 
caused  the  seal  of  the  Department  of  State  to  be  affixed. 
Done  at  the  City  of  Washington,  this         day  of     .    ,  A.   D. 
18    ,  and  of  the  Independence  of  the  United  States  the 

Secretary  of  State, 

The  fourth  article  of  the  extradition  treaty  of  1861,  with 
Mexico,  provides  that,  "  in  the  case  of  crimes  committed  within 
the  limits  of  the  frontier  States  or  Territories  "  of  the  respective 
Governments,  "  the  surrender  may  be  made  by  the  chief  civil  au- 
thority thereof,  or  such  chief  civil  or  judicial  authority  of  the 
districts  or  counties  bordering  on  the  frontier  as  may  for  this  pur- 
pose be  duly  authorized  by  the  said  chief  civil  authority  of  the 
said  frontier  States  or  Territories,  or  if,  from  any  cause,  the  civil 
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authority  of  snch  State  op  Territory  shall  be  suspended,  then  snch 
surrender  may  be  made  by  the  chief  military  otEcer  in  command 
of  such  State  or  Territory."  This  creates  an  exception,  in  the 
case  specified,  as  to  the  method  of  the  delivery. 

Attorney-General  Black,  in  Tyler^s  Case^  9  Op.  Att.-Gen.  379, 
took  the  ground  that  the  act  of  Congress,  providing  for  tlie  sur- 
render of  fugitive  criminals,  neither  requires  nor  authorizes  such 
surrender  by  the  Executive  Department  of  the  Government 
"  until  the  facts  of  the  case  are  judicially  ascertained  and  certified  " 
to  the  Secretary  of  State. 

This  is  undoubtedly  the  correct  view  of  the  law.  Provision  is 
made  by  law,  as  will  be  shown  in  the  sequel,  for  a  preliminary 
judicial  examination  of  the  case,  and,  if  the  evidence  be  deemed 
sufficient  by  the  examining  magistrate,  for  the  certification  of  the 
testimony  before  him  to  the  Secretary  of  State;  and,  until  this 
examination  has  been  had  and  the  testimony  certified  and  trans- 
mitted to  the  State  Department,  the  law  gives  no  authority  for 
the  issue  of  a  warrant  of  surrender. 

6.  The  Discretion  of  the  President.  —  The  preliminary  ju- 
dicial examination,  though  a  necessary  proceeding,  does  not  ex- 
clude or  control  the  exercise  of  the  President's  discretion  in  the 
premises.  He  may  or  may  not  make  the  surrender,  according  to 
his  own  judgment  of  the  case,  when  all  the  testimony  has  been 
transmitted  for  examination.  The  judgment  of  the  examining 
magistrate  does  not  necessarily  bind  his  judgment.  It  simply 
supplies  an  aid  and  a  condition  for  its  exercise. 

Judge  Blatchford,  in  In  re  Stupp^  11  Blatch.  124,  in  a  proceed- 
ing on  Jiaheas  corpus^  refused  to  discharge  the  prisoner,  and  re- 
manded him  to  the  custody  of  the  marshal.  The  President,  how- 
ever, having  referred  the  question  involved  in  the  case  to  the 
Attorney-General  of  the  United  States,  who  gave  an  opinion  in 
direct  conflict  with  that  of  Judge  Blatchford,  declined  to  make 
the  delivery,  adopting  the  opinion  of  the  Attorney-General,  who 
regarded  the  case  as  not  coming  within  the  provisions  of  the 
extradition  treaty  with  Prussia.    (14  Op.  Att.-Gen.  281.) 

Judge  Blatchford,  in  In  re  Stupp^  12  Blatch.  507,  held  that 
after  a  commitment  of  the  accused  for  surrender,  and  even  after 
his  discharge  on  habeas  corpus  has  been  refused,  the  President 
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may  lawfully  decline  to  surrender  him,  either  on  the  gronnd  that 
the  case  is  not  within  the  treaty,  or  that  the  evidence  is  not  suffi- 
cient to  establish  the  charge  of  criminality,  and  that  the  statute 
does  not  give  any  right  of  appeal  or  review  on  the  merits,  to  be 
exercised  by  any  court  or  judicial  officer. 

Judge  Ingersoll,  in  The  Matter  of  EeUhronn^  12  N.  T.  Leg. 
Obs.  65,  referring  to  the  case  of  a  party  committed  for  surrender, 
said :  "  In  such  a  case  no  one  can  revise  the  opinion  of  the  Com- 
missioner but  the  President.  If  he  should  be  of  opinion  that  the 
evidence  taken  before  the  Commissioner  on  the  hearing  was  not 
sufficient  to  sustain  the  charge,  then  it  would  be  his  duty  to  with- 
hold the  warrant  of  extradition.  If  it  should  be  his  opinion  that 
it  was  sufficient,  then  it  would  be  his  duty  to  grant  such  warrant" 

On  this  question  the  President,  after  the  judicial,  examination 
has  been  made,  and  the  party  committed  to  await  lus  action,  is 
the  sole  and  final  judge  as  to  the  duty  of  delivery. 

7.  Limitation  of  Time.  —  Section  5273  of  the  Revised  Stat- 
utes of  the  United  States  provides  as  follows : 

"  Whenever  any  person  who  is  committed  under  this  Title  or 
any  treaty,  to  remain  until  delivered  up  in  pursuance  of  a  requi- 
sition, is  not  so  delivered  up  and  conveyed  out  of  the  United 
States  within  two  calendar  months  after  such  commitment,  over 
and  above  the  time  actually  required  to  convey  the  prisoner  from 
the  jail  to  w^iich  he  was  committed,  by  the  readiest  way,  out  of 
the  United  States,  it  shall  be  lawful  for  any  judge  of  the  United 
States,  or  of  any  State,  upon  application  made  to  him  by  or  on 
behalf  of  the  prisoner  so  committed,  and  upon  proof  made  to 
him  that  reasonable  notice  of  the  intention  to  make  such  applica- 
tion has  been  given  to  the  Secretary  of  State,  to  order  the  person 
so  committed  to  be  discharged  out  of  custody,  unless  sufficient 
cause  is  shown  to  such  judge  why  such  discharge  ought  not  to  be 
ordered." 

This  fixes  a  limit  within  which  the  executive  power  of  surren- 
der must  be  exercised,  if  at  all.  The  party  cannot  be  indefinitely 
retained  in  custody. 

The  party  being  thus  discharged,  the  warrant  for  extradition 
cannot  be  used  for  the  purpose  of  his  re-arrest.  If  a  new  arrest 
of  the  same  party  is  to  be  made,  it  must  be  upon  another  proceed- 
ing before  a  judicial  officer,  as  provided  for  by  law.     The  extra- 
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dition  warrant  of  the  President  is  simply  a  warrant  of  surrender, 
and  not  a  warrant  for  a  new  arrest. 

The  ease  of  Vance,  who  was  discharged  from  custody  after  the 
extradition  warrant  had  been  issued,  in  consequence  of  the  fail- 
ure of  the  agent  of  the  foreign  Government  to  appear,  presented 
the  question  whether  that  warrant  could  be  used  for  his  re-arrest. 
Attorney-General  Stanbery  answered  this  question  in  the  nega- 
tive, saying  that  the  warrant  "  is  in  no  sense  a  warrant  for  arrest, 
and  cannot  be  used  for  the  purpose  of  arrest,"  and  that  ^^  if  a  new 
arrest  is  made,  it  must  be  upon  another  proceeding  before  a  judi- 
cial officer  or  Commissioner."    (12  Op.  Att.-Gen.  75.) 

8.  Belief  by  Habeas  Corpus. —  The  President's  warrant  for 
extradition,  though  not  directly  reviewable  by  appeal  to  any  court, 
nevertheless  does  not  preclude  the  right  of  a  competent  court, 
within  whose  jurisdiction  the  party  may  be  found,  to  issue  a  writ 
of  habeoB  corpus  for  the  purpose  of  a  judicial  inquiry  into  the 
proceedings,  and,  if  they  shall  be  found  illegal,  to  discharge  the 
prisoner  from  custody.  Section  753  of  the  Revised  Statutes 
of  the  United  States  gives  the  hahena  corpvs  power  to  the  courts 
of  the  United  States,  and  to  the  several  Justices  and  Judges 
thereof,  in  any  case  in  which  a  person  "  is  in  custody  under  or 
by  color  of  the  authority  of  the  United  States."  This  clearly 
comprehends  the  case  in  which  the  party  applying  for  tlie  writ, 
is  in  the  custody  of  the  agent  of  a  foreign  Government  under 
an  extradition  warrant  issued  by  the  President,  so  long  as  the  party 
remains  within  the  territorial  jurisdiction  of  the  United  States. 

Mr.  Justice  Nelson  exercised  this  power  in  the  case  of  Kaitie^ 
after  the  extradition  warrant  had  been  issued  by  the  State  Depart- 
ment, and  holding  the  custody  to  be  illegal,  he  ordered  the  prisoner 
to  be  discharged.  {Expa/rte  Kaine,  3  Blatch.  1.)  Judge  Ed- 
monds, in  The  Matter  of  Metzger,  1  Barb.  248,  did  the  same  thing. 

The  English  Extradition  Act  of  1870  provides  that "  a  fugitive 
criminal  shall  not  be  surrendered  until  the  expiration  of  fifteen 
days  from  the  date  of  his  being  committed  to  prison  to  await  his 
surrender,"  and  that  the  police  magistrate  who  commits  him  to 
prison  shall  inform  him  ''  that  he  will  not  be  surrendered  until 
after  the  expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply 
for  a  writ  oi  habeas  corpueP    This  rule  is  adopted  in  the  interests 
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of  liberty,  and  for  the  protection  of  the  alleged  fugitive  from 
justice  against  improper  extradition.  A  similar  rule  should  be 
adopted  in  this  country. 

SEcmoN  II. 

JUDICIAL  FUNCTIONS. 

The  judicial  functions,  connected  with  the  procedure  of 
extradition  from  the  United  States,  are  designed  to  be  auxiliary 
to  those  of  the  Executive  Department  of  the  Government.  The 
provisions  of  law  relating  to  these  functions  will  be  presented  in 
the  following  order  :  — 

1.  The  Examining  Magistrates.  —  Section  5270  of  the  Ite- 
vised  Statutes  of  the  United  States  provides  that  *' whenever 
there  is  a  treaty  or  convention  for  extradition  between  the  Govern- 
ment of  the  United  States  and  any  foreign  Government,  any  Jus- 
tice of  the  Supreme  Court,  circuit  Judge,  district  Judge,  Commis- 
sioner authorized  so  to  do  by  any  of  the  courts  of  the  United 
States,  or  Judge  of  a  court  of  record  of  general  jurisdiction  of 
any  State,  may  "  take  cognizance  of  any  specific  case  as  set  forth 
in  the  statute,  and  exercise  the  powers  therein  bestowed. 

The  Judges  here  specified  are  directly  empowered  to  act  in 
such  cases ;  and  the  same  power  is  given  to  Commissioners  of  the 
United  States,  with  the  qualification  that  they  must  be  author- 
ized so  to  act  by  some  court  of  the  United  States.  All  these  ofii- 
cers  are  alike  and  equally  examining  magistrates,  and,  for  the  pur- 
poses had  in  view,  are  clothed  with  precisely  the  same  authority. 
On  this  point  Judge  Johnson,  in  In  re  Vcmdervdpeny  14:  Blatch. 
137,  remarked :  "  For  the  purposes  of  this  law,  each  of  the 
enumerated  officers  possesses  the  same  authority,  so  that  it  is  in- 
different, for  all  legal  purposes,  whether  he  is  the  Chief  Justice 
of  the  Supreme  Court  of  the  United  States,  or  only  a  Commis- 
sioner authorized  to  act  by  any  of  the  courts  of  the  United  States. 
Each  of  them  derives  his  power  not  from  his  official  station,  but 
from  the  delegation  of  power  conferred  by  this  act." 

The  Commissioners,  referred  to  in  the  statute,  are  Commissioners 
of  Circuit  Courts,  derive  their  appointment  from  these  courts,  and 
exercise  such  powers  as  ai*e  or  may  be  expressly  conferred  on  them 
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by  law.  (Rev.  Stat,  of  TJ.  S.  sec.  627.)  These  Commissioners 
have  no  anthority  to  act  in  extradition  cases  simply  by  reason  of 
their  appointment  as  such.  They  must  receive  this  special  author- 
ity from  some  court  of  the  United  States ;  and  if  they  have  not 
received  it,  then  they  have  no  jurisdiction  in  this  class  of  cases. 

Judge  Blatcliford,  in  I?i  re  FareZy  7  Blatch.  34,  held  that  a 
warrant  issued  by  a  United  States  Commissioner,  for  the  appre- 
hension of  a  fugitive  charged  with  crime,  with  a  view  to  his  being 
delivered  up  to  a  foreign  Government,  under  a  treaty  of  extra- 
dition, is  void  unless  it  shows  on  its  face  that  the  Commissioner 
issuing  it  was  authorized  by  a  court  of  the  United  States  to  issue 
it.  He  said  in  this  case  that  such  authority  is  "  a  jurisdictional 
fact,  and  should  be  set  forth  on  the  face  of  the  warrant." 

Judge  Blatchford  also  held,  in  In  re  Farez^  7  Blatch.  345,  that 
it  is  not  necessary  that  a  warrant  of  arrest  issued  by  a  Commis- 
sioner should  show  on  its  face  that  he  was  authorized  to  issue  that 
particular  warrant,  and  that  it  is  sufficient  if  it  shows  that  he  was 
authorized  by  a  court  of  the  United  States  to  issue  warrants  in 
cases  of  extradition,  embracing  the  case  covered  by  such  warrant. 
{The  Case  of  Christiana  Cochrane^  4  Op.  Att.-Gen.  201.) 

In  Ex  parte  Lane^  6  Fed  Rep.  34,  it  was  held  by  Judge  Brown, 
of  the  District  Court  of  thfe  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  that  a  complaint  and  warrant  in  an  extradition 
case  should  show  upon  their  face  that  the  Commissioner  issuing 
the  warrant  is  duly  empowered  to  act  in  cases  of  that  description, 
and  that  the  Commissioner  has  no  power  to  amend  the  complaint 
or  warrant,  or  to  supply  defects  by  his  certificate,  after  the  case 
is  closed  and  a  writ  of  certiot  an  is  served  upon  him  to  produce 
the  record  of  his  proceedings. 

2 .  The  Complaint .  —  Section  6270  of  the  Revised  Statutes  of 
the  United  States  further  provides  that  any  of  the  judicial  offi- 
cers named  '*  may,  upon  complaint  made  under  oath,  charging 
any  person  found  within  the  limits  of  any  State,  district,  or  Ter- 
ritory, with  having  committed  within  the  jurisdiction  of  such 
foreign  Government  any  ot  the  crimes  provided  for  by  such  treaty 
or  convention,  issue  his  warrant  for  the  apprehension  of  the  per- 
son so  charged." 
82 
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A  "  complaint "  must  be  made  before  any  of  these  ofBeere  can 
take  cognizance  of  the  case,  and  it  must  be  made  mider  oath. 
This  complaint  must  allege  a  crime  witliin  the  enumeration  of  the 
treaty  applicable  to  the  case,  and  charge  the  commission  of  euch 
crime  within  the  jurisdiction  of  the  foreign  Government  with 
which  the  treaty  was  made.  The  party  against  whom  the  com- 
plaint is  made,  and  whose  arrest  is  sought  on  the  basis  thereof,  is 
"any  person'*  who,  being  thus  charged,  is  "found  within  the 
limits  of  any  State,  district  or  Territory  "  of  the  United  States. 
These  facts  are  jurisdictional,  and  they  must  be  set  forth  in  the 
complaint. 

The  charge  of  crime  must  be  made  with  such  perspicuity  and 
recitals  of  fact  as  will  give  to  the  complaint  a  legal  cliaracter,  and 
enable  the  magistrate  to  see  that  a  priraafade  case  of  the  crime 
alleged  is  presented.  Judge  Shipman,  in  In  re  Henrichy  5 
Blatch.  414,  said  :  "A  complaint  upon  which  a  warrant  of  arrest 
IS  asked,  sliould  set  forth  clearly,  but  briefly,  the  substance  of  tlie 
offense  charged,  so  that  the  court  can  see  that  one  or  more  of  the 
particular  crimes  enumerated  in  the  treaty  is  alleged  to  have  been 
committed.  This  complaint  need  not  be  drawn  with  the  formal 
precision  and  nicety  of  an  indictment  for  final  trial,  but  should  Eet 
forth  the  substantial  and  material  features  of  the  offense." 

Judge  Blatchford,  in  In  re  Fwrez^  7  Blatch.  34, 48,  said :  "  The 
complaint  in  this  case  contains  nothing  more  than  a  general  charge 
of  forgery,  without  any  sufficient  specification  of  time  and  place, 
or  of  the  nature  of  the  forgery,  or  of  the  forged  instrument  or 
document.  *  *  *  *  This  is,  under  any  system  of  criminal 
jurisprudence,  a  defective  complaint.  *  *  *  *  No  citizen 
of  the  United  States  could  be  arrested  and  held  upon  a  complaint 
so  vague  and  general  in  its  specifications,  or,  rather,  so  utterly 
devoid  of  specifications  as  the  complaint  in  this  case ;  and  it  cer- 
tainly never  could  have  been  intended,  by  the  treaty-making 
power,  that  an  alleged  fugitive  should  be  arrested  upon  a  com- 
plaint less  specific  than  such  as  would  be  required  in  the  case  of 
an  offense  committed  in  the  United  States." 

Judge  Nelson,  in  Esm  parte  Van  Hoveny  4  Dill.  411,  held  that 
where  a  complaint  charges  the  crime  of  forgery  as  having  been 
conmiitted  on  a  certain  day  in  the  juiisdiction  of  a  foreign  Gov- 
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emment,  in  that  one  "wilfully,  etc.,  uttered  and  put  in  circula- 
tion  forged  or  counterfeit  papers,  or  obligations,  or  other  titles  or 
instniments  of  credits,''  without  specifying  the  kind  of  obliga- 
tions forged,  or  the  character  of  the  papers,  or  nature  of  the 
titles,  eta,  it  is  defective  at  common  law,  and  does  not  fairly  in- 
form the  accused  of  the  charge,  and  does  not  show  probable  cause 
for  arrest.  The  Judge  discharged  Yan  Hoven  from  the  arrest 
on  the  ground  of  a  defective  complaint. 

Judge  Lowell,  in  In  re  Dugan^  2  Lowell,  267,  held  that  where 
there  is  an  application,  sustained  by  complaint  on  oath,  it  is  not 
for  the  judge  to  consider  whether  or  not  a  foreign  Government 
has  authorized  the  application.  He  has  only  to  examine  the  evi- 
dence of  criminality,  and  if  he  deems  it  sufficient  to  sustain  the 
charge,  to  certify  the  same  to  the  Secretary  of  State.  He  also 
held,  in  In  re  KeUey^  2  Lowell,  339,  that  a  judge  of  the  United 
States  has  authority  to  issue  his  warrant  for  the  arrest  of  a  sup- 
posed criminal,  under  the  extradition  treaty  with  Great  Britain, 
and  the  statutes  passed  to  aid  in  carrying  that  and  similar  treaties 
into  effect,  when  due  complaint  is  made  to  him,  without  a  pre vious 
application  having  been  made  to  the  President. 

Judge  Dillon,  in  Ex  parte  Van  Hoven^  4  Dill.  415,  held  that 
a  complaint,  under  oath,  made  by  the  Consul-General  of  Belgium, 
before  a  proper  Commissioner  of  the  Southern  District  of  New 
York,  upon  the  strength  of  telegrams  and  depositions  taken  in 
Belgium,  is  sufficient  to  justify  the  court  in  remanding  the  pris- 
oner for  examination  by  the  Commissioner  before  whom  the  com- 
plaint was  made,  and  who  issued  the  warrant  of  arrest. 

It  was  held  by  Judge  Blatchford,  in  In  re  Farez^  7  Blatcli. 
345,  that  a  complaint  before  a  Commissioner,  in  an  extradition 
case,  verified  by  the  Consul  of  a  foreign  Government,  in  which 
he  charges  the  offense  properly,  is  sufficient  if  made  by  him 
officially,  although  he  does  not  make  the  averments  on  his  personal 
knowledge  of  the  facts.  It  was  also  held  in  this  case  that  it  is 
not  a  necessary  preliminary  to  an  investigation,  under  an  extradi- 
tion treaty,  to  show  that  a  warrant  was  issued  abroad  against  the 
offender,  and  hence  that  the  complaint  need  not  state  that  fact, 
if  it  exists.  Such  a  statement  is  not  indispensable  to  a  valid 
complaint. 
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Judge  Brown,  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  held,  in  In  re  Roth^  15  Fed. 
Rep.  505,  that,  in  extradition  proceedings,  the  complaint  is  suflS- 
cient  from  which  it  clearly  appears  that  a  treaty  offense  is  meant 
to  be  charged,  and  that  '^  it  is  not  essential  to  extradition  that 
there  should  have  been  any  previous  criminal  proceedings  insti- 
tuted there  as  a  prerequisite  to  the  institution  of  extradition  pro^ 
ceedings  here." 

In  Esa  parte  Lcme^  6  Fed.  Rep.  34,  it  was  held  by  Judge  Brown, 
of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  that  a  complaint  made  simply  upon  information 
and  belief  is  fatally  defective,  and  gives  the  Commissioner  no 
jurisdiction.  It  was  further  held  that  if  the  person  making  the 
complaint  has  no  personal  knowledge  of  the  facts,  it  should  appear 
that  he  is  the  representative  of  the  foreign  Government,  acting 
in  an  official  capacity,  or  he  should  produce  an  indictment  against 
the  party  charged,  or  depositions  tending  to  show  his  guilt,  or  at 
least  set  forth  with  particularity  the  source  and  details  of  his  in- 
formation, that  it  may  appear  that  the  arrest  of  the  party  is  sought 
upon  something  more  than  a  rumor  or  suspicion  of  guilt. 

The  law  of  Congress  says  nothing  about  the  person  who  shall 
be  deemed  qualified  to  make  the  complaint,  and  ask  for  the  war- 
rant of  arrest  against  the  accused  party.  Ordinarily,  this  will  be 
done  by  some  official  representative  or  agent  of  the  foreign 
Government.  The  statute,  however,  does  not  prescribe  any  such 
rule.  It  simply  says  that,  "  upon  complaint  made  under  oath," 
charging  the  crime,  the  magistrate  may  issue  his  warrant  of  arrest. 
Nor  does  the  statute  make  a  requisition  from  a  foreign  Govern- 
ment or  the  issue  of  a  warrant  of  arrest  abroad,  an  indispensable 
antecedent  of  the  complaint. 

3.  The  Warrant  of  Arrest.  —  The  warrant  of  arrest  is  the 
direct  authority  for  arresting  and  holding  the  accused  party,  and  a£ 
such  it  has  its  basis,  in  part,  in  the  facts  set  forth  in  the  complaint^ 
and  in  part,  in  the  law  authorizing  the  issue  of  the  warrant.  Its 
recitals  must  make  a  sufficient  exhibit  of  both,  and  if  the  warrant 
be  issued  by  a  Commissioner,  then  it  must  show  on  its  face 
that  he  has  been  authorized  by  some  court  of  the  United  States 
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to  issue  such  warrants.     {In  re  Farez^  6  Blatch.  34.)    The  legal- 
ity of  the  warrant  will  be  tested  by  what  appears  on  its  face. 

Judge  Woodruff,  replying,  in  In  re  Mdcdonnell^  11  Blatch. 
79,  87,  to  the  objection  that  the  warrant  did  not  sufBciently  de- 
scribe the  offense,  said : 

"  The  warrant,  in  the  fullest  manner,  meets  every  possible  re- 
quirement of  the  law.  It  shows,  on  its  face,  every  fact  which  is 
even  here  claimed  to  be  requisite  to  the  jurisdiction  of  the  officers, 
that  such  jurisdiction  has  been  regularly  and  formally  invoked, 
for  the  arrest  of  the  alleged  fugitive,  and  it  declares,  in  terms,  the 
special  authority  upon  which  tne  proceeding  is  based,  to-wit,  the 
treaty,  the  Act  of  Congress,  and  the  appointment  of  the  officer 
to  execute  the  law.  It  declares  the  demand  of  the  foreign  Gov- 
ernment, the  mandate  of  our  own,  and  the  offense  charged.  The 
description  of  the  offense  might,  in  my  opinion,  for  all  purposes 
of  insertion  in  the  warrant  of  arrest,  have  followed  the  words  of 
the  treaty.  The  reference  to  the  treaty  and  the  Act  passed  to 
carry  it  into  effect,  identifies  the  charge  with  the  treaty  itself,  and 
makes  a  charge  of  the  offense  of  forgery  import,  per  se,  a  charge 
of  the  offense  of  forgery  mentioned  in  the  treaty.  That  is  all  that 
is  essential  to  jurisdiction  of  the  snbject-matter.  It  is  not  nec- 
essary that  the  particulars  required  to  be  proved,  in  order  to  es- 
tablish the  offense  mentioned  m  the  treaty,  should  be  specified  in 
the  warrant ;  nor  is  it  any  part  of  the  province  of  the  warrant  to 
disclose  the  details,  in  order  that  the  prisoner  may  be  notified  of 
those  details.'' 

In  Castro  v.  I)e  Uriarte,  16  Fed.  Eep.'  93,  it  was  held  that, 
"  in  a  warrant  of  arrest  in  extradition  proceedings,  the  offense  or 
accusation  need  be  described  in  general  terms  only,  such  as  are 
used  in  the  statute  or  treaty."  "  The  warrant,"  said  Judge 
Brown,  "  must  state  the  accusation,  offense,  or  crime ;  but  it  is 
sufficient  to  state  it  by  its  statutory  designation  without  further 
particulars."  {Payne  v.  Barnes^  6  Barb.  465;  Atchinson  v. 
Spencer^  9  Wend.  62 ;  and  ITie  PeopU  v.  Donohue^  84  N.  Y. 
438.)  The  warrant,  if  showing  on  its  face  all  the  jurisdictional 
facts  upon  which  the  authority  to  issue  it  depends,  is  sufficient  in 
its  recitals.  This  warrant  is  addressed  to  the  marshals  or  deputy 
marshals  of  the  United  States,  or  to  any  of  them  in  any  district, 
designating  the  person  to  be  arrested,  and  directing  the  officer 
making  the  arrest  to  bring  the  party  before  the  magistrate  issuing 
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the  warrant  at  a  certain  time  and  place,  or  some  other  competent 
magi6ti*ate  specified. 

It  was  held  by  Jndge  Shipman,  in  In  re  Henriohj  5  Blatch. 
414,  that,  under  a  waiTant  issued  by  a  Justice  of  the  Supreme 
Court,  directed  to  the  marshals  of  the  Qnited  States  for  any  dis- 
trict respectively,  and  to  their  deputies,  or  the  deputies  of  any  of 
them,  or  to  any  of  said  deputies,  commanding  them,  and  each  of 
them,  to  arrest  the  alleged  fugitive  for  surrender,  and  bring  him 
before  the  said  Justice,  or  a  Commissioner  named  therein,  or  some 
other  magistrate,  at  New  York,  a  deputy  marshal  of  the  United 
States  for  the  Southern  District  of  New  York  has  the  right  to 
arrest  such  person  in  Wisconsin,  and  bring  him  before  such  Com- 
missioner, and  such  Commissioner  has  jurisdiction  of  the  case 
under  such  arrest. 

The  principle  here  stated  is  not  limited  to  the  case  in  which  the 
warrant  of  arrest  is  issued  by  a  Justice  of  the  Supreme  Court  of 
the  United  States.  The  warrant  runs  throughout  the  United 
States,  by  whatever  authorized  magistrate  it  may  be  issued,  and 
may  be  executed  by  any  marshal  or  deputy  marshal  in  any  dis- 
trict of  the  United  States  in  which  the  fugitive  shall  be  found. 
Judge  Shipman  held  that  the  restriction  in  the  twentynseventh 
section  of  the  Judiciary  Act  of  1789  (1  U.  S.  Stat,  at  Large,  73), 
has  no  application  to  an  arrest  under  an  extradition  treaty,  and 
that  the  marshal  or  deputy  marshal,  authorized  by  the  warrant, 
might  arrest  the  alleged  fugitive  in  whatever  district  he  might 
find  him  within  the  United  States. 

It  was  held  by  Judge  Blatchford,  in  In  re  Farez^  7  Blatch.  34, 
that  where  a  writ  of  habeas  corpus  is  served  on  a  marshal,  com- 
mandiug  him  to  produce  before  the  court  the  body  of  a  person 
in  his  custody,  such  person  is  in  the  custody  of  the  court,  under 
such  writ,  from  the  time  it  is  served  on  the  marshal,  and  the  marshal 
cannot  lawfully  arrest  such  person  on  a  warrant,  as  a  fugitive,  in 
an  extradition  proceeding,  until  the  proceedings  on  the  writ  of 
haheas  corpus  are  terminated.  It  appeared  in  this  case  that  two 
warrants  of  arrest  had  been  issued,  and  that  the  second  warrant 
of  arrest  had  been  issued  after  the  writ  of  habeas  corpus  had 
been  served  on  the  marshal  in  respect  to  the  custody  under 
the  first  warrant.     Judge  Blatchford  held  that  the  arrest  under 
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the  second  warrant  was  illegal,  becaase  the  alleged  fugitive  was 
then  in  the  custody  of  the  court. 

4,  Hearing  the  Eridence. — Section  5270  of  the  Revised  Stat- 
utes of  the  United  States  further  provides  that  the  party  arrested, 
upon  the  complaint,  shall ''  be  brought  before  such  Justice,  Judge, 
or  Oommissioner,  to  the  end  that  the  evidence  of  criminality  may  be 
heard  and  considered."  This  hearing  is  by  the  Justice,  Judge, 
or  Commissioner,  as  the  case  may  be,  and  the  object  of  it  is  to 
ascertain  judicially,  whether,  under  the  treaty  and  the  law,  there 
is  adequate  cause  for  the  detention  of  the  accused,  with  a  view  to 
his  delivery  to  a  foreign  Government,  by  the  Executive  Depart- 
ment of  the  Government.  The  hearing  is  not  a  trial  of  the 
question  of  guilt  or  innocence,  except  for  this  single  purpose. 
{In  re  Wage,  15  Fed.  Eep.  864.) 

The  means  of  determining  the  point  at  issue  must  be  supplied 
by  evidence ;  and  if  this  evidence  fails  to  show  that,  under  the 
treaty  applicable  to  the  case,  the  arrested  party  ought  to  be  de- 
tained for  delivery  by  the  proper  authority,  he  is  entitled  to  be 
discharged  from  the  arrest.  The  evidence  consists  in  oral  testimony 
given  under  oath  before  the  magistrate  who  conducts  the  examina- 
tion, or  in  authenticated  documents  rendered  admissible  as  evidence 
by  law,  or  in  both. 

(1)  Oral  Testimony,  —  The  general  principle  in  application  to 
oral  testimony  is,  that  there  is  no  difference  between  the  process  of 
taking  it  and  that  of  taking  such  testimony  in  any  preliminary 
investigation  with  a  view  to  ascertain  whether  a  person  arrested 
should  be  dismissed  or  held  for  the  action  of  a  grand  jury.  The 
testimony  is  taken  in  open  court  by  questions  and  answers.  The 
party  seeking  the  extradition  and  the  accused  party  have  alike  the 
right  to  introduce  and  examine  witnesses  for  the  purpose  of  set- 
tling the  question  at  issue. 

Judge  Shipman,  in  In  re  Henrich,  5  Blatch.  414,  said :  "  The 
Commissioner  before  whom  an  alleged  fugitive  is  brought  for 
hearing  should  keep  a  record  of  all  the  oral  evidence  taken  before 
him,  taken  in  the  narrative  form  and  not  by  question  and  answer, 
together  with  the  objections  made  to  the  admissibilty  of  any 
portion  of  it,  or  to  any  part  of  the  documentary  evidence,  briefly 
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statiDg  the  gronndB  of  snch  objections,  bnt  be  sbonld  exclude 
from  the  record  the  arguments  and  disputes  of  connsel." 

Judge  Blatchford,  in  In,  re  Farez^  7  Blateh.  345,  held  that  on 
an  investigation  before  a  Commissioner,  sitting  in  the  State  of 
Hew  York,  in  which  State  an  accused  party  is  entitled  to  testify 
in  his  own  behalf,  the  alleged  offender,  arrested  under  the  treaty 
with  the  Swiss  Confederation  bad  a  right  to  be  examined  as  a  wit- 
ness in  his  own  behalf.  He  also  held  in  this  case  that  the  com* 
plaint  before  the  Commissioner  being  made  by  a  foreign 
Consul,  and  showing  that  he  has  no  personal  knowledge  of  the 
matters  stated  in  it,  the  alleged  offender  cannot  claim  the  right 
to  cross-examine  the  Consul,  on  the  investigation  before  the 
Commissioner,  before  the  prosecution  gives  any  evidence  under 
the  complaint. 

Judge  Lowell,  on  the  other  hand,  in  In  re  Duga/i%^  2  Lowell, 
367,  held  that  *^the  testimony  of  the  accused  is  not  admissible  in 
a  case  of  extradition,  tried  by  a  judge  of  the  United  States,  thongh 
he  is  sitting  in  a  State  where  such  evidence  would  be  received." 
The  better  view  on  this  subject  is  that  stated  by  Judge  Blatcliford. 

It  was  held  by  Judge  Woodruff,  in  In  re  MacdonneU^  11  Blatcli. 
79,  that,  in  extradition  cases,  the  Commissioner  may,  in  his  dis- 
cretion, grant  reasonable  adjournments,  in  the  course  of  the  hear- 
ing  of  evidence,  to  enable  testimony  to  be  produced.  The  Judge 
said  in  this  case :  "  It  will  also  be  found,  that  the  practice  of  grant- 
ing reasonable  adjournments  has  obtained  heretofore  in  extradition 
cases ;  and  there  is  no  reason,  either  of  favor  to  the  accused,  jeal- 
ousy of  the  foreign  Government,  or  otherwise,  why  it  should  not 
prevail  in  those  cases  as  well  as  in  cases  of  crime  alleged  to  have 
been  committed  in  violation  of  our  own  laws." 

Judge  Blatchford,  in  In  re  Farez^  7  Blateh.  345,  sustained  the 
action  of  the  Commissioner  in  refusing  to  allow  an  adjournment, 
to  enable  the  prisoner  to  procure  testimony  from  Switzerland,  on 
the  ground,  as  remarked  by  the  Judge,  that "  the  affidavits  do  not 
show  that  there  is  any  evidence,  either  oral  or  documentary,  on 
the  part  of  the  prisoner,  that  exists  or  is  accessible  or  is  likely  to 
be  obtained."  He  added :  "  No  magistrate  would,  on  such  affi- 
davits, have  been  justified  in  granting  the  motion"  for  an  ad- 
journment of  the  proceeding. 

The  parties,  on  the  hearing  of  extradition  cases,  are  entitled  to 
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avail  themselves  of  legal  counsel ;  and  such  counsel  have  the  right 
to  be  heard  and  act  in  their  behalf,  as  in  other  cases  in  which 
counsel  represent  their  clients  in  courts  of  justice.  Extradition  is 
no  exception  to  this  general  principle  of  law. 

(2.)  Documentary  Evidence.  —  This  is  regulated  by  special 
statute ;  and  on  this  subject  Congress  has  legislated  at  different 
times,  as  will  appear  from  the  following  statement : 

The  first  regulation  is  supplied  by  the  second  section  of  the 
Act  of  August  12,  1848  (9  TJ.  S.  Stat,  at  Large,  802),  which  reads 
as  follows : 

'^  That  in  every  case  of  complaint  as  aforesaid,  and  of  a  hear- 
ing upon  the  return  of  the  warrant  of  arrest,  copies  of  the  depo- 
sitions upon  which  an  original  warrant  in  any  such  foreign  country 
may  have  been  granted,  certified  under  the  hand  of  the  person  or 
persons  issuing  such  warrant,  and  attested  upon  the  oath  of  the 
party  producinff  them  to  be  true  copies  of  the  original  depositions, 
may  be  received  in  evidence  of  the  criminality  of  the  person  so 
apprehended." 

This  confined  the  documentary  evidence  entirely  to  copies  of 
the  depositions,  certified  and  attested  in  the  manner  prescribed, 
upon  which  the  original  warrant  of  arrest  was  granted  in  the  for- 
eign country. 

The  next  regulation  is  supplied  by  the  Act  of  June  22,  1860 
(12  U.  S.  Stat,  at  Large,  84),  which  reads  as  follows: 

'^  That  in  all  cases  where  any  depositions,  warrants,  or  other 

f)aperB,  or  copies  thereof,  shall  be  offered  in  evidence  upon  the 
learing  of  an  extradition  case  under  the  second  section  of  the  Act 
entitled  *  An  Act  for  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  Governments  for  the  apprehension  and 
delivery  up  of  certain  offenders,'  approved  August  12,  1848,  such 
depositions,  warrants,  and  other  papers,  or  copies  thereof,  sliall  be 
admitted*  and  received  for  the  purposes  mentioned  in  the  said 
section,  if  they  shall  be  properly  ana  legally  authenticated,  so  as 
to  entitle  them  to  be  received  for  similar  purposes  by  the  tribu- 
nals of  the  foreign  country  from  which  tlie  accused  party  shall 
have  escaped,  and  the  certificate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States,  resident  in  such  foreign 
country,  shall  be  proof  that  any  paper  or  other  document,  so  of- 
fered, 18  authenticated  in  the  manner  required  by  this  act." 

33 
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Such  was  the  state  of  the  law  on  this  subject  when,  in  1874, 
the  Bevised  Statutes  of  the  United  States  were  enacted,  reading 
as  follows  in  section  5271 : 

"In  every  case  of  complaint,  and  of  a  hearing  npon  the  return 
of  the  warrant  of  arrest,  copies  of  the  deposition  upon  which  an 
original  warrant  in  any  foreign  country  may  have  been  granted, 
certified  under  the  hand  of  tne  person  issuing  such  warrant,  and 
attested  upon  the  oath  of  the  party  producing  them  to  be  true 
copies  of  the  original  depositions,  may  be  received  in  evidence 
of  the  criminality  of  the  person  so  apprehended,  if  they  are  au- 
thenticated in  such  manner  as  would  entitle  tliem  to  be  received 
for  similar  purposes  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  escaped.  The  certificate  of  the  princi- 
pal diplomatic  or  consular  onicer  of  the  United  States,  resident 
m  sucn  foreign  country,  shall  be  proof  that  any  paper  or  other 
document  so  offered  is  authenticated  in  the  manner  prescribed  bj 
this  section." 

Upon  comparing  this  section  with  the  two  preceding  acts  of 
Congress  on  the  same  subject,  we  find  that  the  first  part  of  it, 
embracing  the  subject-matter,  is  taken  entirely  from  the  second 
section  of  the  Act  of  August  12,  1848,  and  not  at  all  from  the 
Act  of  June  22,  1860,  and  that  the  only  part  which  is  taken 
from  the  latter  act  relates  simply  to  the  authentication  of  the 
documentary  evidence  and  the  certificate  of  the  diplomatic  or 
consular  ofiicer  of  the  United  States.  It  was  on  this  ground  that 
Judge  Blatchford,  in  In  re  Stupp^  12  Blatch.  501, 523,  held  that, 
under  the  provision  of  section  6596  of  the  Bevised  Statutes, 
"  section  6271  is  not  in  force  in  lieu  of  the  Act  of  1860,  although 
it  is  in  force  in  lieu  of  the  second  section  of  the  Act  of  1848." 
This  ruling  was  made  in  1875,  and,  according  to  it,  the  Act  of 
1860  was  still  operative,  notwithstanding  the  enactment  of  the 
Bevised  Statutes,  including  section  5271  of  these  statutes. 

Congress,  by  the  Act  of  June  19, 1876  {19  U.  S.  Sta.t.  at 
Large,  59),  so  amended  section  6371  of  the  Bevised  Statutes  as  to 
make  it  read  as  follows  : 

« In  every  case  of  complaint  and  of  a  hearing  upon  the  return 
of  the  warrant  of  arrest,  any  depositions,  warrants,  or  other 
papers  offered  in  evidence,  shall  be  admitted  and  received  for  the 
purpose  of  such  hearing,  if  they  shall  be  properly  and  legally 
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authenticated  bo  as  to  entitle  them  to  be  rcceived  as  evidence  of 
the  criminality  of  the  pereon  so  apprehended,  by  the  tribunals  of 
the  foreign  country  from  which  the  accused  party  shall  have  es- 
caped, and  copies  of  any  such  depositions,  warrants,  or  other 
papers  shall,  if  authenticated  according  to  the  law  of  such  foreign 
country,  be  in  like  n^anner  received  as  evidence  ;  and  the  certili- 
cate  of  the  principal  diplomatic  or  consular  officer  of  the  United 
States,  resident  in  such  foreign  country,  shall  be  proof  that  any 
sufeh  deposition,  warrant  or  other  paper,  or  copy  thereof,  is  authen- 
ticated in  the  manner  required  by  this  section." 

This  stnick  out  from  the  section  that  part  which  was  taken 
from  the  second  section  of  the  Act  of  August  12th,  1848,  and 
put  in  its  place  the  substance  of  the  Act  of  June  22d,  1860. 

The  last  action  of  Congress  on  this  subject  we  have  in  the  Act 
of  August  3d,  1882  (22  U.  S.  Stat,  at  Large,  215),  the  fifth  and 
sixth  sections  of  which  provide  as  follows : 

"  Sec.  5.  That  in  all  cases  where  any  depositions,  warrants,  or 
other  papers,  or  copies  thereof  shall  be  offered  in  evidence  upon 
the  hearing  of  any  extradition  case  under  Title  sixty-six  of  the 
Revised  Statutes  of  the  United  States,  such  depositions,  warrants, 
and  other  papers,  or  tlie  copies  thereof,  shall  be  received  and  ad- 
mitted as  evidence  on  such  hearing  for  all  the  purposes  oi'  such 
hearing,  if  they  shall  be  properly  and  legally  authenticated  so  as 
to  entitle  them  to  be  received  tor  similar  purposes  by  the  tribu- 
nals of  the  foreign  country  from  which  the  accused  party  shall 
have  escaped,  and  the  certificate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States,  resident  in  such  foreign 
country,  shall  be  proof  that  anv  deposition,  warrant,  or  other 
paper  or  copies  thereof,  so  offered,  are  authenticated  in  the  man- 
ner required  by  this  act." 

"  Sec.  6.  The  act  approved  June  19th,  1876,  entitled  "An  Act 
to  amend  section  5271  of  the  Revised  Statutes  of  the  United 
States;  and  so  much  of  said  section  5271  of  the  Revised  Statutes 
of  the  United  States  as  is  inconsistent  with  the  provisions  of  this 
act,  are  hereby  repealed." 

Such  then  is  the  present  state  of  the  law  as  to  documentary 
evidence  in  extradition  cases.  The  sole  purpose  of  introducing 
such  evidence  is  to  enable  the  magistrate,  before  whom  the  hear- 
ing is  had,  to  judge  and  determine  whether  the  crime  charged  is 
so  proved  that  the  party  arrested  Ought  to  be  held  for  delivery. 
Any  depositions,  warrants,  or  other  papers  that  may  be  offered 
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upon  the  hearing  are  to  be  received  and  admitted  as  evidence  rela. 
tively  to  this  purpose,  if  they  are  so  authenticated  as  to  entitle 
them  to  be  received  for  a  similar  purpose  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party  has  escaped ;  and 
on  this  question  of  authentication  the  certiticato  provided  for  is 
conclusive  proof.  The  documents,  no  matter  what  may  be  their 
specific  character,  are  admissible  as  evidence,  if  they  come  within 
the  terms  of  the  statute.  What  they  prove  is  a  question  for  the 
magistrate  to  determine,  after  examining  them.  He  is  to  receive 
them  as  evidence  and  judge  of  their  weight. 

Judge  Shipman,  in  In  re  Ileiirich^  5  Blatch.  412,  426,  said  : 
"  The  parties  seeking  the  extradition  of  the  fugitive  should  be 
required  by  the  Commissioner  to  furnish  an  accurate  translation 
of  every  document  offered  in  evidence  which  is  in  a  foreign 
language,  accompanied  by  an  affidavit  of  the  translator,  made 
before  him  or  some  other  United  States  Commissioner,  or  a  Judge 
of  the  United  States,  that  the  same  is  correct."  He  also  said  that 
"  each  piece  of  docmiientary  evidence  offered  by  the  agents  of 
the  foreign  Government "  should  be  accompanied  by  the  certifi- 
cate prescribed  by  the  statute  on  this  subject. 

Judge  Blatchford,  in  Li  re  Farez^  7  Blatch.  343,  held  that 
where  the  charge  is  forgery,  and  where,  by  the  depositions  from 
abroad  put  in  evidence  under  the  Act  of  June  22d,  1860,  it  ap- 
pears by  their  depositions  that  the  forged  papers  were  produced 
to  and  deposed  to  by  the  witnesses  giving  the  depositions,  it  is 
not  necessary  that  the  forged  papers  should  be  produced  here  be- 
fore the  Commissioner.  Such  a  case,  as  the  Judge  remarked, 
'^  stands  precisely  as  if  the  witnesses  had  been  examined  in  per- 
son before  the  Commissioner,  and  the  alleged  forged  papers  had 
been  produced  to  them  before  him."  "The  judicial  authorities 
hei'e  are  bound  to  give  to  them  [the  depositions]  the  same  effect 
as  if  the  witnesses  themselves  were  personally  present  and  testi- 
fying."    Sucjh  is  the  plain  intention  of  the  law. 

It  was  also  held  by  Judge  Blatcliford  in  the  same  case  that, 
under  the  act  of  June  22,  1860,  it  was  not  necessary,  in  order  to 
render  papera  admissible  in  evidence,  that  they  should  be  the 
papers  on  which  a  warrant  of  arrest  was  issued  abroad.  This  is 
not  under  the  law  essential  to  their  admissibility.  Indeed,  in 
Jn  re   Thomas,  12  Blatch.  370,  380,   Judge  Blatchford  said : 
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"  It  is  not  a  necessary  preliminary  to  an  investigation  here,  under 
an  extradition  treaty,  that  a  warrant  of  arrest  shonld  have  been 
issued,  or  proceedings  had,  against  the  accused,  in  the  foreign 
jurisdiction." 

Judge  Brown,  in  In  re  Wadge^  15  Fed.  "Rep.  864,  held  as 
follows:  (1.)  That  the  authentication  of  documents  in  extradi- 
tion proceedings,  which  would  be  received  "  in  similar  proceed- 
ings "  in  the  demanding  country,  when  aided  by  oral  proof  of 
handwriting,  and  by  proof  showing  the  purpose  for  which  they 
are  issued,  is  sufficient  under  section  5  of  the  Act  of  August  3, 
1882.  (2.)  That  it  is  not  the  practice  before  committing  magis- 
trates to  receive  the  depositions  of  foreign  witnesses  taken  abroad 
on  the  pai*t  of  the  defense,  and  hence  that  the  Commissioner  in 
extradition  proceedings  rightly  refused  an  adjournment  applied 
foi  by  the  accused  to  enable  him  to  obtain  the  depositions  of 
witnesses  in  his  defense  from  the  country  of  the  demanding 
Government,  and  that  his  refusal  was  not  such  an  abuse  of  judicial 
discretion  as  to  be  remedied  by  habeas  corpxis. 

The  ruling  of  Judge  Brewn  in  this  case  was,  in  In  re  Wadge^ 
16  Fed.  Rep.  832,  affirmed  by  Judge  Wallace,  of  the  Circuit 
Court  of  the  Second  Circuit  of  the  United  States,  who  held  as 
follows :  (1.)  That  in  extradition  proceedings  under  section 
5  of  the  Act  of  August  3, 18^2,  the  certificate  is  not  the  exclusive 
source  of  authentication,  but  may  be  assisted  by  other  evidence, 
and  that  it  need  not  appear  that  the  depositions  or  documentary 
evidence  would  be  competent  upon  the  trial  of  the  accused  in  the 
foreign  tribunal,  if  sufficient  to  authorize  his  arrest.  (2.)  That 
where  the  depositions  and  proofs  present  a  sufficient  case  to  the 
Commissioner  for  the  exercise  of  his  judicial  discretion,  his  judg- 
ment will  not  be  reviewed.  (3.)  That  a  refusal  to  grant  an 
adjournment  to  enable  the  accused  to  procure  depositions  from 
England  to  show  an  alibi^  was,  in  this  case,  a  legitimate  exercise 
of  discretion. 

Judge  Blatchfoi-d,  in  In  re  Fowler^  18  Blatch.  430,  437,  and 
438,  held  that  while  the  certificate  as  to  authentication  of  documents 
provided  for,  if  in  the  proper  form,  is  to  be  taken  as  absolute 
proof,  "  there  is  nothing  in  the  statute  which  necessarily  excludes 
oral  proof  authenticating  the  copie8,or  oral  proof  as  to  what  the  law 
of  the  foreign  country  is  as  to  such  authentication,  or  onil  proof 
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that  sncU  oral  anthenticatiou  is  according  to  the  law  of  the  for- 
eign country."  He  added :  "  There  is  nothing  in  the  statate 
which  makes  such  certificate  of  the  United  States  diplomatic  or 
consular  officer  the  only  competent  proof  that  either  the  originals  or 
the  copies  are  authenticated  in  the  manner  required  by  the 
statute."  The  certificate  in  this  case  was  held  to  be  defective ; 
yet,  in  respect  to  some  depositions,  this  defect  was  supplied  by 
oral  evidence  as  to  their  authentication,  and  this  was  treated  as 
sufficient. 

5.  Amount  of  Evidence  Necessary.  —  The  evidence  neces- 
sary, in  order  to  justify  a  commitment  of  the  accused  party  to 
await  the  action  of  the  President,  is  such  an  amount  as  is  ^'  suffi- 
cient to  sustain  the  charge  under  the  provisions  of  the  proper 
treaty  or  convention."  The  general  rule,  as  to  the  evidence, 
adopted  in  the  extradition  treaties  of  the  United  States,  is  that 
the  accused  party  shall  be  delivered  up  "  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where"  he  is 
found,  *'  would  justify  his  apprehension  and  commitment  for  trial 
if  the  crime  or  offense  had  there  been  committed." 

This  is  the  treaty  rule  as  to  the  sufficiency  of  the  evidence. 
The  laws  of  the  delivering  country  are  referred  to  as  the  guide  on 
this  subject ;  and  evidence  that,  according  to  these  laws,  is  suffi- 
cient to  justify  the  arrest  and  commitment  of  a  party  for  trial, 
will  be  sufficient  to  justify  the  arrest  and  commitment  of  a  party 
.  for  extradition.  The  examining  magistrate  is  to  apply  this  rule ; 
and  if  he  finds  the  evidence  sufficient  in  this  sense,  then  he  is  to 
commit  the  party  for  extradition.  The  application  of  the  rule 
includes  the  laws  of  the  particular  State  in  which  the  proceeding 
is  had  ;  and  hence,  if  by  these  laws  a  prisoner  is  entitled  to  tes- 
tify in  his  own  behalf,  then  this  privilege  must  be  accorded  to  the 
accused  person. 

Mr.  Justice  Nelson,  in  Expaii^  Kaine^  3  Blatch.  1,  10,  said: 
"  The  proof,  in  all  cases  under  a  treaty  of  extradition,  should  be 
not  only  competent,  but  full  and  satisfactory,  that  the  offense 
has  been  committed  by  the  fugitive  in  the  foreign  jurisdiction  — 
sufficiently  so  to  warrant  a  conviction,  in  the  judgment  of  the  mag- 
istrate, of  the  offense  with  which  he  is  charged,  if  sitting  upon 
the  final  trial  and  hearing  of  the  case.  No  magistrate  should 
oixler  a  siirrender  short  of  such  proof." 
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This,  with  all  due  respect  to  the  learned  justice,  is  not  the  rule 
prescribed  by  the  treaties  of  the  United  States.  Their  rule  is  that 
the  evidence  should  be  sufficient  to  justify  the  apprehension  and 
commitment  of  the  party  for  trial,  if  the  offense  had  been  com- 
mitted in  the  country  on  which  the  demand  is  made.  Chief  Jus- 
tice Marshall,  in  the  case  of  Aaron  Burvy  sat  as  a  committing  mag- 
istrate ;  and  as  to  the  question  whether  he  should  commit  Burr 
for  the  crime  charged  against  him,  he  remarked  : 

"  On  an  application  of  this  kind,  I  certainly  should  not  require 
that  proof  which  would  be  necessary  to  convict  the  person  to  be 
committed,  on  a  trial  in  chief ;  nor  should  I  even  require  that 
which  should  absolutely  convince  my  own  mind  of  the  guilt  of  the 
accused :  but  I  ought  to  require,  and  1  should  require,  that  prob- 
able cause  be  shown ;  and  I  understand  probable  cause  to  be  a 
case  made  out  by  proof,  furnishing  good  reason  to  believe  that 
the  crime  alleged  has  been  committea  by  the  person  charged  with 
committing  it."     (1  Burr's  Trial,  11.) 

The  Chief  Justice  held  that  this  was  tne  fact  in  the  case  of 
Burr,  and  hence  committed  him  for  trial,  not  on  the  theory  that 
he  would  have  convicted  him  upon  the  evidence,  but  that  the 
evidence  was  sufficient  for  a  commitment,  with  a  view  to  a  trial. 

Mr.  Justice  Blatchford,  in  In  re  FareZj  7  Blatch.  345,  358,  ex- 
pressed his  opinion  in  regard  to  the  necessary  evidence  in  an 
extradition  case,  as  follows : 

"The theory  on  which  treaties  for  extradition  are  made  is,  that 
the  place  where  a  crime  was  committed  is  the  proper  place  in 
which  to  try  the  person  charged  with  having  committed  it ;  and 
nothing  is  required  to  warrant  extradition,  except  that  sufficient 
evidence  of  the  fact  of  the  commission  of  tlie  crime  shall  be  pro- 
duced, to  justify  a  commitment  for  trial  for  tlie  crime.  In  act- 
ing under  the  thirty-third  section  of  the  Judiciary  Act  of  1789, 
in  regard  to  offenses  against  the  United  States,  a  committing  mag- 
istrate acts  on  the  principle  that,  in  substance,  after  an  exami- 
nation into  the  matter  and  a  proper  opportunity  for  the  giving  of 
testimony  on  both  sides,  there  is  reasonable  ground  toliold  the 
accused  for  trial.  The  contrary  view  would  lead  to  the  conclu- 
sion that  the  accused  should  not  be  given  up  to  be  tried  in  the 
country  in  which  the  offense  was  committed,  the  country  where 
the  witnesses  on  both  sides  are  presumptively  to  be  found,  but 
should  be  tried  in  the  country  in  which  he  may  happen  to  be 
found.  Such  a  result  would  entirely  destroy  the  object  of  such 
treaties." 
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The  view  of  Judge  Blatcliford,  and  Dot  that  of  Mr.  Justioe 
Nelson,  is  the  correct  one.  Persons  charged  with  crime  maj, 
according  to  the  laws  and  practice  of  this  country,  be  committed 
for  trial  upon  evidence  which  creates  a  reasonable  presumption 
of  guilt,  even  though  the  proof,  as  then  presented,  might  not  be 
sufficient  to  warrant  their  conviction.  This  is  the  rule  to  apply 
in  extradition  cases.  The  preliminary  examination,  with  refer- 
ence to  the  discharge  or  commitment  of  the  accused  party,  is  not 
a  trial  with  a  view  to  conviction  and  punishment.  It  relates  sim- 
ply to  the  question  whether  the  party  ought  to  be  held  for  deliv 
ery  that  he  may  be  tried  by  a  court  having  jurisdiction.  A  reason- 
able presumption  of  guilt  is  enough  for  this  purpose ;  and  on  this 
question  of  fact  the  examining  magistrate  must,  in  the  light  of 
the  evidence,  pass  judgment. 

6,  Certification  and  Commitment*  —  Section  5270  of  the 
Revised  Statutes  of  the  United  States  still  further  provides  that 
if  the  examining  magistrate,  on  euch  hearing,  «  deems  the  evi- 
dence  sufficient  to  sustain  the  charge  under  the  provisions  of  the 
proper  treaty  or  convention,  he  shall  certify  the  same,  together 
with  a  copy  of  all  the  testimony  taken  before  him,  to  the  Secre- 
tary of  State,  that  a  warrant  may  issue  upon  the  requisition  of 
the  proper  authorities  of  such  foreign  Government,  for  the  sur- 
render of  such  person,  according  to  the  stipulations  of  the  treaty 
or  convention ;  and  ho  shall  issue  his  warrant  for  the  commitment 
of  the  person  so  charged  to  the  proper  jail,  there  to  remain  until 
such  surrender  shall  bo  made." 

This  certification  of  the  testimony  and  commitment  of  the 
accused  party  to  jail,  upon  the  condition  here  specified,  dispose  of 
the  case,  so  far  as  the  examining  magistrate  is  concerned  with  it ; 
and  then  the  question  of  actual  surrender  goes  to  the  President, 
who,  as  we  have  already  seen,  exercises  the  power  of  review,  and 
may  make  or  withhold  the  surrender,  according  to  his  own  judg- 
ment in  the  light  of  the  certified  testimony.  The  object  of  certify- 
ing the  testimony  to  the  Secretary  of  State  is  to  supply  the  means 
of  such  a  judgment.  And  if  the  President  does  not  deliver  up 
the  party  within  two  calendar  months  after  his  commitment,  then 

he  may  be  discharged  as  provided  in  section  5273  of  the  Bevised 
Statutes 
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The  examining  magistrate  acts  judicially  in  his  hearing  and  dis- 
posal of  the  case ;  and  while  he  is  thus  acting  he  is  not  subject  to 
any  direction  or  control  by  the  President.  Whether  he  shall  com- 
mit or  discharge  the  party  is  a  qnestion  for  him  to  determine.  If 
he  deems  the  evidence  insuflBcient  to  sustain  the  charge,  and, 
hence,  discharges  the  accused,  that  is  the  end  of  the  case,  unless 
there  be  a  new  complaint  and  a  new  arrest.  The  alleged  fugitive, 
though  thus  discharged,  may,  however,  be  arrested  on  a  new  com- 
plaint.   {Cdlder"8  Case,  6  Op.  Att.-Gen.  91.) 

It  was  held,  in  the  Case  of  MvUer,  10  Op.  Att.-Gen.  501,  that 
a  discharge,  by  a  District  Judge,  of  a  person  apprehended  as  a 
fugitive  from  justice,  does  not,  in  a  proper  dase,  preclude  his  re- 
arrest under  the  warrant  of  another  judge,  with  a  view  to  a  re- 
examination of  the  case.  Muller,  who  was  discharged  by  Judge 
Leavitt,  was  re- arrested  under  another  warrant,  and  brought  before 
Judge  Cadwalader,  at  Philadelphia,  under  whose  decision  he  was 
surrendered  to  the  Prussian  Government.  This  was  done  at  the 
suggestion  of  the  Attorney-General  of  the  United  States. 

7.  Review  by  Habeas  Corpus.  —  We  have  already  considered 
the  question  whether  a  party,  committed  for  extradition,  may 
avail  himself  of  a  writ  of  haheas  corpus  issued  by  a  competent 
court,  after  the  President  has  issued  his  warrant  of  surrender, 
and  before  the  party  is  actually  removed  from  the  jurisdiction  of 
the  United  States.  This  question  was  answered  in  the  alBrmative. 
{Est  parte  Kaine,  3  Blatch.  1.) 

It  remains  now  to  consider  the  relation  of  the  haheas  corpus 
power  to  the  case,  after  commitment  by  the  examining  magis- 
trate, and  before  the  President's  warrant  of  surrender.  There  is 
a  period  of  time  between  the  two  events,  during  which  the  party 
is  in  custody,  and  it  may  extend  to  two  calendar  months. 

The  isustody  is  "  under  or  by  color  of  the  authority  of  the 
United  States,"  and  this  brings  it  within  the  list  of  cases  enumer- 
ated in  section  753  of  the  Bevised  Statutes  of  the  United  States, 
in  which  the  Supreme  Court,  the  Circuit  and  District  Courts,  and 
the  several  Justices  and  Judges  thereof  may  issue  writs  oi  habeas 
corpus,  for  the  purpose  of  inquiring  into  the  cause  of  the  restraint 
of  liberty.  There  is  no  doubt  that  these  courts  and  the  several 
Justices  and  Judges  thereof  may  issue  yrriv^  oi  habeas  corpus  in 
34     ^ 
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such  cases,  and  also  writs  of  certiorari  wlien  necessary  for  the 
exercise  of  their  respective  jurisdictions.  {Ex  parte  Stupp,  12 
Blatch.  501.) 

Mr.  Justice  Nelson,  in  Ex  parte  Kaine^  3  Blatch.  1,  held  that 
wlien  the  prisoner  was  arrested  under  an  extradition  treaty  between 
the  United  States  and  Great  Britain,  and  committed  by  a  magistrate 
after  examination,  and  then  a  hahe<i8  corpus  was  sued  out  by  him 
before  a  Circuit  Court  of  the  United  States,  which,  after  hearing, 
dismissed  the  writ,  and  remanded  the  prisoner  to  be  held  under 
the  commitment  of  tlie  magistrate,  the  decision  of  such  court 
was  no  bar  to  an  inquiry  by  a  Justice  of  the  Supreme  Court  of 
the  United  States,  upon  a  habeas  corpus  issued  by  him,  into  the 
legality  of  the  detention  of  the  prisoner  under  said  comraitmem. 

It  was  held  by  Judge  WoodruflP,  in  In  re  Mcdonnaldj  11 
Blatch.  79,  that  it  is  not  proper,  during  the  progress  of  proceed- 
ings before  a  Commissioner  to  resort  to  a  writ  of  habeas  corpus 
to  review  his  decision  on  questions  as  to  evidence. 

Most  of  the  extradition  cases  in  which  writs  of  habeas  corpus 
have  been  issued,  were,  in  the  first  instance,  considered  and  de- 
cided by  Commissioners,  and  the  decisions  as  to  the  extent  to 
which  the  review  may  be  carried  by  the  revising  court  will  ap- 
pear in  the  following  cases : 

In  The  Mattel*  of  Veremaitre  and  others^  9  N.  Y.  Leg.  Obs. 
137,  Judge  Judson,  sitting  in  the  District  Couit  of  the  United 
States  for  the  Southern  District  of  New  York,  held  that  he  had  no 
power  to  revise  the  judgment  of  the  Commissioner  on  the  ques- 
tions of  fact,  and  hence,  on  inspecting  the  papers,  and  finding 
them  sufficient  on  their  face,  he  declined  to  review  the  proofs, 
and  remanded  the  prisoners  to  be  held  subject  to  the  warrant  of 
the  Commissioner  and  the  action  of  the  executive  authorities  of 
the  United  States. 

Judge  Betts,  in  Tlie  Matter  of  Thomas  Kaine^  10  N.  Y.  Leg. 
Obs.  257,  delivered  an  elaborate  opinion  in  regard  to  various 
points  involved  in  the  case,  and  substantially  affirmed  the  doctrine 
laid  down  by  Judge  Judson  in  the  preceding  case. 

Judge  Ingersoll^  in  the  District  Court  for  the  Southern  District 
of  New  York,  in  The  Matter  of  Heilhronny  12  N.  Y.  Leg.  Obs. 
65,  said  : 
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"  Where  there  is  any  legal  evidence  before  the  Commis- 
sioner to  establish  the  charge,  and  that  legal  evidence  is  deemed 
by  him  sufficient,  no  matter  how  many  others  may  deem  it 
insufficient,  and  he  grants  a  warrant  of  commitment,  that  com- 
mitment must  stand,  and  no  judge  has  a  right  to  disregard  it,  or 
to  render  it  ineffectual,  at  least  not  till  the  expiration  of  two 
calendar  months  after  it  shall  have  been  issued.  In  such  a  case, 
no  one  can  revise  the  opinion  of  the  Commissioner  but  the  Presi- 
dent. The  President  has  that  power.  If  he  should  bo  of  opinion 
that  the  evidence  taken  before  the  Commissioner  on  the  hearing 
was  not  sufficient  to  sustain  the  charge,  then  it  would  be  his  duty 
to  withhold  a  warrant  of  extradition.  If  it  should  be  his  opinion 
that  it  was  sufficient,  then  it  would  be  his  duty  to  grant  such 
warrant.  The  necessities  of  the  case,  therefore,  do  not  require 
that  I  should  express  an  opinion  upon  the  sufficiency  of  the 
evidence  upou  the  hearing  before  the  Commissioner." 

Judge  Betts,  in  Expaiie  Van  Aemam^  3  Blatch.  160,  164, 
said :  "  In  my  view  of  the  subject,  this  court,  on  the  return  ber 
fore  it  of  a  writ  of  hdbeds  corpus^  has  no  further  power  than  to 
ascertain  and  determine  whether  the  prisoner  stands  charged  with 
a  criminal  offense  subjecting  him  to  imprisonment,  and  whetlier 
the  Commissioner  possessed  competent  authority  to  inquire  into 
and  adjudge  upon  that  complaint.  I  iind  affirmatively,  in  this 
case,  on  both  of  those  inquiries,  and  therefore  decide  that  I  have 
no  authority,  under  this  writ,  to  review  the  justness  of  tiie  de- 
cision of  the  Commissioner." 

Judge  Shipman,  in  In  re  Henrichy  5  Blatch.  414,  419,  referred 
to  the  case  of  Ex  parte  Kaine,  3  Blatch.  1,  decided  by  Mr.  Jus- 
tice Nelson,  and  then  proceeded  to  say : 

"It  is  true  that  Mr.  Justice  Nelson,  in  the  case  of  Kaine,  de- 
cided that  the  Commissioner  had  no  competent  evidence  before 
him.  He,  therefore,  did  not  directly  determine  the  precise  ques- 
tion whether,  if  the  Commissioner  had  had  competent  evidence 
presented  to  him,  tending  to  prove  the  charge  of  criminality,  it 
would  have  been  within  the  rightful  power  of  the  court,  or  of 
the  Judge  at  Chambers,  to  review  that  evidence,  and,  if  he  thought 
it  failed  to  support  the  charge  against  the  prisoner,  to  discharge 
him  from  custody  under  the  CommissioneFs  warrant.  But  the 
whole  spirit  and  scope  of  his  reasoning,  in  the  opinion  delivered 
by  him  in  the  Supreme  Court,  as  well  as  in  the  one  delivered  by 
him  at  Chambers,  tend  toward  the  assertion  and  vindication  of 
this  power.     To  set  the  matter  at  rest,  however,  I  am  authorized 
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by  Ilim,  after  fall  consultation  on  the  point,  to  state  that  such  is 
his  judgment  of  tlie  law.  It  is  then  the  law  of  this  court,  and 
it  is  therefore  the  duty  of  the  court,  in  the  present  case,  to  look 
into  the  evideoce  upon  which  the  judgment  of  the  Commissioner 
rested,  and  which  has  been  certified  up  to  this  tribunal,  in  com- 
pliance with  the  writ  direr^ted  to  him,  and  to  pass  upon  its  weight 
as  well  as  upon  its  competency." 

The  ruling  of  Judge  Shipman  in  this  case  contradicted  the 
doctrine  established  by  the  previously  cited  cases,  as  to  the  extent 
to  which  a  court  could,  in  a  habeas  corpus  proceeding,  review  the 
action  of  a  Commissioner  in  an  extradition  case. 

Judge  Blatchford,  in  In  re  Stupp^  12  Blatch.  501,  submitted 
the  question  to  a  careful  and  elaborate  examination*  and  came  to 
a  conclusion  which  he  expressed  as  follows : 

"  The  court  issuing  the  writ  must  inquire  and  adjudge  whether 
the  Commissioner  acquired  jurisdiction  of  the  matter,  by  con- 
forming to  the  reouirements  of  the  treaty  and  the  statute; 
wliether  he  exceedoa  his  jurisdiction  ;  and  whether  he  had  any 
legal  or  competent  evidence  of  facts  before  him,  on  which  to 
exercise  a  judgment  as  to  the  criminality  of  the  accused.  Bat 
such  court  is  not  to  inquire  whether  the  legal  evidence  of  facts 
before  the  Commissioner  was  sufficient  or  insufficient  to  warrant 
his  conclusion.  Nor,  if  there  was  legal  and  competent  evidence 
of  facts  before  the  Commissioner,  for  him  to  consider  in  making 
up  his  decision  as  to  the  criminality  of  the  accused,  is  the  court, 
on  habeas  corpus^  to  hold  the  proceedings  illegal  and  to  discharge 
the  prisoner  because  some  other  evidence  was  introduced  which 
was  not  legal  or  competent,  but  was  held  to  be  so  by  the  Com- 
missioner and  was  considered  by  him  on  the  question  of  fact,  or 
because  the  court,  on  a  consideration  of  all  the  evidence  which 
the  Commissioner  considered,  would  have  come  to  a  different  con- 
clusion, or  because  the  court,  on  an  exclusion  of  such  of  the  evi- 
dence as  it  may  think  was  not  legal  or  competent,  would  come, 
on  the  rest  of  the  evidence,  to  a  different  conclusion  of  the  fact 
from  that  at  which  the  Commissioner  arrived.  In  other  words, 
the  proper  inquiry  is  to  be  limited  to  ascertaining  whether  the 
Commissioner  had  jurisdiction,  and  did  not  exceed  his  jurisdic- 
tion, and  had  before  him  legal  and  competent  evidence  of  facts 
whereon  to  pass  judgment  as  to  the  fact  of  criminality,  and  did 
not  arbitrarily  commit  the  accused  for  surrender,  without  any 
legal  evidence." 

Judge  Blatchford  referred  to  the  case  of  En  parte  Laiige^  18 
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Wall.  163,  and  the  caacs  there  cited,  in  support  of  these  principles 
as  to  the  jurisdiction  to  be  exercised  on  habeas  corpiis. 

Jndge  Johnson,  in  Li  7*e  Va/fidervelpen^  14  Blatch.  137,  held 
that  where  an  extradition  case,  under  a  treaty,  is  brought  before 
a  United  States  Commissioner,  it  is  his  judicial  duty  to  judge  of 
the  effect  of  the  evidence,  and  no  other  judicial  officer  has  any 
power  to  review  his  action  thereon.  The  same  view  was  held  in 
In  re  Wiegand^  14  Blatch.  370;  also  in  In  re  Wahly  15  id. 
334;  in  In  re  J^owlef\  18  id.  430;  and  in  Li  re  Wadyey  16  Fed. 
Bep.  332. 

These  cases  settle  the  question  that  the  decision  of  a  United 
States  Commissioner,  in  an  extradition  case,  on  the  merits  of  that 
case,  with  legal  and  competent  evidence  of  facts  before  him,  is 
not  open  to  review  in  a  proceeding  on  habeas  corjni^s.  The  law 
makes  him  the  judge  as  to  what  the  evidence  proves  in  respect 
to  the  criminality  of  the  accused,  as  really  and  as  fully  as  it  would 
make  the  Chief  Justice  of  the  United  States  snch  a  judge  if  ho 
were  sitting  as  an  examining  magistrate.  There  is  no  power  to 
review  the  judgment,  in  either  case,  except  in  the  President  of 
the  United  States  after  all  the  testimony  has  been  certified  to 
him. 

The  resnlt  is  that,  where  a  party  has  been  arrested,  examined 
and,  by  the  examining  magistrate,  committed  for  extradition,  and 
all  his  remedies,  whether  by  a  writ  of  habeas  corpna  or  certiorari^ 
or  by  both  in  conjunction,  have  been  exhausted  without  his  dis- 
charge, the  case  is  judicially  finished.  Nothing  then  remains  but 
the  action  of  the  President,  in  the  exercise  of  the  power  conferred 
on  him  by  the  treaty  or  by  the  law,  or  by  both. 

8.    The  Theory  of  the  law. — The  theory  of  the  law  is  to 

combine,  in  all  cases  of  extradition  from  the  United  States,  two 
distinct  and  independent  functions. 

The  President,  on  the  one  hand,  except  in  cases  arising  under 
treaties  which  authorize  him  to  issue  warrants  for  the  arrest  of 
fugitive  criminals,  in  order  that  they  may  be  brought  before 
tlie  proper  judicial  tribunals,  has  no  power  to  issue  such  warrants, 
or  to  conduct  the  preliminary  examination  of  the  accused  party, 
or  decide  in  the  first  instance  upon  the  question  of  his  criminality. 
These  are  judicial  functions,  and  over  them  the  President  has  no 
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control.  {CcHderi  Case^  6  Op.  Att.-Gen.  91.)  He  can  make 
no  delivery  of  the  alleged  fugitive  until  the  proper  magistrate  has 
considered  and  acted  upon  the  case  ;  and  this  is  a  restraint  upon 
his  power,  as  well  as  a  guide  to  its  proper  exercise. 

The  judicial  power,  on  the  other  hand,  when  it  decides  that  the 
case  is  a  suitable  one  for  extradition,  can  neither  order  the  de- 
livery nor  bind  the  action  of  the  President  by  its  judgment.  He 
may  or  may  not,  for  reasons  of  which  he  is  the  sole  judge,  follow 
that  judgment.  He  is  not  merely  a  ministerial  officer.  The 
executive  function  of  delivery,  after  the  judicial  action,  with  all 
the  testimony  connected  therewith,  has  been  certified  to  the  Sec- 
retary of  State,  carries  with  it  the  power  of  reviewing  all  the 
proceedings  in  the  case  and  passing  an  independent  judgment  upon 
their  correctness.  The  President  acts  upon  his  own  judgment  in 
determining  whether  he  will  issue  a  warrant  for  the  surrender  of 
the  party  committed. 

This  distribution  of  the  legal  functions  to  be  performed,  be- 
tween the  executive  and  judicial  departments  of  the  Government, 
while  making  the  former  auxiliary  to  the  latter,  secures  to  the 
accused  party  a  high  degree  of  certainty  that  he  will  be  surrendered 
to  a  foreign  Government  only  when  all  the  necessary  conditions 
are  present.  The  judiciary  cannot  surrender  him,  and  the  Presi- 
dent cannot  do  it  until  the  judiciary  has  decided  that  the  case 
is  a  proper  one  for  delivery,  and  even  then  he  may  revise  and 
reject  that  decision.  It  is  difficult  to  see  how  the  law  ooald 
furnish  a  more  complete  protection  against  abuses  of  the  extra^ 
dition  power,  especially  when  we  add  that  the  writ  of  habeas 
corpus^  as  a  means  of  testing  the  legality  of  the  proceedings,  is 
always  available  to  the  accused  party,  if  sought  before  his  actual 
removal  from  the  country. 
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CHAPTER  XIX. 


THE  CASES  OF  TULLY  AND  ENO- 


Both  of  these  cases  are  of  recent  occurrence  —  the  one  being 
considered  and  detennined  in  this  country,  and  the  otlier  in  Can- 
ada. No  report  has  as  yet  been  given  of  either  case,  except 
such  as  may  be  found  in  the  ordinary  secular  newspaper.  Relying 
upon  this  source  of  information,  and  desiring  to  incorporate  the 
substance  of  both  cases  in  the  present  treatise,  nearly  the  whole 
of  the  first  Part  of  which  is  already  printed,  the  author  judges  it 
expedient  to  add  these  eases  as  a  supplementary  chapter  to  Part  I. 

1.  The  Case  of  Tully.  —  This  case  was  considered,  in  the  first 
instance,  by  United  States  Commissioner  Shields,  of  the  city  of 
New  York,  who  issued  his  warrant  for  the  arrest  of  Tully,  as  a 
fugitive  from  justice,  on  the  charge  of  forgery  preferred  against 
him  by  the  Preston  Banking  Company  of  Preston  in  England. 
Forgery  is  one  of  the  crimes  specified  as  an  extradition  offense  in 
the  tenth  article  of  the  treaty  of  1842  between  the  United  States 
and  Great  Britain ;  and  hence,  upon  the  supposition  that  this 
charge  was  established  by  sufficient  evidence,  and  that  a  demand 
by  Great  Britain  for  the  delivery  of  the  accused  had  been  made, 
it  wonld  be  the  duty  of  the  executive  authority  of  the  United 
States  to  make  the  delivery. 

The  question  before  Commissioner  Shields  was,  whether  the 
proof  established  the  charge  of  forgery  with  sufficient  certainty 
to  justify  the  commitment  of  the  party  for  trial  if  the  offense  had 
been  committed  in  this  country.  Answering  this  question  in  the 
affirmative,  after  a  preliminary  examination,  he  issued  a  warrant 
for  the  commitment  of  Tully,  to  await  the  action  of  the  executive 
authorities  at  Washington.  This  was  done  in  pursuance  of  sec- 
tion 5270  of  the  Revised  Statutes  of  the  United  States. 

Tully  then  sued  out  a  writ  of  habeas  corpus  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York;  and  Judge  Brown,  upon  the  hearing  of  the  case,  dis- 
cliarged  him  from  custody,  on  the  ground  that  the  acts  set  forth  in 
the  charge  and  shown  by  the  proof  did  not,  according  to  English 
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law,  as  construed  by  the  Court  of  Appeals  in  England,  in  the  case 
of  Windsor,  which  was  essentially  parallel  to  that  of  Tully,  con- 
stitute the  crime  of  forgery.  This  he  regarded  as  conclusive  for 
the  purpose  of  disposing  of  the  case.  The  offense  provided  for 
in  the  treaty  is  forgery,  and  the  charge  against  Tully  was  that  of 
forgery  ;  but  the  acts  set  forth  in  the  charge  were  not,  according 
to  the  English  decision  referred  to,  forgery  by  English  law,  and 
this  was  sufficient  to  entitle  Tully  to  a  discharge. 

Judge  Brown,  in  giving  his  decision,  said  that  it  had  been  the  cus- 
tom of  the  Preston  Bank  to  make  advances  of  money  on  security 
to  Railton  Sons^&  leedham,  of  Manchester;  that  Tully  had  a 
general  authority  from  the  bank  to  draw  checks  upon  its  agents 
in  reducing  their  balances ;  and  that  the  practice  on  doing  so  was 
for  Tully  to  fill  out  a  printed  memorandum  termed  a  "  blue  slip  " 
showing  the  amount  drawn,  and  from  whom,  and  how  the  pro- 
ceeds were  disposed  of.     He  then  proceeded  to  say : 

The  complaint  charges  and  the  proof  shows  that  Tully  upon 
three  occasions  drew  checks  upon  the  bank's  agents,  received  the 
money  from  them,  rendering  to  the  bank  blue  slips,  crediting  the 
drafts  to  the  agents,  and  directing  the  debit  of  the  amounts  to 
certain  customers  of  the  bank.  The  proof  wai'rants  the  infer 
ence,  however,  that  the  money  was  appropriated  by  Tully  to  his 
own  use  and  invested  with  the  persons  against  whom  it  was 
charged.  Three  transactions  of  this  kind  are  mentioned  in  the 
complaint,  all  similar,  one  of  which  is  as  follows :  On  the  23d  of 
October,  1882,  Tully  drew  a  check  upon  the  Manchester  and  Sal- 
ford  Bank  (limited)  for  £1,000,  payable  to  self  or  bearer,  signed 
The  Pi'eston  Banking  Company,  G.  T.  Tully,  Sub-Manager.  The 
drawee  was  one  of  the  agents  of  the  Preston  Bank.  Tully  re- 
ceived the  money  in  pei'son,  and  on  the  4th  of  November  follow- 
ing rendei^ed  the  accountant's  bureau  of  the  Preston  Bank  the 
following  blue  slip : 

Pbeston,  4  —  11  —  1882. 
The  Preston  Banking  Co. 
Debit  investment  acc't.  to  Railtons' 

credit.     M.  &  S.  Bank,  Man.    do. 
£1,000  'P.' 

In  October,  1883,  Tully  absconded.  On  examination  of  the 
books  and  accounts  several  leaves  of  the  investment  ledger  were 
found  missing,  and  Railtons'  account  was  missing.  Evidence 
from  the  Kautons  shows  that  no  such  money  was  received  by 
them. 
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The  complaint  charges  forgery  in  respect  to  the  drafts,  and 
also  in  regaixl  to  the  blue  slips,  in  uttering  a  certain  written  in- 
strument purporting  to  be  an  accountable  receipt,  dated  on  the 
4th  November,  1882,  for  the  sum  of  £1,000,  purporting  to  be  in- 
vested with  Railton  Sons  &  leedham. 

The  Commissioner  held  that  the  crime  of  forgery  was  not  made 
out  in  respect  to  the  checks  or  drafts  upon  which  the  money  was 
procured  by  TuUy,  but  has  held  the  prisoner  foi  forgery  on  the 
ground  that  the  blue  slips  were  accountable  receipts.  The  blue 
slips  were  nothing  more  tnan  a  mere  direction  to  credit  the  agent 
and  charge  Railton,  although  it  contained  by  implication  a  repre- 
sentation of  the  investment  of  the  amount  named  with  the  Kail- 
tons.  That  would  not  have  constituted  forgery,  but  merely  a 
false  representation  in  writing.  It  could  only  become  forgery  by 
virtue  of  some  quality  of  evidence  which  it  might  possibly  ac- 
quire in  Tully's  favor  under  the  usage  and  practice  of  the  bank 
tending  to  acquit  him  for  the  money  which  lie  had  drawn  from 
the  agent. 

For  the  pui'poses  of  this  hearing,  however,  on  a  claim  of  ex- 
tradition by  the  British  Government,  I  am  precluded  from  passing 
upon  this  as  an  original  question,  inasmuch  as  in  a  case  identical 
with  the  present,  as  it  seems  to  me,  in  all  essential  pai'ticulai's,  the 
Court  of  Appeals  in  England  has  held  this  offense  not  to  be  for- 
gery. I  refer  to  the  case  of  Charles  Windsor,  who,  in  1869,  was 
aiTested  in  London  on  the  charge  of  forgery  upon  a  mercantile 
bank  in  this  city,  in  making  false  and  fraudulent  entries  in  the 
books  of  the  bank.  There  has  been  no  change  in  the  laws  or 
statutes  of  either  country,  so  far  as  I  know,  since  this  decree. 

It  is  immaterial  what  my  own  judgment  might  be  —  whether 
as  an  original  question,  the  case  of  Windsor  or  that  of  TuUy 
constitutes  forgery  at  common  law,  so  long  as  the  point  has  been 
adjudicated  to  the  contrary  in  England,  in  whose  behalf  tlie  ex- 
tradition is  here  sought.  The  blue  slips  in  this  case  cannot  by  any 
possibility  have  a  greater  effect  than  Tully's  own  entries  in  the 
books  of  the  bank,  according  to  the  usages  of  the  bank,  would 
have  had.  It  is  only,  as  some  possible  evidence  in  Tully's  favor, 
that  such  entries  on  these  blue  slips  as  the  equivalent  of  such  en- 
tries could  be  any  thing  different  from  what  they  purport  to  be. 
The  attention  of  the  English  Court  of  Appeals  being  called  to 
this  point,  they  deliberately  overruled  it  as  insufficient.  This  ad- 
judication must  be  deemed  to  be  the  settled  law  of  England  until 
m  some  way  modified  or  reversed,  and  I  have  not  found  any  con- 
trary or  inconsistent  adjudication.  While  the  definitions  oi  for- 
gery there  given  are  in  some  aspects,  I  think,  too  limited,  the 
case  of  Windsor  as  an  authority  determines  the  English  law  as 
regards  forgery  in  this  particular.  By  that  adjudication  TuUy 
could  not  be  convicted  or  lawfully  charged  with  the  offense  of 
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forgery  in  respect  to  the  transactions  here  complained  of,  and  it 
would  evidently  be  improper  to  order  his  extradition  upon  a 
charge  which  the  law  ot  that  country  declares  cannot  be  main- 
tained as  constituting  forgery  under  the  treaty.  (New  York 
Times.) 

Judge  Brown,  it  will  be  perceived,  does  not  rest  his  decision 
upon  the  assumption  that  the  offense  of  TuUy  is  not  a  forgery 
at  common  law,  although  he  says  that  his  action  in  connection 
with  the  ''  blue  slips  "  is  not  forgery,  but  "merely  a  false  repre- 
sentation in  writing.^'  It  was,  however,  sufficient  for  his  purpose 
that  in  a  proposed  extradition  to  England,  the  acts  of  Tully  did 
not  constitute  forgery  by  the  laws  of  that  country,  as  construed 
in  the  Windsor  case. 

The  Judge  did  not  directly  pass  upon  the  question,  whether 
if  these  acts  had  by  the  English  statute  constituted  the  crime  of 
forgery,  he  would  have  accepted  this  as  conclusive  that  Tully  was 
guilty  of  the  forgery  known  to  the  common  law  of  the  two 
countries  when  the  treaty  was  made.  It  was  not,  according  to 
the  view  he  took  of  the  case,  necessary  to  decide  this  point.  He 
said :  "  It  is  immaterial  what  my  own  judgment  might  be, 
whether,  as  an  orignal  question,  the  case  of  Windsor  or  that  of 
Tully  constitutes  forgery  at  common  law,  so  long  as  the  point 
has  been  adjudicated  to  the  contrary  in  England,  in  whose 
behalf  the  extradition  is  here  sought." 

Charles  Windsor, whose  case  is  thus  referred  to  by  Judge  Brown^ 
was  the  paying  teller  of  the  Mercantile  Bank  in  the  city  of  New 
York.  He  embezzled  more  than  two  hundred  thousand  dollars 
of  the  funds  of  the  bank,  and  concealed  the  deficiency  by  a  series 
of  false  entries  in  the  books  of  the  bank.  He  was  indicted  under 
a  statute  of  the  State  of  New  York  for  forgery  in  the  third 
degree,  and  having  fled  to  England,  his  extradition  was  demanded 
by  the  Goveniment  of  the  United  States  under  the  treaty  of  1842. 
The  acts  of  Windsor,  which  were  simply  acts  of  embezzlement, 
were,  under  the  New  York  statute,  claimed  to  be  forgery  in  the 
third  degree,  and  this  raised  that  question  whether  that  statute  cor- 
rectly defined  the  forgery  that  was  meant  in  the  extradition  treaty 
between  the  United  States  and  Great  Britain.  This  question  was 
answered  in  the  negative  by  the  English  Court  of  Queen's 
Bench. 
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Lord  Chief  Justice  Coleridge  said  in  this  case:  "We  must 
assume  that  the  terms  used  by  the  parties  to  this  treaty,  especially 
as  they  were  parties  speaking  the  same  language,  and  with  laws 
80  alike,  were  used  in  the  sense  which  they  bear  in  our  own  law 
and  in  the  law  of  the  United  States,  and  not  in  that  which  they 
have  in  any  particular  State  of  the  Union.  We  must  take  the 
term  'forgery'  in  the  Extradition  Act  to  mean  that  which  by  uni- 
versal acceptation  it  is  understood  to  mean,  namely,  the  making 
or  altering  a  writing  so  as  to  make  the  writing  or  alteration  pur- 
port to  be  the  act  of  some  other  person,  which  it  is  not.'  " 

The  treaty  uses  the  term  "  forgery,"  but  does  not  define  it,  and 
the  assumption  of  the  Lord  Chief  Justice  is  that  the  treaty  sense 
of  the  term,  as  understood  and  meant  by  both  parties  when  using 
it,  is  that  of  the  common  law,  and  that  neither  party  can  hy  a 
local  statute  so  enlarge  the  sense  as  to  make  it  embrace  other  acts, 
and  then  claim  extradition  for  these  other  acts  on  the  basis  of  such 
statutory  enlargement.  Both  parties  are  bound,  and  only  bound, 
by  the  treaty  in  the  sense  attached  to  its  terms  when  the  treaty 
was  made. 

There  can  be  no  question  as  to  the  correctness  of  this  rule  of 
construction,  and  under  it  Lord  Chief  Justice  Coleridge  held  in 
the  case  of  Windsor  that  the  accused  party  could  not  under  the 
treaty  of  1842,  be  extradited  from  one  country  to  the  other,  for  the 
conclusive  reason  that  the  acts  charged  and  shown  did  not  bring 
the  case  within  the  provisions  of  the  treaty.  Any  other  rule  of 
construction  would  permit  either  Government  indefinitely  to  en- 
large the  list  of  extradition  crimes,  by  simply  enlarging  the  mean- 
ing of  the  terms  by  which  these  crimes  are  designated.  This  is 
manifestly  not  allowable. 

The  statutes  of  New  York  State  specify  three  degrees  of  burg- 
lary, the  first  of  which  is  the  common-law  offense  of  burglary. 
Judge  Fancher,  in  Zagrave^s  Case,  14  Abb.  Pr.  (N.  S.)  333, 
said  that  the  burglary  meant  in  the  extradition  treaty  of  1843 
with  France,  "  refers  to  the  common-law  offense  of  burglary," 
and  that  the  treaty  made  no  provision  "  for  the  demand  and  ex- 
tradition of  a  fugitive  for  our  statutory  offense  of  burglary  in  the 
third  degree."  The  crime  charged  against  Lagrave  was  simply 
burglary  in  the  third  degree  by  a  local  statute  of  New  York,  and 
not  the  burglary,  as  the  Judge  held,  intended  in  the  treaty  ;  and 
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on  this  ground  he  regarded  the  extradition  proceedings  in  this 
case  as  being  "  unauthorized  and  illegal."  The  crime  set  forth 
in  these  proceedings  was  not  the  one  specified  in  the  treaty  ;  and 
the  mere  fact  that  Lagrave  had  been  actually  extradited  did  not 
change  the  character  of  the  proceedings.  This  case,  in  the  prin- 
ciple involved,  is  identical  with  the  cases  of  Windsor  and  Tally. 

2,  The  Case  of  Eno,  —  Eno,  who  was  the  President  of  the 
Second  National  Bank  of  New  York  city,  had  been  gailty  of 
embezzling  the  funds  of  the  bank  to  a  large  amount,  while  he 
was  acting  as  its  President.  .  Upon  the  discovery  of  this  fact,  he 
at  once  fled  to  Canada.  After  his  flight  indictments  were  foimd 
against  him  in  the  city  of  New  York,  three  of  them  being  for 
forgery  in  the  third  degree,  and  the  fourth  for  forgery  in  the 
second  degree,  under  the  Penal  Code  of  the  State  of  New  York. 

Eno  was  arrested  in  Quebec  as  a  fugitive  from  justice,  with  a 
view  to  his  extradition  to  the  United  States  under  the  treaty  of 
1842  with  Great  Britain.  Upon  the  final  hearing  of  his  case  be- 
fore Judge  Caron,  the  evidence  of  witnesses  and  also  the  indict- 
ments were  introduced,  as  the  means  of  proving  the  charge  against 
him,  and  on  that  basis  securing  his  extradition.  Judge  Oaron, 
however,  i*egarded  the  case  as  not  coming  within  the  provisions 
of  the  treaty,  and  discharged  the  prisoner  from  the  arrest.  He 
delivered  a  lengthy  opinion  upon  the  question,  an.  abstract  of  the 
leading  points  of  which,  as  given  in  the  New  York  TimeSy  July 
13,  1884,  is  as  follows : 

He  reviewed  the  history  of  the  case  briefly,  and  then  entered 
at  once  into  the  charges  formulated  against  Eno  for  which  his  ex- 
tradition was  demanded.  He  went  into  the  evidence  adduced  in 
the  case,  that  of  Mr.  Adams,  the  Assistant  District  Attorney,  who 
had  explained  the  law  of  New  York  concerning  forgery,  and  that 
of  the  bank  officers  and  public  accountant,  who  had  proved  the 
false  entries  in  the  Clearing  House  book  and  the  defalcations  of 
the  accused.  Respecting  tne  stress  laid  by  the  prosecution  upon 
the  use  of  fictitious  names  in  Eno's  handwriting  in  the  back  of 
the  bank  book  as  recipients  of  alleged  loans,  he  quoted  Cashier 
Roberts'  testimony  that  it  was  usual  to  evade  the  law  respecting 
national  banks  in  this  manner,  and  that  the  same  was  done  by 
Eno's  predecessor  in  the  bank.  He  devoted  a  very  long  time  to 
the  question  of  foreign  indictments  by  Grand  Juries,  and  rejected 
the  pretension  of  the  prosecution  that  they  were  admissible  as 


THE  CA8B  OF  KNO.  277 

evidence  in  cases  of  extradition,  liolding  that  they  conld  not  be 
classed  as  depositions  such  as  are  required  by  the  terms  of  the  ex- 
tradition treaty.  Thejr  were  not  sworn  statements  of  facts  to  the 
knowledge  of  the  Junes,  bnt  accnsations  or  declarations  of  guilt 
which  required  to  be  investigated  by  the  presiding  Judge.  In 
support  01  this  stand,  Jud^e  Garon  quoted  at  great  length  from 
leading  authorities,  includmg  Chief-J  ustices  of  both  Ontario  and 
Quebec. 

In  regard  to  the  ninety-five-thousand-dollar  check,  which,  it 
was  alleged,  had  been  forged  by  the  prisoner  in  having  been 
signed  by  him  as  President  of  the  bank  after  he  had  ceased  to  be 
President,  his  Honor  spoke  at  great  length.  He  minutely  ana- 
lyzed the  evidence  given  under  tnis  head,  showing  by  the  hour  at 
which  the  meeting  of  Directors  was  held  when  Eno's  resignation 
was  offered  and  by  the  time  at  which  the  check  in  question  was 
deposited  in  the  Union  National  Bank  that  it  must  have  been 
signed  and  issued  by  the  accused  during  office  hours  on  the  day 
on  which  he  resigned  his  Presidency  late  in  the  evening.  More- 
over, the  Cashier,  Mr.  Boberts,  had  deposed  that  he  had  no  doubt 
at  all  in  his  mind  that  the  check  in  question  was  signed  by  £no, 
while  holding  the  office  of  President  of  the  bank. 

The  Judge  treated  very  fully  of  both  the  law  and  practice  in 
extradition  matters,  (juotin^  from  Judge  Brown's  decision  in  the 
Tully  case  and  speakmg  of  his  support  of  the  doctrine  enunciated 
in  the  Windsor  case,  that  the  crimes  to  be  affected  by  the  extra- 
dition treaty  must  be  construed  by  the  laws  which  designated 
them  at  the  time  the  treaty  was  formed.  The  extradition  treaty 
required  that  before  a  fugitive  could  be  handed  over  to  the  de- 
manding power,  there  must  be  adduced  such  evidence  as  would 
justify  his  apprehension  and  trial  for  the  alleged  offense  if  com- 
mitted in  the  surrendering  country.  His  Honor  passed  to  an 
elaborate  dissertation  on  the  crime  of  forgery,  quoting  a  large 
number  of  definitions.  He  leaned  to  such  as  defined  it  as  the 
false  making  of  an  instrument,  intended  to  prejudice  public  or 
private  rights,  but  he  held  that  a  lie  did  not  become  a  forgery  be- 
cause it  was  reduced  to  writing.  With  what  the  laws  of  New 
York  constituted  forgery  he  had  nothing  to  do.  At  all  events, 
the  check  complained  of  was  scarcely  forgery,  even  by  the  laws 
of  New  York,  since  the  bank  paid  the  check,  which  it  need  not 
have  done  had  it  been  a  forgery.    It  was  what  it  purported  to  be. 

Neither  was  there  any  evidence,  the  Judge  continued,  that  Eno 
had  altered  any  documents  or  papers  signed  by  others,  or  so  made 
or  signed  papers  or  documents  as  to  make  them  appear  to  be  the 
work  of  others.  He  referred  again  at  very  great  length  to  the 
Tully  case,  arguing  that  the  prosecution  conld  not  blame  him  for 
having  taken  the  same  interpretation  of  British  law  m  dealing 
with  an  American  citizen  on  British  soil  as  had  been  laid  down 
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by  Judge  Brown,  an  American  Jndge,  in  the  case  of  a  British 
subject  on  American  territory.  He  referred  to  the  abuse  of  the 
coulidence  reposed  in  him  by  the  accused,  but  said  it  was  not  his 
duty  to  pass  judgment  upon  that.  His  duty  was  as  stem  and  in- 
flexible as  the  law,  but  after  the  authorities  he  had  quoted,  the 
definition  of  forgery  in  the  Windsor  and  the  Tully  cases,  and  the 
close  study  which  he  had  made  of  the  record,  he  was  compelled 
to  declare  that  he  found  nothing  to  justify  the  extradition  of  the 
accused  and  must  order  his  discharge  from  custody 

The  main  point  in  this  deliverance  is  the  fact  that  the  crimes 
charged  in  the  indictments  against  Eno,  and  sought  to  be  proved 
by  the  evidence,  did  not,  so  far  as  the  proof  went,  constitute  the 
offense  of  forgery,  in  the  sense  of  the  treaty  of  1842  between 
the  United  States  and  Great  Britain,  which  sense  Judge  Caron 
understood  to  be  that  of  the  common  law  at  the  time  the  treaty 
was  made.  No  such  offense,  as  he  held,  had  been  proved,  and 
hence  there  was  no  sufficient  reason,  under  the  provisions  of  the 
treaty,  or  under  the  laws  of  Canada,  to  detain  Eno  for  extradition 
to  the  United  States. 

The  definition  of  forgery,  given  by  a  local  statute  of  the  State 
of  New  York,  was  treated  as  a  matter  of  no  consequence  in  re- 
lation to  the  question  before  the  court.  That  statute  could  not 
change  the  meaning  of  the  term  "  forgery,"  as  used  in  the  treaty, 
and  this  term  Judge  Caron  understood  to  mean  the  forgery  of 
the  common  law,  which  was  not  really  charged  in  the  indictments, 
and  was  not  shown  by  the  evidence. 

Another  point  of  some  interest  in  respect  to  extradition,  con- 
sidered by  Judge  Caron,  was  whether  indictments  found  in  a 
foi'eign  country  against  a  party  sought  to  be  extradited  from 
Canada,  under  the  treaty  of  1842  between  the  United  States  and 
Great  Britain,  were  to  be  deemed  evidence  of  the  truth  of  the 
charge  or  charges  made  in  such  indictments.  Judge  Caron 
answered  this  question  in  the  negative,  and  as  reported  in  the 
New  York  THbwie^  July  13,  1884,  he  spoke  as  follows  on  this 
point : 

Because  the  Grand  Jury  of  New  York  were  of  opinion  ex  parte 
that  the  prisoner  should  submit  to  trial  beforea  petit  jury,  accord- 
ing to  the  laws  of  the  United  States,  are  we  to  conclude  that  this 
would  justify  his  commitment  here?  The  evidence  must  first 
be  submitted  according  to  the  laws  of  Canada,  and  no  proof  out- 


THB  0A8E  OF  END.  279 

side  of  those  laws  can  be  admitted.  What  proof  was  made  before 
the  Grand  Jury  of  New  York  i  The  indictment  did  not  inform 
ns  on  tliat  point.  Were  the  court  to  admit  the  indictment  as 
prima  facie  proof  of  the  guilt  of  the  prisoner  the  right  which 
our  statute  gives  him  of  proving  he  had  not  committed  a 
crime  rendering  him  liable  to  extradition  would  be  illusory. 
How  could  he  in  that  case,  for  instance,  prove  that  the  witnesses 
heard  before  the  Orand  Jury  in  New  York  were  not 
trustworthy?  How  could  he  prove  the  contrary  of  the  facts 
laid  before  the  Grand  Jury  of  New  York  if  a  copy  of  the 
indictment  were  alone  sufficient  to  commit  him.  Act  33  Vict., 
chapter  30,  which  states  that  an  indictment  found  by  a  Grand 
Juiy  is  sufficient  for  a  commitment^  refers  only  to  the  Canadian 
and  not  to  the  foreign  Grand  Juries.  In  the  Brown  case  Judges 
Gait  and  Osier  took  this  view,  that  a  foreign  indictment  was  not 
sufficient,  either  according  to  the  treaty  or  to  any  act  of  Parlia- 
ment passed  since.  That  indictment  was  simply  a  charge  by  a 
body  of  persons  of  whose  constitution  or  power  we  know  noth- 
ing, and  of  the  evidence  before  whom  we  are  equally  ignorant. 
The  tenth  article  of  the  Ashburton  treaty  provides  that  the  prisoner 
may  be  brought  before  a  Judge,  who  will  hear  and  weigh  the 
evidence  of  his  guilt.  If  he  were  to  take  an  indictment  as  suffi- 
cient, how  could  he  examine  and  weigh  the  evidence }  He  would 
fail  in  the  very  first  of  his  duties. 

The  treaty  of  1842  with  Great  Britain  provides  that  the  evi- 
dence in  support  of  the  allied  criminality  of  the  accused  shall 
be  such  ^^BB  according  to  the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial  if  the  crime  had  there  been  com- 
mitted." The  question  as  to  what  the  evidence  shall  be  for 
the  purpose  of  extradition,  must  hence  be  determined  by  the 
lawB  of  the  country  from  which  it  is  sought  to  remove  the  accused 
party.  The  treaty  does  not  specify  the  nature  of  this  evidence 
or  determine  whether  it  shall  be  oral  or  documentary,  or  both. 
It  leaves  these  points  to  be  determined  by  the  law  of  the  place 
where  the  fugitive  is  found.  Be  the  evidence  what  it  may,  as 
settled  by  law,  if  sufficient  to  justify  the  apprehension  and  com- 
mitment of  the  party  for  trial  on  the  supposition  that  the 
offense  had  been  committed  in  that  place,  then  it  will  be  sufficient 
for  his  extradition. 

Judge  Caron  holds  that  an  indictment  in  the  United  States, 
though  sufficient  to  justify  the  arrest  and  detention  of  the  indicted 
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party  if  found  there,  is  not,  in  Canada,  Bueh  evidence  of  the  guilt 
of  the  party  as  would  justify  his  detention  for  surrender  as  a  fu- 
gitive criminal.  It  is  simply  an  accusation  made,  upon  ex  parte 
evidence,  by  a  grand  jury  in  the  United  States,  and  does  not,  by 
any  means,  prove  itself,  or  standing  by  itself,  lay  any  ground  for 
the  surrender  of  the  accused.  It  may  inform  the  Canadian  au- 
thorities as  to  the  nature  of  the  crime  ;  but  it  is  not  proof  of  that 
crime.  It  is  simply  the  conclusion  of  the  grand  jury,  and  not 
sworn  evidence  given  upon  their  knowledge  of  the  facts. 

The  fourteenth  section  of  the  English  Extradition  Act  of  1870, 
which  is  the  law  in  Canada  on  this  sub^'ect,  provides  as  follows : 

^'  Depositions  or  statements  on  oath,  taken  in  a  forei^  State, 
and  copies  of  such  original  depositions  or  statements,  and  foreign 
certificates  of  or  judicial  documents  stating  the  fact  of  conviction, 
may,  if  duly  authenticated,  be  received  in  evidence  of  proceedings 
under  this  Act." 

This  manifestly  does  not  include  indictments  or  copies  of  in- 
dictments found  in  "a  foreign  State."  They  are  not  "deposi- 
tions or  statements  on  oath  "  taken  in  that  State,  and  are  not  proof 
of  their  own  allegations.  If  not  supplemented  and  sustained  by 
the  proper  proof,  they  furnish  no  basis  whatever  for  extradition 
from  any  part  of  the  British  dominions.  The  ruling  of  Judge 
Caron,  in  opposition  to  the  claim  that  the  indictments  found 
against  Eno  in  this  country  should  be  received  as  evidence  suffi- 
cient to  detain  him  for  extradition,  was  clearly  according  to  law. 

The  effort  to  get  Eno  back  into  this  country,  under  the  pretext 
of  charging  him  with  forgery,  was  virtually  an  attempt  to  mislead 
the  Canadian  authorities  in  the  application  of  the  treaty  of  1842. 
What  and  all  that  he  had  done,  as  the  evidence  showed,  was 
to  misappropriate  the  funds  of  the  Second  National  Bank  of  the 
city  of  New  York,  of  which  bank  he  was  President,  and  which 
funds  he  had  in  his  lawful  custody,  seeking  to  conceal  the  fact  by 
means  of  falsification  of  the  accounts  of  the  bank.  This,  though 
possibly  forgery  in  one  or  more  of  the  lower  degrees  established 
by  the  local  statute  of  the  State  of  New  York,  is  not  foi^ry  in 
the  sense  of  the  treaty  of  1842  with  Great  Britain,  any  more  tiian 
it  is  arson  or  burglary. 
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If  the  Government  of  the  United  States  and  that  of  Great  Brit- 
ain  desire  to  extradite  fugitive  criminals  from  the  territories  of 
each  other  for  the  crime  of  embezzlement,  or  for  any  other  crime 
not  enumerated  in  the  treaty  of  1842,  the  proper  course  is  to  revise 
the  existing  treaty  on  this  subject,  or  what  would  be  better,  to 
make  a  new  treaty.  The  cases  of  £no  and  Tnlly,  as  well  as  that 
of  Windsor  in  1869,  ought  to  put  an  end  to  all  further  attempts, 
in  either  country,  to  extradite,  under  the  present  treaty,  persons 
on  the  chaige  of  forgery,  when  their  real  offense  is  simply  that 
of  embezzlement. 

86 


PART  II. 


.INTERSTATE  EXTRADITION. 


CHAPTER  I. 


THE  OONBTTTUnONAL  PSOVIBION* 

1.  Colonial  Extradition.  —  The  eighth  article  of  the  Cou-' 
federation  of  the  Colonies  of  New  England,  formed  in  1648,  con- 
tained a  stipulation  by  which  the  plantations  under  the  Govern- 
ment of  Massachnsetts,  the  plantation  under  the  Government  of 
New  Plymouth,  the  plantations  under  the  Government  of  Con- 
necticut and  the  Government  of  New  Haven,  with  the  planta- 
tions in  combination  therewith,  mutually  pledged  themselves  to 
each  other  that- 

"  Upon  the  escape  of  any  prisoner  or  fngitive  for  any  criminal 
cause,  whether  by  breaking  prison,  or  getting  from  the  officer,  or 
otherwise  escaping,  upon  tne  certificate  of  two  magistrates  of  the 
jurisdiction  out  of  which  the  escape  was  made  that  he  was  a  pris- 
oner or  such  an  offender  at  the  time  of  the  escape,  the  magistrate  or 
some  of  them  of  the  jurisdiction  where,  for  tne  present)  the  said 
prisoner  or  fugitive  abideth,  shall  forthwith  grant  such  warrant  as 
the  ease  will  bear,  for  the  apprehending  of  any  such  person,  and 
the  delivery  of  him  into  the  hands  of  the  officer  or  other  person 
who  pursueth  him ;  and  if  there  be  help  required  for  the  safe 
returning  of  any  such  offender,  then  it  shall  be  granted  unto  him 
that  craves  the  same,  he  paying  the  charges  thereof."  {Kenbachu 
V.  J)eiini9on^  24  How.  66,  101 ;  and  Winthrop's  Hist.  Mass.,  vol. 
2,  pp.  121,  126.) 

The  necessity  for  this  early  compact  grew  out  of  the  fact  that 
the  Colonies  of  New  England  were  contiguous  to  each  other,  and 


284  THE   CONBTITUTIONAI,  PBOVISION. 

that  criminals  might  easily  flee  from  the  one  to  the  other,  in  order 
to  escape  punishment  for  their  offenses.  The  jurisdiction  of  each 
Colony  was  confined  to  its  own  territory,  and  could  not  reach  a 
criminal  who  had  escaped  to  the  territory  of  another  Colony,  un- 
less he  was  brought  back  to  the  jurisdiction  from  which  he  had 
fled.  To  secure  this  resnlt  an  extradition  compact  between  these 
Colonies  was  formed,  alike  in  the  interests  of  public  justice,  and 
for  mutual  protection. 

This  compact  was  comprehensive  in  its  scope  and  summary  in 
its  action.  It  applied  to  all  crimes  without  any  limitation  or 
qualification.  It  was  enough,  for  the  purpose  of  his  extradition, 
that  the  party  sought  was  a  *' prisoner"  who  had  escaped,  or  a 
"  fugitive  for  any  criminal  canse,"  whether  the  escape  was  "  by 
breaking  prison,  or  getting  from  the  oflicer"  who  had  him  in 
custody,  "  or  otlierwise  escaping/'  This  fact,  in  any  of  its  forms, 
brought  him  within  the  terms  of  the  compact. 

So,  also,  it  was  enough  that  ^^  two  magistrates  of  the  jurisdic- 
tion out  of  which  the  escape  was  made  "  certified  to  the  fact  that 
the  party  "  was  a  prisoner  or  such  an  offender  at  the  time  of  the 
escape."  This  certificate  made  it  the  duty  of  '*  the  magistrate  or 
some  of  them,  of  the  jurisdiction  where,  for  the  present,  the  said 
prisoner  or  fugitive  abideth,"  forthwith  to  issue  a  warrant  for  his 
arrest  and  delivery  to  the  officer  or  person  pursuing  him.  The 
certificate  was  legal  evidence  as  to  the  facts  which  it  recited,  and 
upon  this  basis  prompt  and  summary  action  was  to  be  taken  in 
the  case. 

New  articles  of  Confederation  were  formed  between  these 
Colonies  in  1670 ;  and  this  compact  was  continued,  with  the  sin- 
gle modification  that  the  certificate  of  one  magistrate,  instead  of 
two,  should  be  sufficient  for  the  purpose  of  extradition.  (1 3  Amer. 
Law  Review,  p.  188 ;  Mass.  Eec.,  vol.  4,  pt  2,  pp.  471,  473.) 

2.  Extradition  nnder  the  Articles  of  Confederation.— The 

Articles  of  Confederation,  proposed  by  Congress  in  1777,  and 
subsequently  adopted  by  the  legislatures  of  the  several  States, 
under  which  these  States  assumed  the  title  of  "  The  United  States 
of  America,"  and  by  which  they  agreed  to  form  a  ^*  Perpetual 
Union,"  and  entered  into  ^^  a  firm  league  of  friendship  with  each 
other,"  contained,  in  the  fourth  article,  the  following  provision 
on  the  subject  of  extradition : 
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"  If  any  person  guilty  of,  or  charged  with,  treason,  felony,  or 
other  high  misdemeanor  in  any  State,  shall  flee  from  justice  and 
be  f omid  in  any  of  the  United  States,  he  shall,  upon  tne  demand 
of  the  Governor  or  executive  power  of  the  State  from  which  he 
fled,  be  delivered  up  and  removed  to  the  State  having  jurisdiction 
of  his  offense/' 

This  provision  operated  in  and  upon  all  the  thirteen  States  that 
adopted  the  Articles  of  Confederation.  It  made  the  extradition  of 
fugitive  criminals  one  of  the  principles  of  their  "Perpetual 
Union  "  and  ^'  firm  league  of  friendship."  The  same  object  was 
had  in  view  that  led  to  the  extradition  compact  of  1643  between 
the  Colonies  of  New  England,  and  the  same  necessity  existed  for 
the  provision.  These  States  had  no  jurisdiction  in  the  territories 
of  each  other ;  and,  hence,  if  a  criminal  escaped  from  the  territory 
of  one  State  to  that  of  another,  the  only  way  in  which  he  could 
be  reached  by  the  arm  of  justice  was  by  the  process  of  extra- 
dition. 

The  crimes  specified  for  which  extradition  might  be  had  from 
one  State  to  another,  were  "treason,  felony,  or  other  high  mis- 
demeanor." Any  person  "  guilty  of,  or  charged  with,"  any  one 
or  more  of  these  crimes  "  in  any  State,"  who  had  fled  "  from 
justice,"  that  is,  from  the  justice  of  the  State  in  which  the  crime 
was  committed  or  charged,  and  who  was  "  found  in  any  of  the 
United  States,"  other  than  the  State  making  the  charge,  was  to 
"  be  delivered  up  and  removed  to  the  State  having  jurisdiction  of 
his  offense."  This  was  to  be  done  "  upon  the  demand  of  the  Gov- 
ernor or  executive  power  of  the  State  from  which  he  fled." 

It  is  evident,  upon  the  face  of  this  provision,  that  the  respective 
States  themselves  were  expected  to  carry  it  into  effect.  It  was  a 
compact  of  good  faith  and  friendship  between  them,  and  for  its 
execution  depended  entirely  upon  the  exercise  of  their  powers. 
The  Congress  of  the  Confederation  had  nothing  to  do  with  it,  and 
no  power  to  exercise  in  regard  to  it. 

The  provision  contained  no  statement  as  to  the  specific  method 
or  agency  by  which,  or  as  to  the  evidence  upon  whidi,  the  fugitive 
criminal,  ^'upon  the  demand  of  the  Governor  or  executive  power 
of  the  State  from  which  he  fled,"  was  to  ^'  be  delivered  up  and 
removed  to  the  State  having  jurisdiction  of  his  offense."  The 
duty  of  such  deliveiy,  upon  the  specified  demand,  was  made  im- 
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perative.  But  the  manner  and  agency  of  its  performance  were 
left  to  be  determined  bj  the  State  to  which  the  fugitive  had  fled, 
in  which  he  was  found,  and  to  which  the  demand  was  addressed. 
The  provision  hence  needed  to  be  supplemented  by  legislative 
action ;  and  it  was  undoubtedly  contemplated  that  the  several 
States  would  so  legislate  on  the  subject  as  to  make  the  provision 
effective  for  the  purpose  intended.  In  no  other  way  could  the 
end  be  gained. 

8.  Extradition  nnder  the  Gonstitntlon. — The  framers  of  the 
Constitution  were,  by  no  means,  dealing  with  a  new  idea  or  anew 
necessity,  when  they  proposed  to  incorporate  the  principle  of 
inter-State  extradition  into  that  instrument.  They  had  before 
them  the  Articles  of  Confederation,  and  wei'e  acquainted  with 
the  provision  made  in  the  compact  of  1643  between  the  Colonies 
of  New  England. 

The  General  Government  intended  to  be  formed  under  the 
Constitution  would  not  so  change  the  relations  of  the  States  to 
each  other  or  so  merge  their  powers  in  those  of  this  Government, 
as  to  impair  their  distinct  and  separate  independence,  or  create 
an  absolutely  consolidated  government  in  which  the  States  would, 
in  practical  effect,  be  reduced  to  the  condition  of  mere  municipal- 
ities. No  such  theory  was  entertained  by  those  who  drafted  the 
Constitution.  Their  plan  was  that  the  States  should  still  i*emain 
States,  each  with  a  defined  territory,  and  each  with  a  local  govern- 
ment of  its  own  operating  therein.  The  necessity  for  inter-State 
extradition,  as  the  means  of  public  justice,  would  also  i*emain. 

The  draft  of  the  Constitution,  proposed  to  the  Fedeml  Con- 
vention on  the  28th  of  May,  1787,  by  Mr.  Charles  Pinckney,  of 
South  Carolina,  contained  in  its  twentieth  article,  the  following 
provision  relating  to  such  extradition  : 

*'  Any  person  charged  with  crimes  in  any  State,  fleeing  from 
justice  to  another  shall,  on  demand  of  the  Executive  of  the 
State  from  which  he  fled,  be  delivered  up  and  removed  to  the 
State  having  jurisdiction  of  the  offense."    (2  Mad.  Papei-s,  745.) 

This  altered  the  phraseology  of  the  provision  as  contained  in 
the  Articles  of  Confederation,  omitting  the  words  "guilty  of," 
and  substituting  the  word  "  crimes,"  for  the  words  "  treason, 
felony,  or  other  high  misdemeanor."    The  word  "  crimes,"  being 
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a  compreheDsive  and  generic  term,  was  evidentlj  intended  to  in- 
clude all  offenses  committed  by  alleged  fugitives  against  the  laws 
of  the  State  from  which  they  had  fled. 

A  still  briefer  provision  is  that  found  in  the  sixth  section  of 
the  ninth  article  of  the  draft  of  a  Oonstitution  proposed  by  Alex- 
ander Hamilton,  which  read  as  follows  : 

"  Fugitives  from  justice  from  one  State,  who  shall  be  found  in 
another,  shall  be  delivered  up  on  application  of  the  State  from 
which  they  fled."     (6  Elliott's  Debates,  689.) 

Here  is  no  formal  statement  of  any  crime,  as  the  ground  of  the 
application  and  the  obligation  of  delivery,  and  yet  the  term 
'^  justice,"  and  the  fact  that  the  party  spoken  of  is  referred  to  as  a 
fugitive  therefrom,  clearly  imply  that  crime  was  meant  to  be  the 
occasion  for  the  application  and  the  delivery. 

The  Committee  of  Detail,  on  the  6th  of  August,  1787,  reported 
the  draft  of  a  Constitution  to  the  Federal  Convention,  the  fifteenth 
article  of  which  read  as  follows  : 

"  Any  person  charged  with  treason,  f  elony,or  high  naisdemeanor 
in  any  State,  who  shall  flee  from  justice,  and  shSl  be  found  in 
any  other  State,  shall,  on  demand  of  the  executive  power  of  the 
State  from  which  he  fled,  be  delivered  up  and  removed  to  the 
State  having  jurisdiction  of  the  offense."    (2  Mad.  Papers,  1240.) 

This  language  was  largely  borrowed  from  that  used  in  the 
Articles  of  Confederation,  and  is  nearly  identical  with  it. 
The  Federal  Convention,  on  the  28th  of  August,  1787,  took  up 
the  provision,  as  thus  reported  for  consideration,  struck  out  the 
words  "  high  misdemeanor,"  and  substituted  therefor  the  words 
"  other  crime,"  as  Mr.  Madison  says,  "  in  order  to  comprehend 
all  proper  cases,"  and  because  it  was  "  doubtful  whether  *  high 
misdemeanor'  had  not  a  technical  meaning  too  limited.'"  (2 
Mad.  Papers,  1447.)  The  phrase  "  high  misdemeanor  "  is  ambig- 
uous, and  if  it  had  been  adopted,  would  have  left  a  wide  margin 
for  doubtful  construction  as  to  offenses  coming  within  its  mean- 
ing. 

The  provision,  as  reported  by  the  Committee  on  Style,  on  the 
11th  of  September,  1787,  read  as  follows : 


/ 
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''  A  person  chai^d  in  any  State  with  treason,  felony  or  any 
other  crime,  who  shall  flee  irom  justice,  and  be  found  in  another 
State,  shall,  on  demand  of  the  executive  authority  of  the  State 
from  which  he  fled,  be  delivered  up,  and  removed  to  the  State 
having  jurisdiction  of  the  crime."    (3  Mad.  Papers,  1558.) 

This  differs  in  the  language  used  from  the  form  of  the  pro- 
vision as  reported  by  the  Committee  of  Detail.  The  final  form 
which  the  provision  assumed  when,  on  the  17th  of  September, 
1787,  the  draft  of  the  Constitution  was  completed  and  actually 
signed  by  the  members  of  the  Convention,  is  the  following  : 

"  A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  State, 
shall  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  hav- 
ing  jurisdiction  of  the  crime."    (3  Mad.  Papers,  1620.) 

The  only  difference  in  tliis  form  from  that  reported  by  the 
Conunittee  on  Style,  is  that  the  words  "  to  be  removed"  are 
substituted  for  the  words  "  and  removed."  The  provision  in  this 
form  was  made  a  part  of  the  second  section  of  the  fourth  article 
of  the  Constitution,  and  as  such,  was  submitted  to  the  people  and 
by  them  adopted. 

Such  in  brief  is  the  history  of  this  constitutional  provision  in 
connection  with  the  Federal  Convention.  There  does  not  appear  to 
have  been  any  doubt  in  the  Convention  as  to  the  propriety  of 
the  provision,  or  any  difference  of  opinion  as  to  the  end  to  be 
gained.  The  only  question  that  seems  to  have  elicited  any  dis- 
cussion related  to  the  precise  language  in  which  the  provision 
should  be  couched,  and  as  to  this  point,  the  Madison  Papers,  with 
a  single  exception,  simply  give  the  result  attained. 

*•  Analysis  of  the  ProTi8ion,--This  provision  of  the  Constitu- 
tion contains,  in  a  germinal  form,  the  elements  of  all  the  law,  all 
the  judicial  decisions,  and  all  the  practice  which,  in  relation  to  the 
inter-State  extradition  of  fugitive  criminals,  since  the  adoption 
of  the  Constitution,  rests  upon  its  authority.  It  may  be  well 
then  in  this  stage  of  the  inquiry,  to  subject  the  language  to  a 
brief  analysis  of  its  import  as  follows : 

(1.)  The  Term  "  Peraon.^^  —  The  term  "  person,"  as  here  used, 
means  any  human  being  belonging  to  either  sex,  and  of  such  age 
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and  mental  capacity  as  to  be  legally  answerable  for  his  or  her  con- 
duct, whether  a  citizen  or  not,  of  whom  the  recitals  descriptive 
of  Biich  person  hold  true.  These  recitals  show  very  clearly  that 
irresponsible  infants,  lunatics,  and  idiots,  though  pei^sons,  are  not 
inclnded  in  the  phrase  ^'  a  pe)*son,"  as  here  employed.  Snch  per- 
sons are  not  legally  capable  of  committing  a  crime,  and  are  not 
dealt  with'  as  offenders  against  the  laws  of  civil  society.  The 
provision  has  no  application  to  them. 

(2.)  The  Charge.  —  The  person,  here  designated,  is  described 
as  "a  peraon  charged."  The  word  *' charged,"  occurring  as  it 
does  in  a  constitutional  provision  to  regulate  the  action  of  civil 
society,  is  undoubtedly  used  in  the  limited  and  technical  sense  of 
being  legally  charged  or  accused  —  that  is  to  say,  charged  or  ac- 
cused in  some  way  known  to  and  recognized  by  law,  and  charged 
as  the  result  of  some  form  of  investigation  provided  for  by  law. 
It  cannot  mean  less  than  this.  Mere  rumor,  or  hear-say  talk,  or 
newspaper  clamor  cannot  constitute  a  cliarge  in  this  sense.  The 
charge  must  have  a  legal  character,  according  to  the  well-under- 
stood usage  and  practice  of  the  American  people,  and  must  exist 
under  the  sanction  of  law.  The  precise  form  of  making  the 
charge  is  not  stated  ;  yet  its  legal  character  is  necessarily  implied. 

(3.)  The  Place  of  the  Charge.  —  The  place  where  the  charge 
is  made  is  in  some  "  State  "  of  the  Union.  The  provision  uses 
the  words  **  in  any  State,"  as  fixing  the  locality  of  the  charge, 
meaning  thereby  some  one  of  the  States  of  the  United  States. 
This  implies  that  the  pei*son  charged  was,  at  the  time  of  doing 
the  thing  or  things  imputed  to  him  by  the  charge,  actually  in  the 
State  in  which  the  charge  is  made,  and,  consequently,  subject  to 
its  jurisdiction,  for  the  time  being  at  least.  If  h^  was  not  in  the 
State,  then  he  could  not  in  that  State  do  the  thing  or  things 
alleged  in  the  charge.  No  State  can,  within  the  meaning  of  this 
constitutional  provision,  bring  a  legal  charge  against  a  party  who 
has  never  been  in  that  State,  or  who  was  not  there  at  the  time  of 
the  action  charged,  so  as  to  subject  him  to  the  process  of  extra- 
dition. 

37 
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(4.)  The  Orime  charged.  —  The  contents  of  the  charge  mnst 
be  "  treason,  felony,  or  other  crime,"  committed  against  the 
authority  of  the  State  in  which  the  accused  party  is  assumed  to 
have  been  at  the  time  of  the  offense.  These  contents  will  be  ex- 
amined in  a  subsequent  chapter.  It  is  sufficient  here  to  say  that 
the  words  "  treason,  felony,  or  other  crime,"  as  construed  by  the 
courts,  mean  all  acts  that  are  declared  to  be  crimes  by  the  laws  of 
the  State  in  which  the  acts  are  done.  The  language  is  confined 
exclusively  to  criminal  acts,  and  has  nothing  to  do  with  abscond- 
ing debtors  or  other  fugitives,  unless  they  are  charged  with  crimes. 

(5.)  The  Flight  from  Justice.  —  The  party  thus  charged  is  de. 
scribed  as  one  '^  who  shall  flee  from  justice."  This  clearly  means 
that  he  flees  from  the  justice  of  the  particular  State  in  whic4i  the 
crime  is  charged  to  have  been  committed,  and  which  but  for  the 
flight  could  have  arrested  him  for  that  offense,  without  the  aid  of 
any  other  State.  He  actually  goes  out  of  the  State  to  escape 
firom  its  justice,  and  hence  passes  beyond  its  territorial  jurisdiction. 
If  he  remains  in  the  State,  then  he  is  not  a  fugitive  in  the  sense 
of  the  provision,  and,  of  course,  the  provision  has  no  application 
to  him.  The  fact  that  he  thus  flees  from  justice,  though  no  part 
of  the  crime  charged,  is,  nevertheless,  an  essential  item  in  the 
case,  and  is  always  a  question  of  fact  to  be  settled  by  appropriate 
evidence. 

(6.)  Found  in  another  State.  —  Connected  with  this  fact  is  an- 
other fact,  assumed  to  be  the  sequel  thereof ;  and  this  is  the  fact 
tliat  the  accused  party,  thus  fleeing,  is  ''  found  in  another  Stat«  " 
of  the  Union.  The  order  of  facts  is  as  follows  :  The  accused 
party  leaves  the  State  in  which  he  is  charged  with  the  commis- 
sion of  crime,  as  the  means  of  escaping  from  the  justice  of  that 
State,  and  takes'up  his  abode,  either  temporarily  or  permanently, 
in  another  State,  and,  because  he  does  so,  is  found  there  or  may 
be  found  there.  He  goes  there  and  remains  there,  at  least  for 
the  time  being,  in  order  to  evade  the  pursuit  of  justice;  and 
while  there,  the  jurisdiction  of  the  State  against  whose  laws  he 
is  charged  with  an  offense,  cannot  operate  directly  upon  him. 
That  State  cannot  arrest  and  try  him  in  another  State.     It  must 
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get  him  back  within  its  own  jurisdiction  before  it  can  penally 
deal  with  him. 

(7.)  Th^  Demand,  —  These  being  the  facts  in  a  particular  case, 
provision  is  then  made  for  a  demand  for  the  f ngitive  criminal, 
by  "  the  executive  authority  of  the  State  from  which  he  fled." 
This  executive  authority  is  vested  in  the  Governor  of  the  State ; 
and  whether  a  demand  shall  be  made  or  not  is  a  question  for 
snch  authority  to  determine.  The  Constitution  does  not  declare 
the  demand  to  be  a  duty  in  any  case.  It  does  not  command  it  to 
be  made.  If  made,  then  it  must  be  made  by  the  specified  au- 
thority, and  on  the  basis  of  the  facts  set  forth  in  the  constitu- 
tional provision.  No  other  authority  can  make  the  demand,  and 
no  authority  can  make  it  on  any  other  basis  than  the  one  stated. 
The  demand  must,  of  course,  be  addressed  to  some  competent 
authority  operative  in  the  State  to  which  the  fugitive  has  fled,  and 
in  which  he  is  found.  The  provision  itself  does  not  specify  this 
authority,  but  leaves  it  to  be  otherwise  determined. 

(8.)  Tlie  Delivery.  —  The  demand  being  made  on  the  basis  of 
the  facts  specified,  and  these  facts  being  legally  ascertained  to 
exist,  then  the  delivery  of  the  accused  party  to  the  authority  of 
the  State  thus  demanding  him  of  the  proper  authority  of  the 
State  to  which  he  has  fled,  and  in  which  he  is  found,  is  made  an 
imperative  duty.  The  Constitution  says  that  he  "  shaUj^  on  such 
demand,  "  be  delivered  up."  The  duty  of  the  delivery,  in  the 
presence  of  the  conditions  named,  is  absolute,  and  must  be  per- 
formed, or  the  Constitution  will  be  violated.  The  question 
whether  these  conditions  exist  in  a  given  case,  must,  of  course,  be 
affirmatively  settled ;  but  when  they  are  thus  settled,  the  obliga- 
tion imposed  by  the  Constitution  must  be  obeyed. 

To  deliver  up  the  accused  party,  as  required,  is  forcibly  to 
seize  him  and  take  him  into  custody,  and  thus  make  him  a  pri^ 
oner,  and  then  transfer  him  to  an  officer  or  agent  of  the  demand- 
ing State  authorized  to  receive  him  and  carry  him  back  to  the 
State  from  which  he  fled.  The  arrest  and  delivery  are  to  be 
made  in  the  State  to  which  he  fled,  and  in  which  he  is  found. 
He  must  be  there  apprehended  and  held  for  the  purpose  in  ques- 
tion ;  and  the  State  demanding  him  cannot  do  this,  since  no  State 
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can  lawfully  exercise  its  power  of  arrest  within  the  territory  of 
another  State. 

The  Constitution,  as  already  remarked,  does  not  specify  the 
authority  by  which  the  party  shall  be  arrested  and  then  *'  deliv- 
ered up."  Such  arrest  and  delivery  must,  however,  be  effected 
by  some  competent  authority ;  and  this  can  be  f  urnislied  only  by 
some  law  operating  in  the  State  to  which  the  party  has  fled,  in 
which  he  is  found,  and  of  which  he  is  demanded.  This  law 
must  be  enacted  by  Congress,  or  by  the  State  itself ;  and,  in  either 
event,  the  arrest  and  delivery  can  bo  made  only  under  the  sanc- 
tion of  law.  The  Constitution  evidently  contemplated  that  a 
legal  authority  should  and  would  be  furnished  for  the  doing  of 
what  it  expressly  says  shall  be  done,  although  it  does  not  in  tenns 
specify  that  authority.  It  plainly  did  not  intend  that  the  deliv*y 
ery  should  be  by  the  process  of  kidnapping. 

(9.)  The  Jiemoval,  —  The  declared  purpose  of  the  arrest  and 
delivery  is  that  the  party  may  "  be  removed  to  the  State  having 
jurisdiction  of  the  crime."  The  term  "  State,"  as  here  used, 
undoubtedly  means  the  State  in  which  the  crime  was  charged  to 
have  been  committed,  from  which  the  party  is  alleged  to  have 
fled,  and  by  whose  executive  authority  he  has  been  demanded. 
It  means  the  charging  and  demanding  State.  That  State  is  the 
only  State  that,  by  the  showing  of  the  case,  has  "  jurisdiction  of 
the  crime  "  in  question.  It  cannot,  however,  practically  exercise 
this  jurisdiction,  so  as  to  put  the  party  on  trial,  and  if  convicted, 
punish  him,  until  it  gets  possession  of  his  body.  The  object  of 
the  arrest  and  delivery  provided  for  is  to  secure  this  possession. 

It  deserves  to  be  noticed  that  this  arrest  and  delivery  have 
nothing  to  do  with  the  case  beyond  the  attainment  of  this  one  end. 
The  delivering  State  does  not  undertake  to  transport  the  fugitive 
"  to  the  State  having  jurisdiction  of  the  crime."  It  simply  de- 
liver him  up  to  that  State  by  placing  him  in  the  custody  of  some 
ofiicer  or  agent  thereof  authorized  to  receive  him,  and  carry  him 
as  a  prisoner  to  the  place  of  his  trial.  Whatever  else  may  be 
done  is  to  be  done  in  and  by  the  State  that  lias  thus  obtained  pos- 
session of  the  fugitive  criminal. 

"  The  crime,"  as  here  referred  to,  is  the  specific  offense,  cliarged 
against  the  party  as  a  violation  of  the  laws  of  the  demanding 
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State,  whidi  was  the  basis  of  tlie  demand,  which  was  set  forth  in 
the  papers  that  contained  the  charge,  and  for  which,  npon  the 
showing  of  these  papers,  the  delivery  was  made.  It  is  ^^the 
crime"  thus  ascertained,  coming  within  the  ^^jurisdiction"  of 
the  demanding  State,  and  forming  the  subject-matter  of  the  extra- 
dition proceeding,  that  the  Constitution  has  in  view  when  it 
declares  that  the  accused  party  shall  ^'  be  delivered  np,  to  be  re- 
moved to  the  State  having  jurisdiction  of  the  crime."  The  de- 
livery is  not  on  the  ground  of  general  criminality,  or  for  any 
criminality,  other  than  that  which  is  specified  in  the  charge  of 
crime.  It  is  for  this  crime,  and  this  only,  that  the  Constitution 
requires  the  delivery  to  be  made ;  and  this  more  than  suggests 
that  the  custody  thus  obtained  should  be  confined  to  the  single 
paqx)6e  of  dealing  with  the  offender  for  this  crime,  and  should 
not  be  used  for  any  other  purpose. 

5.  The  Provision  of  the  Constitntion  not  Self-Exeeutlng. — 

Some  of  the  provisions  of  the  Constitution  are  of  such  a  character 
that  they  require  no  legislation  to  make  them  operative.  They 
operate  of  themselves,  without  the  aid  of  legislation.  Other  pro- 
visions demand  legislation  in  order  to  carry  them  into  v  effect. 
They  imply  upon  tlieir  very  face  the  necessity  of  such  legislation. 

The  provision  relating  to  the  inter-State  extradition  of  fugitive 
criminals  is  evidently  of  the  latter  character.  It  contains  no 
statement  as  to  the  manner  in  which  the  cliarge  of  crime  shall  be 
made,  or  as  to  the  evidence  necessary  to  establish  the  fact  that  the 
party  accused  and  demanded  has  actually  fled  from  justice,  or  as 
to  the  specific  authority  u]x>n  which  the  demand  shall  be  made, 
and  which  must  be  exercised  in  ordering  the  arrest  and  making 
the  delivery  of  the  fugitive  criminal.  These  are  vital  points  in 
the  process  and  practice  of  inter-State  extradition ;  and  yet  they 
are  not  in  express  terms  settled  by  the  Constitution.  Hence 
arises  the  necessity  for  legislative  action,  in  order  to  carry  the  ex- 
tradition provision  of  that  instrument  into  effect. 

The  Constitution  creates  an  absolute  right  in  the  case  which  it 
specifies,  and,  when  that  case  exists,  it  imposes  an  absolute  duty. 
The  right,  on  the  one  hand,  and  the  duty,  on  the  other,  are  alike 
a  part  of  the  fundamental  law  of  the  land,  operative  in  every 
State  and  upon  every  State.    The  Supreme  Court  of  California^ 
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in  The  Matter  of  Romame^  23  Gal.  585,  said :  "  This  provision 
being  a  part  of  the  supreme  law  of  the  land,  it  is  a  part  of  the 
law  of  each  State ;  and  State  officers,  whose  duty  it  is  to  adjudi- 
cate and  execute  the  laws,  are  governed  by  it  the  same  as  by  eveiy 
other  law  in  force." 

The  provision  is  to  be  carried  into  effect  so  as,  on  the  one  hand, 
to  secure  the  right  which  it  creates,  and,  on  the  other  hand,  secure 
the  performance  of  the  duty  which  it  imposes ;  and  so  far  as  legis- 
lation is  necessary  to  this  end,  such  legislation  is  a  duty.  Con- 
gress, as  will  be  shown  in  the  next  chapter,  has  legislated  on  the 
subject.  If  it  had  not  done  so,  it  would  clearly  be  the  duty  of 
each  State  to  supply  the  requisite  l^slation  for  the  delivering  up 
of  fugitive  criminals  when  demanded  by  other  States  in  accordance 
with  the  provision  of  the  Constitution ;  and  it  is  as  clearly  the 
duty  of  each  State  not  so  to  legislate  as  to  interfere  with  the  pi*o- 
per  execution  of  this  provision,  or  with  the  law  of  Congress  en- 
acted to  make  it  operative.  All  such  State  legislation  would  be 
unconstitutional  aud  void. 
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CHAPTER  n. 

THE  LIBOXBLATIOIf   OF  OONOBB88. 

1.  The  Oeeaslon  of  this  Legislation.—  The  special  circnm- 
stances  which  led  Congress  to  enact  a  law  for  the  execution  of 
the  extradition  provision  of  the  Constitution  are  fully  set  forth 
by  Mr.  J.  T.  Hoague  in  a  lengthy  article  published  in  the  Ameri- 
can Law  Review^  vol.  13,  pp.  181-243.  The  substance  of  this 
statement  is  the  following : 

Governor  Mifflin,  of  Pennsylvania,  in  1790,  addressed  a  com- 
munication to  Governor  Beverly  Randolph,  of  Virginia,  in  which 
he  represented  that  three  persons,  then  in  Yirginia,  had  kidnap- 
ped a  free  negro  in  Pennsylvania,  and  sold  him  into  slavery  in 
Yirginia,  and  requested  their  surrender  that  they  might  be  tried 
and  punished  therefor  under  the  laws  of  Pennsylvania.  He 
accompanied  the  request  with  a  memorial  address  to  him  by  The 
Society  for  the  Promotion  of  the  Abolition  of  Slavery,  giving  a 
history  of  the  case,  and  also  with  the  copy  of  an  indictment 
found  against  these  parties,  certified  by  the  prothonotary  of  the 
court  iu  which  the  indictment  was  found. 

Governor  Randolph,  under  the  advice  of  the  Attorney-General 
of  Virginia,  to  whom  the  papers  were  referred  for  an  opinion  as 
to  their  character,  declined  to  comply  with  the  request. 

The  ground  taken  by  the  Attorney-General  of  Virginia  was 
that  the  act  charged  was  not  a  crime  in  Virginia,  ^^  similar  in 
character  to  treason  and  felony,"  but  "only  a  trespass  or  a  breach 
of  the  peace,*'  and  was  not  included  in  the  provision  of  the  Con- 
stitution, and  the  further  ground  that  there  could  be  no  surren- 
der of  fugitive  criminals  under  the  Constitution,  until  the  pro- 
vision should  be  supplemented  by  legislation,  defining  the  manner 
of  carrying  it  into  effect. 

Governor  Mifflin  then  sent  all  the  papers  to  President  Wash- 
ington, including  the  opinion  of  the  Attorney-General  of  Virginia. 
These  papers  were  referred  to  Mr.  Edmund  Randolph,  the 
Attorney-General  of  the  United  States,  who  prepared  a  careful 
and  lengthy  opinion  upon  the  whole  subject    The  President 
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then  Bubmitted  the  whole  matter  to  Congress  for  such  action  as 
it  should  deem  appropriate.  The  result  was  that  Congress  passed 
a  bill,  which,  being  approved  by  the  President  on  the  12th  of 
Febniary,  1793,  became  a  law.    (1  U.  S.  Stats,  at  Large,  802.) 

Such,  in  brief,  are  the  circnmstanoes  whidi  led  Congress  to 
enact  a  law  for  carrying  into  effect  the  provision  of  the  Constitution 
relating  to  the  extradition  of  fugitive  criminals. 

2.  The  Act  of  February  12,  1793.  — The  first  and  second 
sections  of  this  act  provided  as  follows : 

"  Sec.  1.  That  whenever  the  executive  authority  of  any  State 
in  the  Union,  or  of  either  of  the  Territories  North-west  or  South 
of  the  Biver  Ohio,  shall  demand  any  person  as  a  fugitive  from 
justice,  of  the  executive  authority  of  any  such  State  or  Territory 
to  which  such  person  shall  have  fled  and  shall  moreover  prt)- 
duoe  a  copy  of  an  indictment  found,  or  an  affidavit  inade 
befoi-e  a  magistrate  of  any  State  or  Territory  as  aforesaid, 
charging  the  person  so  demanded  with  having  committed 
treason,  felony,  or  other  crime,  certified  as  authentic  by  the 
Governor  or  Chief  Mi^istrate  of  the  State  or  Territory'  from 
whence  the  person  so  chained  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  State  or  Territory  to  wliich  such  per- 
son shall  have  fled,  to  cause  him  or  her  to  be  arrested  and  secured 
and  notice  of  the  arrest  to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such  authority  appointea 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  a^ent  when  he  shall  appear.  But  if  no  such  agent  shall 
appear  within  six  mouths  from  the  time  of  the  arrest,  the  prisoner 
may  be  discharged.  .  And  all  costs  or  expenses  incurred  in  the 
apprehending,  securing,  and  transmitting  such  fugitive  to  the 
State  or  Territory  makmg  such  demand  shall  be  paid  by  such 
State  or  Territory." 

"  Sec.  2,  That  any  agent,  appointed  as  aforesaid,  who  shall  re- 
ceive the  fugitive  into  his  custody,  shall  be  empowered  to  trans- 
port him  or  her  to  the  State  or  Territory  from  which  he  or  she 
shall  have  fled.  And  if  any  person  or  persons  shall  by  force  set 
at  liberty  or  rescue  the  fugitive  from  such  agent  while  transport- 
ing, as  aforesaid,  the  person  or  persons  so  onending  shall,  on  con- 
viction, bo  fined  not  exceeding  five  hundred  dollars,  and  be  im- 
prisoned not  exceeding  one  year." 

The  other  sections  of  the  act,  relating  to  the  capture  and  return 
of  fugitive  slaves,  have  been  repealed  by  Congress,  and,  since  the 
adoption  of  the  Thirteenth  Amendment  to  the  Constitution  of 
the  United  States,  could  have  no  practical  operation  in  this  country. 
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3.  Revised  Statutes  of  the  United  States. —  The  first  and 
second  sections  of  the  Act  of  Febniarj  12,  1793,  are,  with  sliglit 
modifications,  reproduced  in  the  Revised  Statutes  of  the  United 
States,  and,  as  thus  reproduced,  read  as  follows : 

"  Sec.  5278.  Whenever  the  executive  authority  of  any  State 
or  Territory  demands  any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  State  or  Territory  to  which  sucli 
person  has  fled,  and  produces  a  copy  of  an  indictment  found  or 
an  affidavit  made  before  a  magistrate  of  any  State  or  Ten'itory, 
charging  the  person  demandea  with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authentic  by  the  Governor  or 
Chief  Magistrate  of  the  State  or  Territory  from  whence  the  per- 
son so  cliai^ged  has  fled,  it  shall  be  the  duty  of  the  executive  au- 
thority of  the  State  or  Territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and  to  cause  notice  of  the 
arrest  to  be  given  to  the  executive  authority  making  such  demand, 
or  to  the  agent  of  such  authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear.  If  no  such  agent  appears  within^  six  months  from 
tlie  time  ot  the  arrest,  the  prisoner  may  be  discliarged.  All  costs 
or  expenses  incurred  in  the  apprehending,  securing,  and  transmit- 
ting such  fugitive  to  the  State  or  Territory  making  such  demand, 
shall  be  paid  by  such  State  or  Territory." 

"Sec.  5279.  Any  a^ent  so  appointed  who  receives  the  fugitive 
into  his  custody  shall  be  empowered  to  transport  him  to  the  State 
or  Territory  from  which  he  lias  fled.  And  every  person  who,  by 
force,  sets  at  liberty  or  rescues  the  fugitive  from  such  agent  while 
so  trausporting  him,  shall  be  fined  not  .more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  one  year." 

4.  Gtoneral  Obseryatlons*  —  These  two  sections  constitute  the 
whole  law  of  Congress  on  the  subject  to  whieli  they  refer.  Their 
object  is  to  carry  into  effect  the  extradition  provision  of  the 
Constitution.  Each  particular  in  these  sections,  as  also  in  the 
constitutional  provision,  will  be  considered  in  the  ensuing  chap- 
ters of  this  part.  The  following  general  observations  will  be 
sufllcient  for  the  purposes  of  this  chapter : 

The  Constitution,  as  remarked  in  the  previous  chapter,  does  not 
define  the  word  "  charged,"  or  tell  how  the  charge  of  crime  shall 
be  made  and  authenticated.  The  law  of  Congress,  however,  pro- 
vides that  the  charge  must  be  made  in  the  form  of  "  an  indict- 
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ment  found  or  an  aflSdavit  made  before  a  magistrate  of  any  State 
or  Territory,"  in  which  the  crime  is  alleged  to  have  been  com- 
mitted, and  that  '^a  copy  "  of  bucIi  indictment  or  affidavit,  ^^cer- 
tified as  authentic  by  the  Governor  or  Chief  Magistrate  of  the 
State  or  Territory  from  whence  I  he  pei'son  so  charged  has  fled," 
shall  accompany  tlie  demand  for  the  deUvery  of  the  party  accused. 
This  copy  of  the  indictment  or  affidavit,  certified  as  prescribed,  is 
the  legal  evidence  of  the  crime,  both  as  to  the  fact  of  its  commis- 
sion and  as  to  its  nature. 

The  charge  of  the  crime,  in  one  or  the  other  of  the  ways  speci- 
fied, is  a  condition  precedent  to  any  action  on  the  subject  by  the  exe- 
cutive authority  of  the  State  or  Territory  to  which  the  demand  is 
addressed.  This  charge  is  not  originally  made  by  the  demanding 
executive  authority.  The  form  of  making  it  is  that  of  an  indict- 
ment found  by  a  grand  jury  or  a  complaint  under  oath  before  a 
competent  magistrate.  The  mere  demand  for  the  ari^est  and 
delivery  of  an  alleged  fugitive,  without  the  charge  of  crime  made 
m  the  manner  stated,  and  without  the  evidence  of  such  a  charge 
as  specified  in  the  law,  has  no  legal  efficacy  whatever,  and  hence 
creates  no  obligation  of  delivery,  This  demand,  in  order  to  be 
effective,  must  be  accompanied  with  the  requisite  conditions. 

The  Constitution,  while  specifying  "  the  executive  authority 
of  the  State  from  which "  the  party  had  "  fled,"  as  the  proper 
authority  to  make  the  demand  for  his  surrender,  contains  no 
provision  in  respect  to  the  authority  to  which  the  demand  shall 
be  addressed,  and  upon  which  shall  devolve  the  duty  of  causing 
the  fugitive  criminal  to  be  "delivered  up,  to  be  removed  to  the 
State  having  jurisdiction  of  the  crime."  The  law  of  Congress 
supplies  this  omission;  and  inasmuch  as  the  demand  proceeds 
from  the  executive  authority'  of  the  State  or  Territory  from  which 
the  party  fled.  Congress  judged  it  expedient  to  impose  the  duty 
of  delivery,  subject  to  the  conditions  specified,  upon  the  executive 
authority  of  the  State  or  Territory  to  which  he  fled,  and  in  which, 
as  was  assumed,  he  would  be  found.  This  removes  at  least  one 
of  the  grounds  of  embarrassment  felt  by  Governor  Randolph  of 
Virginia,  when^  in  1790,  he  was  requested  by  Governor  Mifflin 
of  Pennsylvania  to  deliver  up  three  fugitive  criminals  charged 
with  crime  in  the  latter  State. 
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As  to  the  crime  charged  as  the  ground  of  the  demaud  and  of 
the  obligation  of  delivery,  the  law  follows  the  exact  words  of  the 
Constitution,  specifying"  treason,  felony,  or  other  crime,"  without 
any  explanation,  qualification,  or  addition. 

The  law  assumes  that,  in  each  case,  an  agent  will  be  appointed 
by  the  demanding  authority  to  receive  the  fugitive  and  transport 
him  to  the  State  or  Territory  from  which  he  fled  ;  and  this  agent 
it  empowers  to  discharge  this  duty,  and  provides  a  penalty  for 
any  forcible  interference  with  him  while  engaged  in  its  perform- 
ance. The  expenses  of  the  extradition  process  are  to  be  paid  by 
the  State  or  Territory  making  the  demand. 

Such  then,  in  general  terms,  is  the  law  enacted  by  Congress  to 
give  effect  to  the  extradition  pro\nsion  of  the  Constitution.  The 
main  thing  done  by  the  law,  in  addition  to  what  appears  in  the 
Constitution,  is  to  assign  the  duty  of  arresting  and  delivering  up 
fugitive  criminals  to  the  Governors  of  States  and  Territories,  and 
to  define  the  manner  in  which  the  charge  of  crime  shall  be  made 
and  authenticated. 

6.  The  Constitutionality  of  the  Law. — The  Act  of  February 
12,  1793,  in  Prigg  v.  The  Commonwealth  of  Pennsylvania^  16 
Pet.  539,  came  under  the  consideration  of  the  Supreme  Court  of 
the  United  States,  especially  with  reference  to  the  two  sections 
that  provided  for  the  rendition  of  fugitive  slaves.  The  court,  in 
the  opinion  delivered  by  Mr.  Justice  Story,  stated  a  principle 
of  construction  under  which  it  affirmed  the  constitutionality  of 
the  act,  in  application  alike  to  fugitive  criminals  and  fugitive 
slaves.     This  principle  is  as  follows : 

"  No  one  has  ever  supposed  that  Congress  could  constitutionally, 
by  its  legislation,  exercise  powers  or  enact  laws  beyond  the  powers 
delegated  to  it  by  the  Constitution.  But  it  has,  on  various  occa- 
sions, exercised  powers  which  were  necessary  and  proper  as  means 
to  carry  into  effect  rights  expressly  given  and  duties  expressly 
enjoined  thereby.  The  end  being  reqnired,  it  has  been  deemed  a 
just  and  necessary  implication  that  the  means  to  accomplish  it  are 
given  also,  or,  in  other  words,  that  the  powerfollows  as  a  necessary 
means  to  accomplish  the  end." 

This  was  said  in  answer  to  the  objection  that  power  to  pass  the 
act  in  question  had  not  been  given  to  Congress  by  any  express 
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grant.  Tlie  ConBtitntion,  for  example,  provides  that  representa- 
tives in  Oongress  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  but  nowhere,  in  express 
terras,  gives  to  Congress  the  power  to  make  such  an  apportion- 
ment. This  power  is,  however,  implied  as  necessary  to  the  end. 
The  principle  of  construction  assumed  is  that  when  the  Constitu- 
tion specifies  an  end  to  be  attained,  but  does  not  expressly  desig- 
nate the  agency  or  means  thereof.  Congress  is,  by  necessary  im- 
plication, authorized  to  provide  such  agency  or  means  by  legisla- 
lative  action. 

It  was  on  this  ground  that  the  act  in  question  was  declared  to 
be  constitutional  in  both  of  its  applications.  Speaking  of  that 
part  of  the  act  which  relates  to  the  extradition  of  fugitives  from 
justice,  Mr.  Justice  Story  said :  "  From  that  time  [1793]  down 
to  the  present  hour  not  a  doubt  has  been  breathed  upon  the 
constitutionality  of  this  part  of  the  act,  and  every  executive  in  the 
Union  has  constantly  acted  upon  and  admitted  its  validity."  He 
added : 

"  We  hold  the  act  to  be  clearly  constitutional  in  all  its  leading 
provisions,  and  indeed,  with  the  exception  of  that  part  which 
confers  authority  upon  State  magistrates,  to  bo  free  from  reason- 
able doubt  and  dimculty  upon  the  grounds  stated.  As  to  the 
authority  so  conferred  upon  State  magistrates,  while  a  difference 
of  opinion  has  existed,  and  may  still  exist  on  the  point,  in  differ- 
ent States,  whether  State  magistrates  are  bound  to  act  under  it, 
n6ne  is  entertained  by  this  court  that  State  magistrates  may,  if 
they  choose,  exercise  that  authority,  unless  prohibited  by  State 
legislation." 

The  act,  as  Mr.  Justice  Story  remarked,  covers  "  the  whole 
ground  of  the  Constitution,  both  as  to  fugitives  from  justice 
and  fugitive  slaves,"  not  that  it  exhausted  all  the  power  of  Con- 
gross  on  the  subjects  referred  to,  but  that  it  was  such  as  Congress 
bad  deemed  expedient  for  the  attainment  of  the  ends  sought 
If  State  Governors  should,  by  refusal  to  deliver  up  fugitive  crim- 
inals, defeat  the  operation  of  the  law  it  would  be  competent  for 
Congress  to  provide  some  other  means  of  attaining  the  end.  This 
is  implied  in  the  language  of  Mr.  Justice  Story,  and  expressly 
stated  by  the  court  in  The  Matter  of  Vaorhees^  3  Vroom,  146. 

It  must  then  be  assumed,  in  all  our  reasoning  upon  the  subject, 
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that  the  law  of  Congress  for  the  execution  of  the  extradition 
provision  of  the  Constitution  is  within  the  limits  of  the  legislative 
power  of  Congress.  Such  is  the  settled  doctrine  of  the  courts, 
both  State  and  Federal,  and  upon  this  assumption  the  Governors 
of  States  have  uniformly  acted. 

The  peculiarity  of  the  law,  that  distinguishes  it  from  the  usual 
legislation  of  Congress,  consists  in  the  fact  that  it  undertakes  on 
this  subject  to  define  the  duty  of  a  State  Governor,  who  is  not  an 
officer  of  the  Federal  Government,  and  does  not  hold  his  office 
and  is  not  elected  to  that  office,  and  cannot  be  removed  from  the 
same,  under  any  laws  which  Congress  has  enacted  or  lias  tlie 
power  to  enact.  The  Governor  of  a  State  is  purely  a  State  officer 
and  cannot  be  made  an  officer  of  the  United  States,  within  the 
meaning  of  the  Constitution,  by  the  legislative  action  of  Congress. 

6.  Power  to  enforce  the  Law.  —  The  Supreme  Court  of  the 
United  States,  in  Kentucky  v.  Dennison^  24  How.  66,  held  that 
the  words  "  It  shall  be  the  duty,"  etc.,  as  occurring  in  the  act  of 
Congress  on  this  subject,  are  not  "  mandatory  and  compulsory" 
in  the  sense  of  implying  any  power  m  the  General  Government, 
either  through  the  judiciary  or  any  other  department  of  that  Gov- 
ernment, to  coerce  obedience  to  the  law  or  punish  disobedience, 
when  applied  to  the  Governor  of  a  State,  and  that  these  words 
are  simply  declaratory  of  the  "moral  duty  "  im})Osed  by  the  Con- 
stitution when  Congress  has  provided  this  mode  of  giving  effect 
to  the  extradition  provision  of  that  instrument.  The  court,  on 
this  ground,  declined  to  issue  a  raamdamus  to  Governor  Dennison 
requiring  him  to  comply  with  the  requisition  of  the  Governor  of 
Kentucky. 

The  same  doctrine  was  stated  in  Taylor  v.  TaintOTj  16  WalL 
366.  "  If  he  [the  Governor]  refuse,"  said  Mr.  Justice  Swayne. 
"  there  is  no  means  of  compulsion." 

It  necessarily  follows  that  this  law,  considered  as  a  rule  to  con- 
trol the  action  of  State  Governors,  is  not  a  law  in  the  sense  of  be- 
ing enforceable  upon  them  by  any  compulsory  agency  which 
Congress  is  authorized  to  establish.  It  is  armed  with  no  penalty 
for  disobedience,  and  no  Federal  court  can  compel  a  State  Gov- 
ernor to  obey  it.     It  confers  an  authority  to  be  exercised,  and 
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for  this  pnrpoBe  is  a  law,  without  any  means  of  compelling  the 
exercise^  or  punishing  a  refusal  to  obey  it. 

It  does  not,  however,  follow  that  State  Governors  should  not 
strictly  comply  with  the  rule  on  this  subject  prescribed  by  Congress. 
That  rule  is  a  part  of  the  supreme  law  of  the  land  ;  and  Congress 
had  the  power  to  establish  it  as  such,  and  thereby  to  annex  a  spe- 
cific duty  to  the  oflSce  of  a  State  Governor.  The  object  of  the 
rule  is  to  secure  the  proper  execution  of  tlie  constitutional  provis- 
ion on  which  it  is  based.  There  is  no  legal  process  by  which  a 
member  of  Congress  can  be  compelled  to  obey  and  support  the 
Constitution  of  the  United  States ;  and  yet  he  is  not  the  less 
bound  by  it  as  the  supreme  ciyil  rule  of  his  action.  And  so  a 
State  Governor,  having  attached  to  his  office  a  specific  duty  by  a 
valid  law  of  Congress,  is  bound  to  perform  that  duty  according 
to  the  requirements  of  the  law ;  and  the  mere  fact  that  there  is  no 
Federal  agency  that  can  compel  such  performance,  or  punish 
non-performance,  does  not  in  the  slightest  d^ree  impair  the  ob- 
ligation. 

7.  Application  to  Territories.  —  No  express  provision  is  con- 
tained in  the  Constitution  for  any  extradition  to  or  from  the  Ter- 
ritories of  the  United  States;  and  yet  the  law  of  Congress 
includes  them,  and,  for  this  purpose,  makes  no  distinction  be- 
tween them  and  the  several  States.  The  remedy  in  both  cases  is 
precisely  the  same. 

It  was  urged,  in  The  State  v.  Loper,  Ga.  Decis.,  Part  II,  33, 
that  this  feature  of  the  law  is  unconstitutional,  since  a  Territory 
is  not  a  State,  and  the  latter  only  is  named  in  the  extradition  pro- 
•  vision  of  the  Constitution.  The  court  declined  to  express  an 
opinion  on  the  point,  inasmuch  as  it  was  not  deemed  necessary  to 
a  decision  of  the  case  before  the  court. 

In  Tlie  Matter  of  Roinaine^  23  Cal.  685,  the  court  remarked : 
*'  The  clause  [in  the  Constitution]  applies  only  to  criminals  flee- 
ing from  one  State  to  another,  and  does  not  in  express  terms  ap- 
ply to  those  fleeing  from  a  Territory  to  a  State,  which  is  the  case 
now  under  consideration.  The  case  is  not  directly  provided  for 
by  the  National  Constitution,  and  we  are,  therefore,  compelled  to 
look  elsewhere  for  the  power  to  return  the  parties  before  us/' 
These  parties  had  been  arrested  under  a  warrant  issued  by  the 
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Governor  of  California,  upon  a  requisition  made  by  the  Governor 
of  the  Territory  of  Idaho ;  and  the  court  held  the  arrest  to  be 
legal  under  the  laws  of  that  State. 

Mr.  Justice  Story,  in  Priyg  v.  The  Commonwealth  of  Penn- 
sylvania,  16  Pet.  639,  said :  "  We  hold  the  act  [of  1793]  to  be 
clearly  constitutional  in  all  its  leading  provisions,  and,  indeed, 
with  the  exception  of  that  part  which  confers  authority  upon 
State  magistrates,  to  be  free  from  reasonable  doubt  and  difficulty 
upon  the  grounds  stated.*'  This  opinion  includes  Territories  as 
well  as  States  within  its  scope. 

Judge  Parker,  in  jEb  jparte  Morgan^  20  Fed.  Rep.  298,  re- 
marked :  "  If  Congress  deems  it  a  useful  rule  or  regulation,  re- 
lating to  the  Territories  of  the  Union,  to  extradite  their  fugitive 
criuiinalB,  it  has  the  power  to  pass  such  a  rule,  not,  perhaps,  under 
the  extradition  clause  of  that  instrument  [the  Constitution],  but 
under  the  clause  relating  to  the  Territories ;  and  tliis  rule  is  bind- 
ing on  the  States,  and  to  be  observed  aud  obeyed  by  them.  I 
believe,  therefore,  that  this  part  of  the  act  of  Congress  is  valid, 
and  the  obligation  to  obey  it,  on  the  part  of  the  Governor  of  the 
respective  States,  is  as  binding  as  when  the  demand  for  extradi- 
tion is  made  by  the  Governor  of  a  State." 

Congress  has  power,  by  the  express  terms  of  the  Constitution, 
to  make  ^'  all  needful  rules  and  regulations "  in  respect  to  the 
Territories  of  the  United  States ;  aud  this  obviously  implies  the 
power  to  enact  an  extradition  law  as  between  these  Territories, 
and  as  between  a  State  and  a  Territory  when  the  demand  proceeds 
from  the  former,  if  not  when  it  proceeds  from  the  latter.  The 
spirit  of  the  Constitution,  though  not  its  express  letter,  embraces 
Territories  in  the  extradition  principle.  The  reason  for  extradi- 
tion in  respect  to  States  and  Territories  is  one  and  the  same. 
There  is  no  instance,  so  far  as  we  are  aware,  in  which  the  appli- 
cation of  extradition  to  the  Territories  of  the  United  States,  as 
provided  for  by  the  law  of  Congress,  has  been  judicially  declared 
to  be  unconstitutional. 

8.  The  District  of  Colambia*  —  The  act  of  1793  said  nothing 
about  extradition  to  or  from  the  District  of  Columbia ;  and  no 
express  provision  for  such  extradition  is  made  in  the  Constitution. 
This  District  is  not  a  State ;  and  yet  it  is  important  for  the  in- 


804  THS  LBGISLATION  OF  OONQfiESS. 

terests  of  public  justice  that  criminals,  fleeing  to  or  from  this 
District,  should  not  thereby  secure  iiuinunitj  from  punishment. 
Congress  by  the  sixth  section  of  the  Act  of  March  3,  1801  (2 
U.  S.  Stat,  at  Large,  115),  legislated  on  this  subject.  This  legis- 
lation, as  reproduced  in  section  843  of  the  Revised  Statutes  of 
the  United  States  relating  to  the  District  of  Columbia^  reads  as 
follows : 

"  In  all  cases  where  the  laws  of  the  United  States  provide  that 
fugitives  from  justice  shall  be  delivered  up,  the  Chief  Justice  of 
the  Supreme  dourt  shall  cause  to  be  apprenended  and  delivered  up 
such  fugitive  from  justice  who  shall  be  found  within  the  District, 
in  the  same  manner  and  xinder  the  same  regulations  as  the  execu- 
tive authority  of  the  several  States  are  required  to  do  by  the  pro- 
visions of  sections  6278  and  5279,  Title  LXVI,  of  the  Revised 
Statutes,  JSetraditiony  and  all  executive  and  judicial  officers  are 
required  to  obey  the  lawful  precepts  or  other  process  issued  for 
that  purpose,  and  to  aid  and  assist  in  such  delivery.'' 

This  section  provides  for  the  extradition  of  fugitive  criminals 
from  the  District  of  Columbia,  and  as  to  the  manner  and  regulations 
thereof,  adopts  the  laws  applicable  in  cases  of  inter-State  extradi- 
tion, with  the  exception  that  the  Chief  Justice  of  the  Supreme 
Court  of  the  District  is  to  cause  the  party  to  be  apprehended  and 
delivered  up.  Any  State  or  Territory  may  therefore,  by  com- 
pliance with  the  laws  of  the  United  States  on  this  subject,  procure 
the  extradition  of  a  fugitive  criminal  from  this  District. 

There  can  be  no  doubt  about  the  power  of  Congress  thus  to 
legislate,  since  the  Constitution  gives  to  it  the  power  of  "exclu- 
sive legislation"  in  the  District  of  Columbia. 

How  then  does  the  case  stand  where  the  offense  is  committed 
in  the  District  of  Columbia,  and  the  offender  flees  to  some  State 
or  Territory  within  the  United  States  ?  In  such  a  case  the  offense 
is  against  the  laws  of  the  United  States,  and  if  the  offender 
be  found  without  the  District,  can  he  be  brought  back  there  for 
trial  and  punishment  ? 

Judge  Dillon,  in  In  re  Budl,  3  Dill.  116,  held  that  "for  a 
criminal  offense,  committed  within  the  District  of  Columbia,  the 
offender,  if  found  beyond  the  District,  may  be  removed  to  the 
District  for  trial,"  and  referred  to  section  1014  of  the  Kev^ised 
Statutes  of  the  United  States,  in  connection  with  the  Act  of  June 
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22,  1874,  for  the  authority.  He  remarked :  "  The  District  of 
Gohimbia  is  not  a  sanctuary  to  which  persons  commuting  offenses 
against  the  United  States  may  fly  and  be  beyond  the  reach  of 
justice,  nor  is  the  law  so  defective  that  pei^sons  there  committing 
sach  offenses  and  escaping  or  found  elsewhere  cannot  be  taken 
back  thei*e  for  trial." 

Section  1014  of  the  Revised  Statutes  of  the  United  States 
provides  as  follows : 

"For  any  crime  or  offense  against  the  United  States,  the 
offender  may  by  any  Justice  or  Judge  of  the  United  States,  or 
by  any  Commissioner  of  a  Circuit  Court  to  take  bail,  or  by  any 
Chancellor,  Judge  of  a  Supreme  or  Superior  Court,  Chief  or  first 
Judge  of  Common  Pleas,  Mayor  of  a  city.  Justice  of  the  Peace, 
or  other  magistrate,  of  any  State  where  he  may  be  found,  and 
agreeably  to  the  usual  mode  of  process  against  offenders  in  such 
State,  and  at  the  expense  of  the  United  States,  be  arrested  and 
imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before  such 
couit  of  the  United  States  as  by  law  has  cognizance  of  the  offense. 
Copies  of  the  process  shall  be  returned  as  speedily  as  may  be  into 
the  clerk's  office  of  such  court,  together  with  the  recognizances 
of  the  witnesses  for  their  appearance  to  testify  in  the  case.  And 
where  any  offender  or  witness  is  committed  in  any  district  other 
than  that  where  the  offense  is  to  be  tried,  it  shall  be  the  duty 
of  the  Judge  of  the  district  where  such  offender  or  witness  is  im- 
prisoned, seasonably  to  issue,  and  of  the  Marshal  to  execute  a 
warrant  for  his  removal  to  the  district  where  the  trial  is  to  be 
had." 

The  act  of  June  22, 1874  (18  U.  S.  Stat,  at  Large,  193),  provides 
as  follows: 

"  Sec.  1.  That  the  Criminal  Court  of  the  District  of  Columbia 
shall  liave  jurisdiction  of  all  crimes  and  misdemeanors  committed 
in  said  District,  not  lawfully  triable  in  any  other  court,  and  which 
are  required  by  law  to  be  prosecuted  by  indictment  or  informa- 
tion." 

"  Sec.  2.  That  the  provisions  of  the  thirty-third  section  of  the 
Judiciary  Act  of  1789  shall  apply  to  courts  created  by  act  of 
Congress  in  the  District  of  Columbia." 

The  section  of  the  Judiciary  Act,  here  referred  to,  is  the  basis 
of  section  1014  of  the  Revised  Statutes  of  the  United  States,  aj9. 
39 
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qnoted  above.  Tlie  result  of  this  legislation  is  that  a  person  who 
in  tbe  District  of  Colnmbia  commits  an  ofEense  against  the  laws 
of  the  United  States,  and  then  departs  therefrom,  or  is  found 
elsewhere,  may  be  arrested  and  taken  into  custody  where  he  is 
fouud,  and  then  be  carried  back  to  that  District  for  trial.  This, 
though  not  inter-State  extradition,  removes  the  party  to  the  place 
where  the  offense  was  committed,  and  in  effect  is  practically  the 
same  thing. 

In  T/ie  Matter  of  Charles  Danaj  7  Ben.  1,  it  appeared  that  an 
information  was  filed  in  the  Police  Court  of  the  District  of  Col- 
nmbia charging  Dana  with  a  libel  committed  in  that  District,  and 
that  a  warrant  was  issued  for  his  arrest,  but  that  he  oonld  not 
be  found  in  the  District,  being  in  the  city  of  New  York.  On  a 
complaint  made  before  a  Commissioner  of  the  United  States  in 
the  city  of  New  York,  a  waiTant  was  issued  by  the  Commissioner 
for  the  arrest  of  Dana,  and  he  was  committed,  and  then  an  appli- 
cation was  made  to  Judge  Blatchford,  the  District  Judge,  for  a 
waiTant  to  remove  him  to  the  District  of  Columbia  for  trial  on 
the  information  there  made  against  him. 

Judge  Blatchfoi*d  refused  to  issue  the  warrant  for  Dana's  re- 
moval. The  ground  of  the  refusal  was  that  so  much  of  the  Act 
of  June  17,  1870  (16  U.  S.  Stat,  at  Large,  153),  establishing  a 
Police  Court  in  the  District  of  Colnmbia,  as  provides  for  a  trial 
of  the  information  in  this  case  by  the  coui*t  without  a  jury,  is 
repugnant  to  the  provisions  of  the  Constitution  relating  to  trials 
in  criminal  cases.  The  Jndge  said  :  "  As,  therefore,  the  defend- 
ant, if  removed  to  the  District  of  Columbia,  will  be  tried  in  a 
manner  forbidden  by  the  Constitution,  I  must  decline  to  grant  the 
warrant*' 


PBELIMINASY  SCPPOdlTION.  807 


CHAPTER  m. 

8TATB  LBOISLATION. 

The  clause  of  the  Constitution  relating  to  the  extradition  of 
fugitive  criminals,  and  the  law  of  Congress  for  carrying  that 
clanse  into  effect,  are  the  supreme  law  of  the  land  on  that  subject. 
No  State  legislation  in  relation  to  the  same  subject,  that  is  in- 
consistent with  this  law,  or  adapted  to  interfere  with  or  defeat  its 
operation,  can  have  any  constitutional  validity. 

Several  questions  then  arise  in  respect  to  State  legislation  and 
State  action  on  the  subject  of  extradition.  Does  the  Constitution 
or  the  law  of  Congress  exclude  all  such  legislation  ?  If  not,  what 
are  the  limits  within  which  the  latter  must  move  i  What  laws, 
if  any,  have  been  enacted  by  the  States  on  this  subject  ?  Is  it 
competent  for  State  magistrates,  having  the  general  power  to 
issue  warrants  of  arrest  on  criminal  complaints,  to  issue  such 
warrants  in  the  case  of  fugitive  criminals,  either  with  or  without 
special  authority  given  to  them  by  statute?  These  are  the  ques- 
tions that  will  be  considered  in  this  chapter. 

!•  Preliminary  Supposition.  —  Let  it  be  supposed  in  the 
outset  that  Congress  had  not  legislated  at  all  upon  the  subject, 
and,  consequently,  that  the  provision  of  the  Constitution  stood 
alone  by  itself.  Would  this  provision  of  itself  exclude  all  State 
legislation,  so  that  State  laws  enacted  for  the  purpose  of  carrying 
it  into  effect  would  be  unconstitutional  i 

There  certainly  is  nothing  in  the  language  of  the  provision  to 
involve  or  imply  any  such  result.  What  the  provision  declares  is 
that  criminals,  fleeing  from  one  State  to  another,  being  charged 
with  crime,  and  demanded  by  the  executive  authority  of  the  State 
from  which  they  fled,  shall  "  be  delivered  up,  to  be  removed  to 
the  State  having  jurisdiction  of  the  crime."  If  a  State,  in  the 
absence  of  any  legislation  by  Congress,  should  undertake  to  per- 
form the  duty  here  imposed,  and  should  provide  therefor  by 
law,  it  would  be  simply  doing  what  the  Constitution  says  shall  be 
done,  and  does  not  say  shall  be  done  exclusively  by  Congress.    It 
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is  difficult  to  see  how  such  State  legislation,  in  the  case  supposed, 
would  be  unconstitutional.  The  provision  of  the  Constitution  is 
not  a  prohibition  upon  State  authority,  but  a  positive  mandate  in 
respect  lo  a  duty  to  be  performed,  without  any  express  statement 
as  to  the  agency  of  the  performance.  There  is  nothing  in  it  that 
excludes  this  agency  from  the  several  States. 

Nor  is  there  any  provision  elsewhere  in  the  Constitution  to 
sustain  such  an  exclusion.  There  are  some  things  which  the 
States  are  in  express  terms  forbidden  to  do ;  and  there  are  others 
in  which  the  prohibition  is  in  the  form  of  necessary  implication. 
The  execution  of  the  extradition  provision  of  the  Constitution  by 
State  authority,  and  by  State  laws,  in  the  absence  of  any  legis- 
lation by  Congress  on  the  subject,  does  not  belong  to  either  of 
these  categories. 

The  provision  itself  is  borrowed,  in  almost  identical  words, 
from  the  corresponding  provision  in  the  Articles  of  Confederation, 
under  which,  beyond  all  question,  the  execution  was  to  be  by 
State  authority  and  State  laws.  Chief  Justice  Taney,  in  Kentucky 
V.  Dennison^  24  How.  66,  reasoning  from  this  fact,  said :  "  It  is 
plain  that  the  mode  of  the  demand  and  the  official  authority  by 
and  to  whom  it  was  addressed,  under  the  Confederation,  mast 
have  been  in  the  minds  of  the  members  of  the  Convention  when 
this  article  was  introduced,  and  that  in  adopting  the  same  words, 
they  manifestly  intended  to  sanction  the  mode  of  proceeding  prac- 
ticed imder  the  Confederation  —  that  is,  of  demanding  the  fugitive 
from  the  executive  authority,  and  making  it  his  duty  to  cause 
him  to  be  delivered  up." 

If  so,  then,  in  the  event  of  no  legislation  by  Congress,  the 
States  would,  in  passing  laws  for  the  execution  of  the  provision, 
be  doing  exactly  what  was  intended.  The  obvious  conclusion  is 
that  the  States,  unless  the  legislation  of  Congress  excludes  them 
therefrom,  may  still  legislate  on  the  subject,  provided  that  such 
legislation  is  not  inconsistent  with  that  of  Congress.  The  con- 
stitutional provision  was,  in  Ilihhler  v.  The  Statey  43  Tex.  197, 
spoken  of  as  in  the  nature  of  "  a  treaty  stipulation  between  the 
States  of  the  Union,"  as  binding  upon  the  States  as  though  it  was 
a  part  of  the  constitution  of  each  State. 

The  Supreme  Court  of  California,  in  The  Matter  of  Romainey 
23  Cal.  585^  characterized  the  provision  as  '^a  solemn  compact 
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between  the  States,  to  be  enforced  by  State  legislation  or  by  ju- 
dicial action/'  The  court  spoke  of  the  provision  as  "a  part  of 
the  supreme  law  of  the  land,"  and  "  a  part  of  the  law  of  each 
State/'  This  clearly  supposes  that  the  States  may  execute  the 
provision,  and  that  they  may  legislate  for  this  purpose,  although 
they  have  no  authority  so  to  legislate  as  to  interfere  with  the  law 
of  Congress  on  the  subject. 

2.  Opportnnity  for  State  Legislation.  —  If  we  carefully  ex- 
amine the  Constitution  aud  the  law  of  Congress  we  shall  find 
several  phases  of  the  question,  not  provided  for  by  either,  which 
leave  an  opportunity  tor  the  interposition  of  State  laws,  subject 
to  the  qualification  that  such  laws  must  be  consistent  with  the  su- 
preme law  of  the  land.    Take  the  following  examples : 

(1.)  Neither  the  Constitution  nor  the  law  of  Congress  has  any 
application  to  the  case  of  a  fugitive  criminal,  until  a  demand  has 
been  made  for  his  delivery  by  the  executive  authority  of  the  State 
or  Territory  from  which  he  fled.  Neither  imposes  this  demand 
as  a  duty  upon  such  executive  authority,  and  neither  supplies  any 
rule  by  which  to  determine  whether  the  demand  shall  be  made  or 
not.  Both  leave  this  question  to  the  discretion  of  the  demanding 
authority.  State  laws  simply  regulating  the  exercise  of  this  dis- 
cretion are  plainly  not  inconsistent  with  the  Constitution  or  the 
law  of  Congress,  since  they  operate  upon  the  case  before  it  comes 
within  the  purview  of  the  latter  at  all,  and  furnish  a  rule  to  guide 
the  executive  authority  at  a  point  where  the  latter  are  wholly 
silent. 

(2.)  Neither  the  Constitution  nor  the  law  of  Congress  pre- 
scribes the  precise  practice  or  mode  of  procedure  in  securing  the 
arrest  of  the  person  demanded  and  making  his  deUvery  to  the  de- 
manding State  or  Territory.  The  Constitution  says  nothing  on 
the  subject ;  and  the  law  of  Congress  simply  says  that  the  exec- 
ntive  authority  shall  cause  the  party  "  to  be  arrested  and  secured," 
and  then  delivered  to  the  agent  of  the  demanding  executive. 
How  shall  this  be  done  ?  What  is  the  precise  procedure  for  do- 
ing it  ?  State  laws  defining  the  method  of  gaining  the  end,  if 
naturally  and  properly  adapted  to  secure  that  end,  are  very 
plainly  not  inconsistent  with  the  Constitution  or  the  law  of  Con- 
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gress.  {Ex  parte  Ammons^  34  Ohio  St.  518 ;  Ccffman  v.  KeigMly^ 
24  Ind.  509  ;  and  Mohr^a  Ca%e^  2  Alabama  Law  Journal^  457.) 

(3.)  The  law  of  Congress,  as  decided  by  the  Supreme  Court  of 
the  United  States,  in  Kentucky  v.  Dennison^  24  How.  66,  is  not 
"  mandatory  and  compulsory"  upon  the  Governor  of  a  State  to 
whom  a  demand  is  addressed,  but  simply  declaratory  of  his 
"  moral  duty "  to  comply  with  the  demand  when  the  specified 
conditions  are  present.  A  State  law  enforcing  the  performance 
of  this  duty  would  not  be  in  conflict  with  the  law  of  Congress. 

(4.)  Both  the  Constitution  and  the  law  describe  the  person  to 
be  delivered  up  as  one  who  has  fled  from  the  State  demanding  him 
and  to  the  State  of  which  he  is  demanded  ;  and  yet  neither,  in  ex- 
press tenns,  specifies  the  evidence  upon  which  this  material  feet 
in  the  case  shall  be  made  known,  either  to  the  executive  author- 
ity making  the  demand,  or  to  the  executive  authority  asked  to 
make  the  delivery.  If  this  fact  is  not  by  legal  evidence  shown 
to  be  in  the  case,  then  there  is  no  authority  for  either  the  demand 
or  the  delivery.  The  law  of  Congress  states  how  the  charge  of 
crime  shall  be  made ;  but  it  gives  no  rule  for  ascertaining 
whether  the  accused  party  is,  in  the  sense  of  the  Constitution,  a 
fugitive  from  justice  or  not. 

A  State  law  prescribing  the  evidence  upon  which  this  material 
fact  shall  be  shown,  and  thereby  regulating  the  discretion  of  the 
executive  authority  alike  in  demanding  and  delivering  up  fugi- 
tive criminals,  provided  it  be  of  a  character  not  to  defeat  the  pur- 
pose of  the  Constitution,  would  not  be  inconsistent  with  that 
Constitution,  or  with  the  law  of  Congress.  It  would  deal  with  a 
question  which  the  executive  authority  miist  consider  and  deter- 
mine, but  in  respect  to  which  neither  the  Constitution  nor  the 
law  of  Congress  prescribes  any  rule  for  his  guidance. 

(5.)  There  is  no  provision,  in  the  Constitution  or  the  law  of 
Congress,  to  determine  how  the  question  of  identity^  if  raised, 
shall  be  settled ;  and  hence  a  proper  State  law  to  secure  this  end 
would  not  be  in  conflict  with  either. 

(6.)  Neither  the  Constitution  nor  the  law  of  Congress  for  its 
execution  furnishes  any  regulation  in  respect  to  the  writ  of  habeas 
corp^is  in  extradition  cases ;  and  proper  State  laws  on  this  subject 
are  not  only  within  the  sphere  of  State  power,  but  are  not  incon- 
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sistent  with  the  constitutional  provision  or  with  the  law  of  Con- 
gress enacted  to  carry  it  into  effect.  • 

(7.)  The  law  of  Congress  provides  for  tlie  arrest  of  an  accused 
party  only  by  the  executive  authority  of  a  State  or  Territory,  and 
then  only  after  a  demand  for  his  delivery  has  been  duly  made. 
A  State  law  giving  to  judicial  magistrates  the  authority,  upon 
proper  evidence,  to  order  an  arrest  before  the  demand  is  made, 
and  to  hold  the  party  in  custody  until,  by  the  proper  steps,  the 
law  of  Congress  can  be  brought  into  action  for  his  delivery,  pot 
only  acts  before  the  latter  acts  at  all,  but  it  acts  in  a  way  to  pro- 
mote the  very  end  sought  to  be  attained  by  the  latter.  The  whole 
effect  of  such  a  law  is  auxiliary,  and  not  antagonistical  in  any  sense, 
to  the  law  of  Congress ;  and  surely  it  cannot  be  deemed  in  con- 
flict vnih  the  Constitution  or  the  law  of  Congress. 

These  particulars  are  sufficient  to  show  that  State  legislation  , 
is  not  necessarily  excluded  from  the  inter-State  extradition  of 
fugitive  criminals.  There  is  an  opportunity  for  it.  Neither  the 
Constitution  nor  the  legislation  of  Congress  so  covers  and  exhausts 
the  subject  as  to  exclude  such  legislation.  The  legislation  must, 
of  course,  be  consistent  with  both ;  but  where  there  is  no  incon- 
sistency between  State  legislation  and  the  Constitution  and  the 
law  of  Congress,  there  is  no  good  reason  for  regarding  the  former 
as  excluded  by  the  latter. 

3.  The  Language  of  the  Supreme  Court  of  the  United 

States. — Mr.  Justice  Story  in  stating  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  Prigg  v.  The  CommonweaUh  of 
Penfisylvaniay  16  Pet.  539,  used  the  following  language : 

^^  If  Congress  have  a  constitutional  power  to  regulate  a  particular 
subject,  and  they  do  actually  regulate  it  in  a  ^ven  manner,  and 
in  a  certain  form,  it  cannot  be  that  the  State  £egislatures  have  a 
right  to  interfere,  and,  as  it  were,  by  way  of  complement  to  the 
legislation  of  Congress,  to  prescribe  additional  regulations,  and 
what  they  deem  auxiliary  provisions  for  the  same  purpose.  In 
such  a  case,  the  legislation  of  Congress,  in  what  it  does  not  pre- 
scribe, manifestly  mdicates  that  it  does  not  intend  that  there  shall 
be  any  further  legislation  to  act  upon  the  subject-matter.  Its 
silence  as  to  what  it  does  not  do  is  as  expressive  of  what  its  in- 
tention is  as  the  direct  provisions  made  by  it.  This  doctrine  was 
fully  recognized  by  this  couii;,  in  the  case  of  Sousiofi  v.  Moore^  5 
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Wheat.  1,  21, 22,  where  it  was  expressly  held  that,  when  Oongrea 
have  exercised  a  power  over  a  particular  subject  civen  them  by 
the  Constitution,  it  is  not  competent  for  State  legislation  to  add 
to  tlie  provisions  of  Congress  on  that  subject ;  for  that  the  will 
of  Congress  upon  the  whole  subject  is  as  clearly  established  by 
what  it  had  not  declared  as  by  what  it  has  expressed." 

The  Supreme  Court  of  New  York  State,  in  Jack  v.  Martin^ 
12  Wend.  311,  which  was  a  fugitive  slave  case,  adopted  the  doc- 
trine here  stated.  The  language,  however,  has  not  been  under- 
stood by.  State  legislatures,  or  generally  by  State  courts,  as  ex- 
cluding all  State  legislation  on  the  subject  of  inter-State  extra- 
dition. As  a  matter  of  fact,  the  States  have  legislated  on  the 
subject;  and  in  repeated  instances  State  courts  have  treated  the 
legislation  as  valid. 

The  Supreme  Court  of  Ohio,  in  Ik  parte  AmmonSy  34  Ohio 
St.  518,  referring  to  the  Act  of  March  3, 1875,  said :  "Admitting 
that  it  is  not  within  the  power  of  the  State  legislature  to  make 
provisions  in  conflict  with  the  laws  of  Congress  on  the  subject,  it 
is  quite  clear  that  State  legislation  in  aid  of  Congressional  enact- 
ments is  not  objectionable.  *  **  *  The  means  by  which  the  fugitive 
is  to  be  arrested  and  secured  are  not  provided  by  the  act  of  Con- 
gress ;  hence  the  legislation  of  a  State  may  and  should  provide 
proper  and  adequate  means  and  facilities  for  the  accomplishment 
of  such  extradition." 

The  Supreme  Court  of  Alabama,  in  JHohr^e  Case^  2  Alabama 
Law  Joumalj  457,  referring  to  the  subject  in  the  light  of  the 
language  used  by  Mr.  Justice  Story,  as  quoted  above,  said  :  '^It 
now  seems  to  be  the  better  opinion  that  where  State  laws  on  this 
subject  are  not  repugnant,  but  auxiliary,  to  those  passed  by  Con- 
gress, they  maybe  upheld  upon  the  principle  of  the  right  to  exer- 
cise the  power  of  domestic  police." 

State  legislation,  inconsistent  with  that  of  Congress,  is,  of  course, 
excluded.  But  that  State  legislatures,  as  remarked  by  Mr.  Hard, 
"  may  not  by  statute  enforce  the  performance  of  the  duty  it  [the 
act  of  Congress]  enjoins  upon  their  executives  by  subjecting  them 
to  a  State  liability  for  neglecting  it,  or  otherwise  facilitate  the 
discharge  of  the  constitutional  obligation,  are  questions  which 
ought  not  to  be  considered  as  altogether  foreclosed  by  the  lule 


THB  LAWS  OF  MASSAOHtrSETTS.  313 

applicable  in  cases  not  identical."    (Hard's  Habeas  CorpnSy  2d 
ed.,  636.) 

It  should  be  borne  in  mind  that  the  actnal  case  before  the  Su- 
premo Court,  in  Prigg  v.  The  Commonwealth  of  Pennsylvania^ 
supra^  related  to  State  legislation  in  respect  to  fugitive  slaves,  and 
that  what  was  said  in  regard  to  fugitives  from  justice  was  said 
only  incidentally,  "  by  way  of  analogy  and  illustration."  The 
latter  subject,  differing  in  many  respects  from  the  former,  was 
not  really  involved  in  the  case  at  all,  and  all  reference  to  it  might 
have  been  omitted.  No  positive  decision  was  made  in  regard  to 
it.  It  was  simply  alluded  to  in  the  deliverance  of  Mr.  Justice 
Story. 

Moreover,  neither  the  Constitution  nor  the  law  of  Congress  con- 
fers any  cognizance  of  the  case  of  a  fugitive  criminal  until  a 
demand  has  been  made  for  his  delivery.  This  demand  is  the 
initial  point  at  which  both  begin  to  operate ;  and,  prior  to  such 
demand,  neither,  by  its  own  terms,  has  any  application  to  the 
ease.  Legislation,  by  the  States,  relating  to  the  case  in  advance 
of  tliis  demand,  does  not  deal  with  the  subject-matter  with  which 
the  legislation  of  Congress  deals ;  and  if  the  former  does  not  inter- 
fere with  the  operations  of  the  latter,  and  especially  if  it  be  de- 
signed and  adapted  to  facilitate  the  same  end,  there  can  be  no 
good  reason  for  regarding  it  as  being  excluded  by  the  legislation 
of  Congress.  State  legislatures  have,  as  the  sequel  will  show, 
assumed  that  they  might  constitutionally  legislate  on  the  subject. 

4.  The  Laws  of  Massachnsetts.  —  The  General  Statutes  of 
Massachusetts,  in  chapter  177,  provide  as  follows  on  this  subject: 

"Sec.  1.  The  Governor  of  this  State,  in  any  case  authorized  by 
the  Constitution  and  laws  of  the  United  States,  may,  on  demand, 
deliver  over  to  the  executive  of  any  other  State  or  Territory  any 
person  charged  therein  with  treason,  felony,  or  other  crime;  or 
may,  on  application,  appoint  an  agent  to  demand  of  the  executive 
authority  of  any  other  State  or  Territory  any  such  offender  fleeing 
from  the  justice  of  this  State;  Provided^  Ihat  such  demand  or 
application  is  aiccompanied  hj  sworn  evidence  that  the  l)arty 
charged  is  a  fugitive  from  justice,  and  by  a  duly  attested  copy 
of  an  indictment,  or  a  duly  attested  copy  of  a  complaint  before 
a  coui-t  or  magistrate  authorized  to  receive  the  same ;  such  com- 
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plaint  to  be  accompanied  bj  affidavits  to  the  facts  oonstitntinff 
the  offense  charged,  by  persons  having  actual  knowledge  thereof 
and  such  further  evidence  in  support  tliereof  as  the  Governor  may 
require." 

"  Sec.  2.  When  such  demand  or  application  is  made,  the  Attor- 
ney-General or  other  prosecuting  officer  shall,  if  the  Governor  re- 
quires  it,  forthwith  investi^te  the  grounds  thereof,  and  report  to 
tlie  Governor  all  the  material  facts  which  may  come  to  his  knowl- 
edge, with  an  abstract  of  the  evidence  in  the  case,  and  especially 
in  case  of  a  pei*son  demanded,  whether  he  is  held  in  custody,  or 
is  under  recognizance  to  answer  for  an  offense  against  the  laws 
of  this  State,  or  of  the  United  States,  or  by  force  of  any  civil 
process,  with  an  opinion  as  to  the  legality  or  expediency  of  com- 
plying therewith." 

"  Sec.  3.  If  the  Governor  is  satisfied  that  the  demand  is  con- 
formable to  law  and  ought  to  be  complied  with,  he  shall  issue  his 
warrant,  under  the  seal  of  the  Commonwealth,  to  some  officer 
authorized  to  serve  warrants  in  criminal  cases,  directing  him  at 
the  expense  of  the  agent  making  the  demand,  at  a  time  desig- 
nated in  the  warrant,  to  take  and  transport  such  person  to  the  line 
of  this  State,  and  there  deliver  him  over  to  such  agent,  and  such 
officer  may  require  aid  as  in  criminal  cases." 

"  Sec.  i.  No  person  arrested  upon  such  warrant  shall  be  deliv- 
ered over  to  such  agent  of  a  State  or  Territory,  until  he  has  been 
notified  of  the  demand  for  his  surrender  and  had  opportunity  to 
apply  for  a  writ  of  haheaa  corpus,  if  he  claims  such  right  of  the 
otfacer  making  the  arrest.  And  when  such  writ  is  applied  for, 
notice  thereof,  and  of  the  time  and  place  of  hearing  thereon, 
shall  be  given  to  the  Attorney-General  or  other  prosecuting  offi- 
cer for  the  district  in  which  the  arrest  is  made." 

"  Sec.  5.  An  officer  who  delivers  over  to  such  agent  for  extra- 
dition any  person  in  his  custody  upon  such  waiTant,  without  hav- 
ing complied  with  the  provisions  of  the  preceding  section,  shall 
forfeit  a  sum  not  exceeding  one  thousand  dollars." 

"  Sec.  6.  If  the  application  for  the  arrest  of  a  fugitive  from 
the  justice  of  the  State  is  complied  with,  and  an  agent  appointed, 
his  account  shall  be  audited  and  paid  by  the  State." 

"  Sec.  7.  When  a  person  is  found  in  this  State  charged  with  an 
offense  committed  in  another  State  or  Territory,  and  liable  by  the 
Constitution  and  laws  of  the  United  States  to  be  delivered  over 
upon  the  demand  of  the  executive  authority  of  such  other  State 
or  Territory,  any  court  or  magistrate  authorized  to  issue  warrants 
in  criminal  cases,  may,  upon  complaint  under  oath  setting  forth 
the  offense  and  such  other  matters  as  are  necessary  to  bring  the 
case  within  the  provisions  of  law,  issue  a  warrant  to  bring  the 
person  charged  before  the  same  or  some  other  court  or  magistrate 
within  the  btate.  to  answer  to  such  complaint  as  in  other  cases." 
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^^  Sec.  8.  If  upon  the  examination  of  the  person  charged  it 
appears  to  the  court  or  magistrate,  that  there  is  reasonable  cause 
to  believe  that  the  complaint  is  true,  and  that  such  person  may 
be  lawfully  demanded  of  the  executive,  he  shall,  if  not  charged 
with  a  capital  crime,  be  required  to  recognize  with  sufficient 
sureties  in  a  reasonable  sum  to  appear  before  such  court  or  mag- 
istrate at  a  future  day  (allowing  a  reasonable  time  to  obtain  the 
warrant  of  the  executive),  and  to  abide  the  order  of  the  court  or 
magistrate.'^ 

'*  Sec.  9.  If  such  person  does  not  so  recognize,  he  shall  be 
committed  to  prison  and  there  be  detained  until  such  day,  in  like 
manner  as  if  the  offense  charged  had  been  committed  within  this 
State,  and  if  the  person  recognizing  fails  to  appear  according  to 
the  condition  of  his  recognizance,  he  shall  be  defaulted,  and  like 
proceedings  shall  be  had  as  in  case  of  other  recognizances  entered 
into  before  such  court  or  magistrate.  If  the  person  is  charged 
with  a  capital  crime,  he  shall  be  committed  to  prison  and  there  be 
detained  until  the  day  so  appointed  for  his  appearance." 

'^Sec.  10.  If  thQ  person  so  recognized  or  committed  appears 
before  the  court  or  magistrate  upon  the  day  ordered,  he  shall  be 
discliarged  unless  he  is  demanded  by  some  person  authonzed  by 
the  warrant  of  the  executive  to  receive  him,  or  unless  the  court  or 
magistrate  sees  cause  to  commit  him,  or  to  requii*e  him  to  recog- 
nize anew  for  his  appearance  on  some  other  day,  and  if  when 
ordered  he  does  not  so  recognize,  he  shall  be  committed  and 
detained  as  before :  Providm^  That  whether  the  person  charged 
is  recognized,  committed,  or  discharged,  any  person  authorized  by 
the  warrant  of  the  executive  may  at  all  times  take  him  itito 
custody,  and  the  same  shall  be  a  discharge  of  the  recognizance, 
and  not  be  deemed  an  escape." 

^'  Sec.  11.  The  complainant  in  such  case  shall  be  answerable 
for  all  actual  costs  and  charges,  and  the  support  in  prison  of  any 
person  so  committed,  to  be  paid  in  like  manner  as  oy  a  creditor 
for  his  debtor  committed  on  execution.  If  the  charge  for  support 
in  prison  is  not  so  paid,  the  jailer  may  discharge  &uch  person  in 
like  manner  as  if  he  had  been  committed  on  an  execution." 

The  first  six  of  the  above  sections  relate  to  the  case,  ^^  author- 
ized by  the  Constitution  and  laws  of  the  United  States,"  in  which 
a  demand  for  a  fugitive  criminal  is  addressed  to  the  Govemot  of 
Massachusetts  by  the  executive  authority  of  some  other  State  or 
Territory,  or  in  which  an  application  is  made  to  the  Governor  to 
address  such  a  demand  to  the  executive  authority  of  some  other 
State  or  Territory.  The  first  section  authorizes  the  Governor,  in 
such  a  case,  to  comply  with  the  demand,  or  to  appoint  an  agent  to 
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make  a  demand  on  the  Q-ovemor  of  some  other  State  or  Territoiy. 
This  plainly  is  not  in  conflict  with  the  law  of  Congress. 

The  proviso  in  this  section  requires  that  the  demand  or  ap- 
plication shall  be  "  accompanied  bj  sworn  evidence  tliat  the 
party  charged  is  a  fugitive  from  justice."  This  requirement  is  not 
inconsistent  with  the  law  of  Congress,  since  that  law  nowhere 
prescribes  how  the  fact  that  the  party  is  a  fugitive  shall  be  estab- 
lished. {Mohr*$  CdSBj  2  A^labaraa  Law  Journal^  ^67;Jacksan^s 
Case,  2  Flip.  183.)  It  simply  provides  a  rule  where  Congress  has 
given  no  rule.  It  certainly  was  not  the  intention  of  Congress 
that  the  accused  party  should  be  demanded  and  delivered  up,  in 
the  absence  of  any  legal  evidence  showing  him  to  be  a  fiigitive. 
The  requirement  of  such  evidence  to  this  effect  is  a  reasonable 
provision. 

The  same  proviso  also  requires  that  the  demand  or  application 
shall  be  accompanied  "  by  a  duly  attested  copy  of  an  indictment, 
or  a  duly  attested  copy  of  a  complaint  made  before  a  court  or 
magistrate  authorized  to  receive  the  same."  This  language, 
though  not  precisely  the  same  as  that  used  in  the  law  of  Congress, 
nndoubtedly  refers  to  it,  and  conveys  essentially  the  same  ideas, 
and  is  in  entire  harmony  with  the  requirements  of  that  law. 

It  is  also  required  in  the  proviso  of  the  same  section  that  when  the 
charge  of  crime  is  in  the  form  of  a  complaint,  which  mean^  an  affi- 
davit before  a  court  or  magistrate  charging  the  crime, the  complaint 
shall  ^'  be  accompanied  by  affidavits  to  the  facts  constituting  the 
offense  charged,  by  persons  having  actual  knowledge  thereof,  and 
such  further  evidence  in  support  thereof  as  the  Governor  may 
require."  The  laws  of  Ohio  contain  a  similar  provision,  and  the 
comments  thej^on  in  both  cases  will  be  found  in  the  sequel. 

The  examination  of  the  case  by  the  Attorney-General,  at  the 
request  of  the  Governor,  and  his  report  of  the  facts  and  his  opin- 
ion in  regard  to  the  same,  as  provided  for  in  the  second  section, 
are  simply  designed  to  aid  the  Governor  in  arriving  at  a  correct 
conclusion,  whether  in  demanding  or  delivering  up  fugitive  crim- 
inals. There  is  nothing  in  the  law  of  Congress  that  excludes 
the  employment  of  such  means.  Whether  they  shall  be  employed 
or  not  is  left  to  the  Governor's  discretion ;  and  he  would  hare 
Buch  a  discretion,  even  without  the  law. 
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The  third,  fonrth  and  fifth  sections  relate  to  the  procedure  in 
making  the  arrest  and  delivery  where  the  Governor,  after  examin- 
ing the  case,  ^'  is  satisfied  that  the  demand  is  conformable  to  law 
and  ought  to  be  complied  with ;  '^  and  this  sarelj  is  in  no  sense 
inconsistent  with  the  law  of  Congress.  Nor  is  the  sixth  section 
inconsistent  with  that  law,  since  it  has  nothing  to  do  with  any 
matter  involved  therein. 

The  next  five  sections  of  the  same  chapter  give  to  the  judicial 
tribunals  of  that  State  the  authority  to  order  a  preliminary  arrest 
and  detention  of  a  person  charged  with  crime  in  another  State  or 
Territory,  before  the  demand  has  been  made  and  before  the  issue 
of  a  warrant  of  arrest  and  delivery  by  the  Governor  of  the  State, 
and  in  order  that  under  such  warrant,  if  it  shall  be  issued,  he  may 
be  arrested  and  delivered  up  to  the  demanding  State  or  Territory. 
There  can  be  no  constitutional  objection  to  this  legislation,  since 
it  operates  upon  the  case  before  the  law  of  Congress  has  any  ap- 
plication to  it,  and  is,  moreover,  designed  and  adapted  to  facili- 
tate the  end  sought  by  that  law. 

The  seventh  section  was  formerly  section  8  of  chapter  142 
of  the  Revised  Statutes  of  Massachusetts,  and,  as  such,  came,  in 
The  CommofhweaUh  v.  Tracey^  5  Mete.  536,  under  the  considera- 
tion of  the  Supreme  Court  of  that  State,  with  reference  to  the 
question  of  its  constitutionality,  especially  in  view  of  the  doctrine 
stated  by  Mr.  Justice  Story  in  Prigg  v.  The  ConwwnwedUh  of 
Pennsylvariiay  16  Pet.  539.  Chief  Justice  Shaw,  in  delivering 
the  opinion  of  the  court,  said :  "  It  is  a  provision  obviously  not 
repugnant  to  the  Constitution  and  laws  of  the  United  States,  nor 
tending  to  impair  the  rights  or  relax  the  duties  intended  to  be  se- 
cured by  them.  To  tliis  extent,  therefore,  the  court  are  of  opin- 
ion that  this  law  is  constitutional  and  valid,  one  that  the  legis- 
lature had  authority  to  pass."    The  Chief  Justice  also  said : 

'^  A  wise  Government,  bound  to  maintain  peace  and  good  order 
within  its  territories,  and  authorized  to  exercise  a  salutary  vigi- 
lance and  restraint  over  all  persons  within  its  jurisdiction,  may 
well  provide  for  arresting  such  persons  [fugitive  criminals],  and 
subjecting  them  to  a  judicial  examination,  and  requiring  them  to 
give  bail  for  their  appearance  and  good  behavior,  or  be  impris- 
oned, if  they  be  found  to  have  committed  capital  offenses  in  other 
States,  until  due  inquiry  can  be  made,  and  all  persons  injured  by 
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them  have  an  opportunity  to  institute  such  proceedings,  civil  or 
criminal,  as  justice  may  require." 

This  general  doctrine,  as  to  the  police  power  of  a  State  to  arrest 
and  hold  fugitive  criminals,  was  presented  with  direct  reference 
to  the  fact  that  a  person,  charged  with  larceny  in  Virginia,  had 
been  arrested  under  the  law  of  Massachusetts,  prior  to  any  requi- 
sition for  his  delivery  from  the  Governor  of  the  former  State. 
The  court  held  the  arrest  to  be  lawful,  and  the  law  under  which 
it  was  made  to  be  within  the  power  of  the  legislature. 

So  also  sections  second  and  third  of  the  same  Statutes,  repro- 
ducing, for  substance,  section  seventh  of  chapter  142  of  the  Re- 
vised Statutes,  were  considered  by  the  same  court  in  The  Oorrir 
monwedUh  v.  HaU,  75  Mass.  262.  Judge  Bigelow,  in  stating 
the  opinion  of  the  court,  said  :  "  The  provision  of  the  Kev.  Stat, 
ch.  142,  sec.  7.  authorizing  the  Governor  to  issue  his  warrant  for 
the  apprehension  of  the  fugitive,  was,  therefore,  in  accordance 
with  the  act  of  Congress,  and,  being  intended  to  aid  in  the  en- 
forcement of  that  law,  and  not  being  repugnant  to  any  provision 
in  the  State  Constitution,  is  not  open  to  the  objections  urged  by 
the  prosecution."  This  affirms  the  validity  of  the  State  legis- 
lation in  question. 

5.  Laws  of  New  York.  —  Title  IV,  chapter  I,  of  the  Criminal 
Code  of  the  State  of  New  York,  enacted  in  1881,  relates  to  fugi- 
tives from  justice,  and  is  for  the  most  part  a  reproduction,  in  a 
condensed  form,  of  the  provisions  of  the  Act  of  the  Legislature 
of  that  State,  passed  May  6,  1839.  (5  Edmunds'  Statutes  at 
Ijarge,  167.)  The  following  are  the  provisions  on  this  subject  as 
contained  in  this  Title : 

"  Sec.  827.  A  person  charged  in  any  State  or  Territory  of  the 
United  States  with  treason,  felony  or  other  crime,  who  shall  flee 
from  justice  and  be  found  in  this  State,  must,  on  demand  of  the 
executive  authority  of  the  State  or  Territory  from  which  he  fled, 
be  delivered  up  by  the  Governor  of  this  State,  to  be  removed  to 
the  State  or  Territory  having  jurisdiction  of  the  crime." 

"  Sec.  828.  A  magistrate  may  issue  a  warrant  for  the  apprehen- 
sion of  a  person  so  charged,  who  shall  flee  from  justice  and  be 
found  within  this  State." 
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"  Sec.  829.  The  proceedings  for  the  arrest  and  commitinent  of 
the  person  charged  are  in  all  respects  similar  to  those  provided  in 
this  (Jode,  for  the  arrest  and  commitment  of  a  person  charged 
with  a  public  offense  committed  in  this  State  ;  except  that  an  ex- 
emplified copy  of  an  indictment  found,  or  other  judicial  proceed- 
ing had  against  him,  in  the  State  or  Territory  in  which  he  is 
charged  to  have  committed  the  offense,  may  be  received  as  evi- 
dence before  the  magistrate." 

^^  Sec.  830.  If,  from  the  examination,  it  appear  that  the  person 
charged  has  committed  the  crime  alleged,  the  magistrate,  by  war- 
rant reciting  the  accusation,  must  commit  him  to  the  proper  cus- 
tody in  his  county,  for  a  time  specified  in  the  warrant,  which  the 
magistrate  deems  reasonable,  to  enable  the  arrest  of  the  fugitive 
under  the  warrant  of  the  executive  of  this  State,  on  the  requisi- 
tion of  the  executive  authority  of  the  State  or  Territory  in  which 
he  committed  the  offense,  unless  he  give  bail  as  provided  in  the 
next  section,  or  until  he  be  legally  discharged." 

"  Sec.  831.  A  Judge  of  the  Supreme  Court  may  admit  the  per- 
son arrested  to  bail,  by  an  undertaking,  with  sufficient  sureties 
and  in  such  sum  as  he  deems  proper,  for  his  appearance  before 
him  at  a  time  specified  in  the  undertaking,  and  lor  his  surrender 
to  be  arrested  upon  the  warrant  of  the  Governor  of  this  State." 

"  Sec.  832.  Immediately  upon  the  arrest  of  the  person  charged, 

-^  magistrate  must  give  notice  to  the  district  attorney  of  the 

ity,  of  the  name  ot  the  person  and  the  cause  of  his  arrest." 

"  Sec.  833.  The  district  attorney  must  immediately  thereafter 
give  notice  to  the  executive  authority  of  the  State  or  Territory, 
or  to  the  prosecuting  attorney  or  presiding  judge  of  the  criminal 
court  of  the  city  or  countv  therein,  having  jurisdiction  of  the  of- 
fense, to  the  end  that  a  demand  may  be  made  for  the  arrest  and 
surrender  of  the  person  charged." 

'^  Sec.  834.  The  person  arrested  must  be  discharged  from  cus- 
tody or  bail,  unless  before  the  expiration  of  the  time  designated 
in  the  warrant  or  undertaking,  he  be  arrested  under  the  warrant 
of  the  Governor  of  this  State." 

'^  Sec.  835.  The  magistrate  must  return  his  proceedings  to  the 
Court  of  Sessions  of  the  county,  which  must  thereupon  inquire 
into  the  cause  of  the  arrest  and  detention  of  the  person  charged ; 
and  if  he  be  in  custody,  or  the  time  for  his  arrest  have  not 
elapsed,  it  may  discharge  him  from  detention,  or  may  order  his 
undertaking  of  bail  to  be  canceled,  or  continue  his  detention  for 
a  longer  time,  or  readmit  him  to  bail,  to  appear  and  surrender 
himself  within  the  time  specified  in  the  undertaking." 
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The  first  of  the  above  Bections  is  the  only  one  of  the  whole 
number  that  relates  to  the  case  after  a  requisition  has  been  ad- 
dressed to  the  Governor  of  New  York  for  the  delivery  of  a  fugi- 
tive criminal ;  and  this  simply  requires  the  Governor  to  make 
the  delivery,  as  provided  for  by  the  act  of  Congress,  without  any 
direction  as  to  the  mode  of  procedure. 

All  the  other  sections  deal  with  the  subject  prior  to  such  re- 
quisition, and  provide  a  series  of  regulations  for  a  preliminary 
arrest  and  detention  of  the  accused  party  by  judicial  magistrates, 
with  a  view  to  his  delivery  by  the  warrant  of  the  Governor,  if 
one  shall  be  issued,  upon  the  demand  of  the  executive  authority 
of  another  State  or  Territory.  These  provisions  are  auxiliary  to 
the  attainment  of  the  end  provided  for  by  the  Constitution  and 
the  law  of  Congress. 

In  Tha  Matter  of  Heywardy  1  Sandf .  701,  coming  before  the 
New  York  Superior  Court  at  chambers,  in  1848,  Judge  Sandford, 
after  adverting  to  the  act  of  May  6, 1839,  remarked :  "  It  appears 
that  before  a  magistrate  issues  his  warrant  for  the  arrest  of  a  fur- 
tive from  justice  from  another  State,  there  must  be  a  complaint 
taken  on  oath  before  such  magistrate,  and  it  must  show  three 
things,  namely :  1.  That  a  crime  has  been  committed.  2.  That 
the  accused  person  has  been  charged  in  the  foreign  State  with  the 
commission  of  such  crime.  3.  That  he  has  fled  from  justice  and 
is  found  within  this  State." 

The  prisoner  in  this  case  had  been  arrested  on  a  warrant  issued 
by  a  police  magistrate ;  and,  the  complaint  failing  to  show  the 
three  things  specified.  Judge  Sandford  discharged  him  on  the 
ground  that  the  case  did  not  come  within  the  provisions  of  the 
law  of  1839. 

So,  also,  in  The  Matter  of  Leland,  7  Abb.  Pr.  (N.  S.)  64, 
coming  before  the  same  court  in  1869,  Judge  McCunn  said :  "  To 
enable  a  magistrate  to  arrest  and  examine  an  alleged  fugitive  from 
justice  from  another  State,  it  must  be  shown  by  a  complaint  in 
writing  on  oath  that  a  crime  has  been  committed,  that  the  accused 
has  been  charged  in  that  other  State  with  the  commission  of  such 
crime,  and  that  he  has  fled  therefrom,  and  is  found  here.  This 
afiidavit  is  defective  in  all  these  particulars."  In  this  case,  as  in 
the  other,  the  arrest  was  made  under  the  law  of  New  York,  and 
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not  nnder  that  of  Congress ;  and  in  both  cases  the  complaint  was 
not  deemed  sufficient,  according  to  the  provisions  of  that  law,  to 
warrant  the  proceedings,  and  hence  the  prisoners  were  discharged 
on  habeas  corpus. 

The  court,  in  both  of  these  cases,  treated  the  law  of  New  York 
as  not  being  inconsistent  with  the  act  of  Congress,  and  hence  as 
operative  and  valid  for  the  purpose  of  a  preliminary  arrest  and 
detention  bj  a  judicial  magistrate.  The  discharge  of  the  prison- 
ers was  founded  on  non-compliance  with  the  provisions  of  this 
law. 

6.  Laws  of  Pennsylvania. — The  legislature  of  Pennsylvania, 
on  the  24th  of  May,  1878,  passed  a  law  in  regard  to  the  extradi- 
tion of  fugitive  criminals,  which,  as  published  in  Purdon's  Annual 
Digest  of  the  laws  of  Pennsylvania,  for  the  years  1873-1878,  p. 
2108,  provides  as  follows : 

"Sec.  1.  It  shall  be  the  duty  of  the  Governor  of  this  Common- 
wealth, in  all  cases  where  by  virtue  of  a  requisition  made  upon  him 
by  the  Governor  of  another  State  or  Territory,  any  citizen,  inhabi- 
tant, or  temporary  resident  of  this  Commonwealth,  is  to  be  arrested 
as  a  fugitive  from  justice  (provided  that  the  said  requisition  be  ac- 
companied with  a  certified  copy  of  the  indictment  or  information, 
from  the  authorities  of  such  other  State  or  Territory,  charging 
such  person  with  any  crime  in  such  State  or  Territory),  to  issue 
and  transmit  a  warrant  for  such  purpose  to  the  Sheriff  of  the 
proper  county,  or  other  officer  authorized  by  law  to  execute 
warrants,  in  which  the  requisition  describes  the  party  or  parties 
to  be  residing  or  domicile,  and  the  Sheriff  or  deputy  Sheriff,  or 
other  officer,  as  aforesaid,  of  the  county,  sliall  alone  be  compe- 
tent to  make  service  of  the  same." 

"  Sec.  2.  Before  the  Sheriff  or  his  deputy,  or  other  officer,  as 
aforesaid,  shall  deliver  the  person  arrested  into  the  custodv  of  the 
officer  or  officers  named  in  the  requisition,  it  shall  be  the  duty 
of  the  Sheriff,  or  other  officer,  as  aforesaid,,  to  take  the  prisoner 
or  prisoners  before  a  Judge  of  a  court  of  record,  who  shall  in  open 
court  if  in  session,  otherwise,  at  chambers,  inform  the  prisoner  or 
prisoners  of  the  cause  of  his  or  their  arrest,  the  nature  of  the 
process,  and  instruct  him  or  them  that  if  he  or  they  claim  not  to 
be  the  particular  person  or  persons  mentioned  in  said  requisition, 
indictment  or  affidavit,  before  a  magistrate  of  said  other  State  or 
Territory,  charging  said  person  with  some  crime,  and  warrant  of 
arrest,  he  or  they  may  have  a  writ  of  habeas  corpusj  upon  filing 
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an  affidavit  to  t&at  effect :  Provided^  howev^j  the  investiiratioii 
and  bearing  under  said  writ  Bhall  be  limited  to  tbe  qaestion  of 
identification,  and  shall  not  enter  into  the  merits  or  the  facts  of 
the  charge,  or  indictment,  or  information,  accompanying  or 
referred  to  in  the  requisition.  And  if,  after  due  hearing,  the 
prisoner  or  prisoners  shall  be  found  to  be  the  parties  indicted,  or 
informed  against,  and  mentioned  in  the  requisition  or  warrant, 
then  the  coart  shall  order  and  direct  the  Sheriff,  or  other  officer 
as  aforesaid,  to  deliver  the  prisoner  or  prisoners  into  the  custody 
of  the  officer  designated  in  the  requisition  as  the  agen^  upon  the 
part  of  such  State  to  receive  him  or  them;  otherwise, to  be  discharged 
from  custody  by  the  court." 

"  Sec.  3.  It  shall  not  be  lawful  for  any  person  or  officer  to  take 
any  person  or  persons  out  of  this  Commonwealth,  upon  the  ground 
that  the  prisoner  or  prisoners  consent  to  go,  or  by  reason  of  his 
or  their  willingness  to  waive  the  proceedings  afore  described,  and 
any  person  or  persons  who  shall  arrest  or  procure  the  arrest 
of  any  citizen,  intiabitant  or  temporary  resident  of  this  Common- 
wealth, for  the  purpose  of  taking  or  sending  him  to  another  State, 
without  a  requisition  first  had  and  obtained,  accompanied  by  a 
certified  copy  of  the  indictment  or  information,  and  without  a 
warrant  issued  by  or  under  the  direction  of  the  Governor  of 
this  Commonwealth,  served  by  the  Sheriff  or  his  deputy,  and 
without  first  taking  him  before  a  Judge  of  a  court  of  record,  as 
aforesaid,  shall  be  gnilty  of  a  misdemeanor,  and  upon  conviction 
be  sentenced  to  one  year  imprisonment." 

"  Sec.  4.  Any  violation  oi  this  act,  on  the  part  of  the  Sheriff 
or  his  deputy,  or  other  officer,  as  aforesaid,  shall  be  deemed  a 
misdemeanor  in  office." 

*'  Sec.  5.  Nothing  in  this  act  shall  be  construed  to  prevent  the 
Sheriff,  or  Chief  of  I'olice  of  any  city,  or  other  person,  to  cause 
the  arrest  of  any  person  or  persons,  upon  information  of  the 
offense  or  crime  committed  in  another  State,  and  that  a  warrant 
has  there  been  issued  for  the  arrest  of  the  said  party  or  parties, 
or  has  there  been  indicted :  Provided^  the  officers  of  any  town, 
city,  or  county,  or  authorities  of  such  other  State  or  Territory, 
shall  procure  a  requisition,  and  have  the  same  presented  to  the 
Governor  of  this  Commonwealth,  within  fifteen  days  after  the 
arrest  shall  have  been  made ;  and  the  prisoner  or  prisoners,  npon 
being  arrested  or  detained,  shall  be  brought  before  a  court  or 
Judge,  in  the  manner  and  for  the  purpose  provided  in  the  second 
section  of  this  act :  Provided^  such  person  shall  not  be  com- 
mitted, or  held  to  bail,  for  a  longer  period  than  fifteen  da^-s, 
exclusive  of  the  day  of  arrest ;  at  the  expiration  of  which  time, 
if  the  Sheriff  has  not  received  the  requisition  or  warrant  from  the 
Governor  of  this  Commonwealth,  then  the  person  or  persons  so 
arrested  and  detained  shall  be  discharged  from  custody." 


LAWS  OF  PEimSYLVAinA.  323 

*•  Sec.  6,  Any  person  giving  false  information  under  tliis  act, 
witli  intent  to  injure  any  person,  or  deprive  him  of  his  liberty, 
shall  be  liable  to  the  penalties  of  the  third  section  of  this  act." 

The  first  and  second  sections  of  this  act  relate  to  a  case  in  which 
a  party,  by  virtue  of  a  requisition  upon  the  Governor  of  Penn- 
sylvania) "is  to  be  arrested  as  a  fugitive  from  justice."  The 
Governor  decidea  the  question  whether  the  party  shall  be  arrested 
or  not,  upon  such  requisition,  in  view  of  the  papers  presented  to 
him  and  referred  to  in  the  statute,  and  if  he  decides  to  order  an 
arrest,  then  the  law  prescribes  a  procedure  which  must  be  ob- 
served, in  the  first  instance  by  the  Governor  in  issuing  his  warrant, 
in  the  second  instance  by  the  Sheriff  or  other  oflicer  who  executes 
the  warrant,  and  in  the  third  instance  by  the  Judge  of  a  court  of 
record  before  whom  the  party  is  to  be  brought,  and  who,  if  the 
party  by  affidavit  denies  that  he  is  the  person  charged  with  crime, 
and  applies  for  a  writ  of  habeas  corpus^  is  directed  to  grant  the 
writ,  and  determine  this  question  of  identity,  with  no  power  to 
consider  and  determine  any  other  question,  and  who  is  further 
directed,  if  deciding  that  the  right  party  has  been  arrested,  to 
order  the  Sheriff  or  other  officer  to  make  the  delivery,  and  if 
deciding  otherwise,  then  to  order  the  discharge  of  the  person. 

This  legislation  does  not  interfere  with  the  proper  action  of 
the  law  of  Congress.  It  leaves  the  Governor  to  determine 
whether  the  party  shall  be  arrested,  upon  the  evidence  provided 
for  in  that  law,  and  then  prescribes  a  procedure  in  respect  to  the 
arrest  and  delivery,  in  the  absence  of  any  regulation  on  this  sub- 
ject by  Congress.  The  act  is  entitled  "An  Act  to  regulate  pro- 
ceedings under  requisition  upon  the  Governor  of  this  Common- 
wealth for  the  apprehension  of  fugitives  from  justice."  Congress 
having  made  no  regulations  as  to  the  procedure  in  the  apprehen- 
sion and  delivery  of  fugitive  criminals,  it  is  difficult  to  see  why  a 
State  legislature  may  not  adopt  reasonable  regulations  on  the  sub- 
ject, rather  than  leave  the  whole  matter  to  the  executive  judgment. 
\Ex parte  AnmumSj  34  Ohio,  518  ;  Coffmam,  v,  Keightly^  24  Ind. 
509 ;  and  Mohr^s  Case^  2  Alabama  Ixiw  Journal^  457.) 

The  fifth  section  of  the  act  provides  for  a  preliminary  arrest 
and  detention  of  an  accused  party,  before  any  requisition  or 
demand  has  been  made,  or  the  issue  of  a  warrant  by  the  Gover- 
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nor  of  Pennsjl vania,  and  hence  deals  with  the  case  before  the  act 
of  Congress  applies  to  it  at  all.  There  can  be  no  objection  to  this 
section  on  any  constitutional  ground.  The  third,  fourth  and 
sixth  sections  have  no  relation  whatever  to  any  thing  contained  in 
the  act  of  Congress. 

The  constitutionality  of  this  law  was,  in  Ex  pa/rte  Butter^  IS 
Albany  Law  Journal  369,  considered  and  affirmed,  with  a  single 
exception,  by  the  Court  of  Common  Pleas  of  Luzerne  county. 
Judge  Handley  said :  ^'  We  must,  therefore,  hold  that  the  act  of 
1878,  relative  to  fugitives  from  justice,  is  constitutional,  except 
only  that  portion  of  the  second  section  which  limits  the  rights  of 
the  accused  to  the  mere  question  of  identity  when  brought  before 
a  judge  of  a  court  of  record  on  habeas  corpusP  The  judge  held 
that  the  court  might  go  beyond  this  question,  and  examine  and 
determine  other  questions  i-elating  to  the  lawfulness  of  the 
custody. 

7.  The  Laws  of  Ohio.  —  The  Legislature  of  Ohio,  by  the  act 
of  February  2,  1884,  amended  section  95  of  the  Revised  Statures 
of  Ohio,  so  that  the  section  should  read  as  follows : 

The  Governor,  in  any  case  authorized  by  the  Constitution  of 
the  United  States,  may,  on  demand,  deliver  over  to  the  executive 
authority  of  any  other  State  or  Territory,  any  person  charged 
therein  with  treason,  felony,  or  other  crime  committed  therein, 
and  he  may,  on  application,  appoint  an  agent  to  demand  of  the 
executive  authority  of  any  otner  State  or  Territory  any  person 
charged  with  felony  who  has  fled  from  justice  in  this  State  ;  but 
such  demand  or  application  must  be  accompanied  by  sworn  evi- 
dence that  the  party  charged  is  a  fugitive  from  justice,  and  that 
the  demand  or  application  is  made  in  good  faith,  for  the  punish- 
ment of  crime,  and  not  for  the  purpose  of  collecting  a  debt  or 
pecuniarv  mulct,  or  of  removing  the  alleged  fugitive  to  a  foreign 
jurisdiction  vrith  a  view  there  to  serve  him  with  civil  process  ; 
and  also  by  a  duly  attested  copy  of  an  indictment  or  an  infor- 
mation, or  duly  attested  copy  of  a  complaint  made  before  a  court 
or  magistrate  authorized  to  take  the  same,  such  complaint  to  be 
accompanied  by  an  affidavit  or  affidavits  to  the  facts  constitutin  or 
the  offense  charged,  by  persons  having  actual  knowledge  thereof^ 
the  same  shall  also  be  accompanied  by  a  statement  in  writing 
from  the  prosecuting  attorney  of  the  proper  county  who  shall 
briefly  set  forth  all  the  facts  of  the  case,  the  reputation  of  the 
party  or  parties  asking  such  requisition,  and  whether,  in  his 
opinion,  such  requisition  is  sought  from  improper  motives,  or  in 
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good  faitli  to  enforce  the  criminal  laws  of  Ohio,  and  snch  further 
evidence  in  support  thereof  as  the  Governor  may  require.  Fugitive 
convicts  shall  also  be  surrendered  and  demanded  upon  sworn 
evidence,  duly  authenticated,  satisfactory  to  the  Governor.  For 
issuing  such  requisition,  fees  not  to  exceed  live  dollars  may  be 
charged." 

The  other  sections  of  the  Revised  Statutes  of  Ohio,  relating 
to  fugitives  from  justice,  provide  as  follows : 

"  Sec.  96.  When  such  demand  or  application  is  made,  the  at- 
torney-general, or  the  prosecuting  attorney  of  any  county,  shall, 
if  the  Governor  requires  it,  forthwith  investigate  the  grounds 
thereof,  and  report  to  the  Governor  all  the  material  facts  which 
may  come  to  his  knowledge,  with  an  abstract  of  the  evidence  in 
the  case  —  and,  especiallv  in  case  of  a  person  demanded,  whether 
he  is  held  in  custody  or  is  under  recognizance  to  answer  for  any 
ofEense  against  the  laws  of  this  State,  or  by  force  of  any  civil  pro- 
cess—  with  an  opinion  as  to  the  legality  and  necessity  of  comply- 
ing with  the  demand  or  application. 

Sec.  97.  If,  in  case  of  demand  for  the  surrender  of  a  person 
charged  with  an  offense  committed  in  another  State  or  Territory, 
the  Governor  decides  that  it  is  proper  to  comply  with  the  demand, 
he  shall  issue  a  warrant  to  the  sheriff  of  the  county  in  which  such 
person  so  charged  may  be  found,  commanding  him  forthwith  to 
arrest  and  bring  such  person  before  a  judge  of  the  supreme 
court  or  a  judge  of  the  court  of  common  pleas  of  this  State,  to  be 
examined  on  the  charge ;  and  upon  the  return  of  the  warrant  by 
the  sheriff,  with  the  person  so  charged  in  custody,  the  judge  be- 
fore whom  the  person  so  arrested  is  brought,  and  to  whom  the 
warrant  is  returned,  shall  proceed  to  hear  and  examine  such  charge, 
and,  upon  proof  made  in  such  examination  by  him  adjudged 
sufficient,  snail  commit  such  person  to  the  jail  of  the  county  in 
which  such  examination  is  so  had,  for  a  reasonable  time  to  be 
fixed  by  the  judge  in  the  order  of  commitment,  and  thereupon 
shall  cause  notice  to  be  given  to  the  executive  authority  making 
such  demand,  or  to  the  duly  authorized  agent  of  such  executive 
authority  appointed  to  receive  the  fugitive;  and,  on  payment  of 
all  costs  by  such  agent,  such  fugitive  shall  be  delivered  to  liim, 
to  be  thence  removed  to  the  proper  place  for  prosecution ;  and 
if  such  agent  does  not  appear  within  the  time  so  fixed,  and  pay 
the  costs  as  aforesaid,  the  sheriff  shall  discharge  the  person  so 
imprisoned. 

Sec-  7156.  When  an  affidavit  is  filed  before  a  judge  of  a  court  of 
common  pleas,  or  judge  of  probate  or  police  court,  or  a  justice  of 
the  peace,  setting  forth  that  a  person  charged  with  the  commission 
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of  an  offense  affainst  the  laws  of  any  other  State,  or  of  any  of  the 
Territories  of  the  United  States,  and  which,  if  the  act  had  been 
committed  in  this  State,  would,  by  the  laws  thereof,  have  been  a 
crime,  is,  at  the  time  of  filing  such  affidavit,  within  the  county 
where  the  same  is  filed,  such  judge  or  justice  of  the  peace  shall 
issue  his  warrant,  directed  to  the  sheriff  or  any  constable  of  the 
county,  commanding  him  forthwith  to  arrest  and  bring  before 
him  the  person  so  charged. 

Sec.  7167.  When  a  person  is  arrested  in  pursuance  of  the  pre- 
ceding section  and  brought  before  the  officer  who  issued  tlie 
warrant,  the  officer  shall  hear  and  examine  such  charge,  and  upon 
proof  by  him  adjudged  to  be  sufficient,  commit  such  person  to 
the  jail  of  the  county  in  which  such  examination  is  had,  or  cause 
him  to  be  delivered  to  a  suitable  person  to  be  removed  before  any 
such  judge  or  justice  of  the  proper  county  in  which  to  take  such 
examination,  who  shall  take  the  same,  and  proceed  as  if  the  war- 
rant had  been  issued  by  him. 

Sec.  7158.  When  a  person  is  committed  to  jail  by  a  judge  or 
justice  of  the  peace  under  the  preceding  section,  such  judge  or 
justice  of  the  peace  sliall  forthwith  give  notice,  by  letter  or  other- 
wise, to  the  sheriff  of  the  county  in  which  such  offense  was  com- 
mitted, or  to  the  person  injured  by  such  offense ;  and  no  person 
so  committed  shall  be  detained  longer  in  jail  than  is  necessary 
to  allow  a  reasonable  time  to  the  person  so  notified,  after  they 
receive  such  notice,  to  apply  for  and  obtain  the  proper  requisition 
for  the  person  so  committed." 

These  sections  are  supplemented  by  the  following  explanatory 
remarks  prepared  by  the  executive  department,  as  a  guide  to 
practice : 

1.  With  the  exception  of  what  is  mentioned  in  the  next  para- 
graph, the  papers  required  by  the  statutes  of  Ohio  to  be  attaciied 
to  a  requisition  are  the  same  as  are  required  by  the  statutes  and 
regulations  of  other  States  and  the  statutes  of  the  United  States. 
There  must  be  a  copy  of  the  indictment,  information,  or  complaint, 
upon  which  the  requisition  is  based,  duly  authenticated  —  that  is 
to  say,  a  copy  of  an  indictment  or  information,  certified  to  be 
such  by  the  clerk  of  the  court  in  which  the  original  is  filed,  or  a 
copy  of  a  complaint,  certified  to  be  such  by  the  magistrate  in 
whose  office  the  original  is  filed,  and  the  official  character  of  the 
magistrate  certified  by  the  clerk  of  court  or  other  proper  oflBcer. 

2.  The  exception  referred  to  in  the  preceding  paragmph  is  tliat, 
in  a  case  of  complaint^  the  copy  of  the  instrument  must  be  ac- 
companied by  "an  affidavit,  or  affidavits,  to  the  facts  constitutinrr 
the  offense  charged,  by  persons  having  actual  knowledge  thereof." 
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The  General  Assembly  intended  by  this  requirement  to  provide 
against  imposition  in  cases  which  have  not  been  investigated  by 
a  grand  jury,  and  to  Secure,  under  oath,  such  evidence  as  would 
justify  an  indictment,  and  as  shall  leave  no  reasonable  doubt  as 
to  the  guilt  of  the  accused  and  the  character  of  the  offense.  The 
affidavit  or  affidavits  should  set  forth  all  known  facts  and  circum- 
stances having  a  bearing  upon  the  case. 

3.  The  word  "  information,"  in  section  95,  refers  only  to  infor- 
mations filed  in  the  office  of  the  clerk  of  the  court,  upon  which 
crimes  are  prosecuted  in  lieu  of  indictments.  In  some  States, 
affidavits  which,  in  Ohio,  are  known  as  eomplaintSy  are  termed  iiv- 
fomiaiions.  These  are  treated  as  complaints^  and  copies  thereof 
must  be  accompanied  by  ^'  an  affidavit  or  affidavits  to  the  facts 
constituting  the  offense  charged,"  etc.,  as  stated  above. 

4.  In  all  cases  an  affidavit  substantially  as  follows  is  required : 
That  the  person  for  whom  the  requisition  is  made  is  a  fugitive 
from  justice,  and  that  the  requisition  for  his  extradition  is  made 
ingooa  faith,  with  the  sole  intent  to  prosecute  him  for  the  offense 
charged,  and  not  to  secure  his  presence  in  the  demanding  State 
with  the  view  there  to  serve  him  with  civil  process,  nor  for  any 
other  private  purpose.  This  seems  to  be  required  by  all  the 
States. 

5.  Judges  before  whom  alleged  fugitives  are  taken  for  examin- 
ation require  either  duplicates  or  copies  of  all  papers  attached  to 
a  requisition.  It  is  a  saving  of  both  time  and  expense  when 
agents  are  supplied  with  duplicates  before  leaving  home,  as  the 
necessity  of  making  copies  is  avoided. 

6.  Sections  7156, 7157,  and  7158  provide  for  the  arrest  of  fugi- 
tives in  the  absence  of  an  extradition  warrant,  and  their  commit- 
ment for  a  reasonable  time  to  apply  for  and  obtain  a  requisition. 
When  there  is  danger  of  the  escape  of  a  fugitive  before  he  can 
be  served  with  an  extradition  warrant,  it  is  suggested  that  the 
agent  request  the  Ohio  officer  with  whom  he  is  in  communication 
to  proceed  under  said  sections. 

As  to  the  character  and  validity  of  this  legislation,  the  follow- 
ing observations  are  submitted : 

(1.)  The  provisions,  contained  in  sections  7156,  7157,  and  7168, 
relate  to  a  preliminary  arrest  and  detention  of  fugitive  criminals 
by  the  warrant  of  judicial  magistrates,  and,  like  similar  provisions 
in  the  laws  of  Massachusetts,  New  York,  and  other  States,  operate 
upon  the  case  before  the  Constitution  or  the  law  of  Congress  has 
any  application  to  it  There  can  be  no  constitutional  objection 
to  these  provisions. 
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(*2.)  Section  95  confers  anthority  upon  the  Governor  of  Ohio 
in  the  case  stated,  and  sabject  to  the  conditions  specified.  This 
authority  is  to  be  exercised  "  in  any  case  authorized  by  the  Con- 
stitution of  the  United  States."  The  reference  here  is  to  the  ex- 
tradition provision  of  that  Constitution.  No  reference  is  made 
to  the  law  of  Congress  enacted  for  the  execution  of  that  provis- 
ion, and  considered  as  defining  the  ^'  case  "  had  in  view. 

The  authority  given  by  the  section  is  twofold  in  its  form  of 
action.  The  first  form  is  that  of  delivering,  on  demand,  to  the 
executive  authority  of  any  other  State  or  Territory,  any  person 
charged  therein  with  treason,  felony,  or  other  crime  committed 
therein  ;  and  the  second  is  that  of  appointing  an  agent  to  demand 
of  the  executive  authority  of  any  other  State  or  Territory  any 
person  charged  with  felony  who  has  fled  from  the  justice  of  Ohio. 
In  the  first  form  the  whole  ground,  as  to  crime,  covered  by  the 
Constitution,  is  specified ;  and,  in  the  second  form,  the  Governor's 
authority  as  given,  is  limited  to  felony.  This  limitation  to  felony 
is  not  required  by  the  Constitution  or  by  the  law  of  Congr^s ; 
and  yet  there  is  no  reason  to  doubt  that  the  legislature  of  Ohio 
had  the  right  to  confine  the  action  of  the  Governor  of  that  State 
to  cases  of  felony,  when  demanding  the  surrender  of  fugitive 
criminals  from  other  States  or  Territories.  Neither  the  Constitu- 
tion nor  the  law  of  Congress  imposes  the  demand  at  all  upon  the 
Governor  of  any  State  or  Territory.  Both  leave  the  question  to 
his  discretion,  and  this  discretion  the  legislature  may  regulate. 

The  power  given  to  the  Governor  of  Ohio  in  this  section,  and 
in  the  case  stated  therein,  is  qualified  by  the  following  conditions : 

(a.)  The  demand  for  the  delivery  of  a  fugitive  criminal  addressed 
to  the  Governor  by  the  Governor  of  some  other  State  or  Territory, 
or  the  application  to  the  Governor  to  appoint  an  agent  to  make  such 
demand  upon  the  executive  authority  of  some  other  State  or 
Territory,  must  "be  accompanied  by  sworn  evidence  that  the 
party  charged  is  a  fugitive  from  justice."  This  provision  is  in 
the  exact  words  used  in  the  law  of  Massachusetts,  and  seems  to 
have  been  borrowed  from  that  law. 

The  law  of  Congress,  while  specifying  the  manner  of  making 
and  authenticating  the  charge  of  crime,  contains  no  express  pro- 
vision as  to  this  specific  question,  and  in  regard  to  this  omission, 
the  Supreme  Court  of  Alabama,  in  Moki^a  Case^  2   Alabama 
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LoAja  Joumaly  457  said :  ^'  The  better  view  seems  to  lis  to  be 
that  one  of  the  purposes  of  pretermitting  express  Congressional 
legislation  on  this  point  was  to  refer  the  matter  to  executive 
determination,  subject  to  review  by  habeas  corjpvs  in  the  courts 
in  all  proper  cases." 

The  question  whether  the  accused  party  is  actuallj  a  f  agitive 
from  justice  is  jurisdictional,  and  the  fact  must  be  shown  by  legal 
evidence,  or  no  case  for  extradition  under  the  Constitution  and 
the  law  of  Congress  will  exist.  The  law  of  Ohio  declares  that 
this  must  be  shown  by  "  sworn  evidence,"  without  further  speci- 
fying the  evidence,  and  it  is  difficult,  in  the  absence  of  any  ex- 
press provision  by  Congress  on  the  subject,  to  see  any  objection 
to  such  a  law.  It  simply  makes  a  rule  for  the  Governor,  whether 
in  demanding  or  surrendering  fugitive  criminals,  where  Congress 
has  made  no  rule,  and  where  he  would  otherwise  be  under  the 
necessity  of  making  a  rule  for  himseif. 

(&.)  The  demand  or  application  must  be  accompanied  by  sworn 
evidence  that  the  one  or  the  other,  as  the  case  may  be,  ^'  is  made 
in  good  faith,  for  the  punishment  of  crime,  and  not  for  the  pur- 
pose of  collecting  a  debt  or  pecuniary  mulct,  or  of  removing  the 
alleged  fugitive  to  a  foreign  jurisdiction  with  a  view  there  to 
serve  him  with  a  civil  process."  There  is  no  difficulty  with  this 
provision  when  the  Governor  of  Ohio  is  asked  to  make  a  requisi- 
tion upon  the  Governor  of  another  State  or  Territory  for  the 
delivery  of  a  fugitive  criminal,  since  in  such  a  case,  neither  the 
Constitution  nor  the  law  of  Congress  imposes  any  duty  upon 
him,  or  furnishes  any  rule  by  which  he  shall  decide  the  point. 
He  may  make  a  rule  for  himself  in  the  absence  of  one  made  by 
the  legislature  of  the  State. 

How  then  does  the  case  stand  when,  under  the  Constitution 
and  the  law  of  Congress,  a  demand  is  addressed  to  the  Governor 
of  Ohio  by  the  Governor  of  some  other  State  or  Territory  I  Must 
that  demand  be  accompanied  by  sworn  evidence  in  regard  to  the 
"  good  faith  "  of  the  proceedings  ?  Must  the  Governor  making 
the  demand  thus  prove  that  he  is  not  seeking  to  perpetrate  a  fraud  ? 
Would  the  absence  of  such  evidence,  in  a  given  case,  invalidate 
the  whole  proceedings,  and  entitle  the  party,  if  arrested,  to  a  dis- 
charge on  habeas  corpvs  f 
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Wo  are  not  aware  of  any  reported  case  in  which  this  specific 
point  was  considered  and  determined  by  a  court.  The  Supremo 
Court  of  Ohio,  in  Comjpton  v.  Wildery  29  Albany  Law  Journal^ 
232,  incidentally  alluded  to  that  part  of  section  95  of  the  Bevised 
Statutes  of  that  State,  now  under  consideration,  as  "  a  law  control- 
ling the  action  of  the  Gpovemor,"  but  did  not  pass  upon  the  qu^- 
tion,  since  this  point  was  not  before  the  court. 

It  is  clear,  however,  tliat  no  such  evidence  as  to  "  good  faith," 
etc.,  is  required  by  the  Constitntiori  or  the  law  of  Congress,  in 
order  to  make  the  case  in  which  the  law  imposes  the  obligation 
of  delivery  upon  the  executive  authority  of  the  State  or  Territory 
to  which  the  accused  party  has  fled.  The  law  assames  tliat  the 
demanding  Governor  will  act  in  "  good  faith,"  but  does  not  re- 
quire "  sworn  evidence  "  to  prove  this  fact. 

It  is  equally  clear  that  when  the  proceedings  in  an  extradition 
case  are,  under  the  Constitution  and  the  law  of  Congress,  snfiicient 
to  establish  the  obligation  of  delivery,  they  cannot  be  made  in- 
sufficient by  the  local  law  of  a  State.  If  they  are  sufficient  in 
one  State,  they  must  be  equally  so  in  every  State.  They  rest 
upon  the  supreme  law  of  the  land,  and  no  State  can  constitution- 
ally so  legislate  as  to  defeat  their  operation,  or  interfere  with  that 
operation.  It  is  exceedingly  difficult,  if  not  impossible,  to  har- 
monize this  provision  about  "  good  faith  "  with  the  law  of  Con- 
gress. It  is  certainly  in  excess  of  that  law,  and  annexes  a  new 
condition  to  the  obligation  of  delivery. 

({?.)  The  demand  or  complaint  must  be  accompanied  '^by  a 
duly  attested  copy  of  an  indictment  or  an  information, 
or  duly  attested  copy  of  a  complaint  made  before  a  court  or 
magistrate  authorized  to  take  the  same."  This,  in  its  essential 
substance,  is  similar  to  the  provision  found  in  the  law  of  Congress. 
The  language  is  different  in  the  two  eases,  but  the  meaning  is  the 
same  in  both.  The  *'  complaint "  mentioned  in  the  one  is  the  "  affi- 
davit "  mentioned  in  the  other,  by  which  the  complaint  is  made. 
An  "  information  "  is  not  spoken  of  in  the  law  of  Congress,  yet  in 
certain  cases  it  is  the  legal  equivalent  of  an  indictment,  and  serves 
the  same  purpose.  The  law  of  Ohio  requires  a  duly  authenticated 
copy  of  the  indictment  or  information,  or  of  the  complaint,  that 
makes  the  charge  of  crime,  and  the  law  of  Congress  requires  the 
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same,  with  the  provision  that  the  authentication  shall  be  by  the 
certificate  of  the  demanding  Governor.  There  is  here  no  conflict 
between  the  two  laws  as  to  the  mode  of  charging  the  crime. 

(rf.)  If  the  charge  of  crime  is  made  by  a  complaint,  then  this 
complaint  must  be  "  accompanied  by  an  affidavit  or  affidavits  to 
the  facts  constituting  the  oflFense  charged,  by  persons  having  actaal 
knowledge  thereof."  This  provision,  like  the  similar  one  in  the  law 
of  Massachnsetts,  is  in  addition  to  the  ^^  affidavit  made  before  a  mag- 
istrate "  required  by  the  law  of  Congress.  The  law  of  Congress 
makes  the  certified  copy  of  the  affidavit,8etting  forth  the  facts  which 
constitute  the  ofiense,  and  in  this  way  charging  the  crime,  sufficient 
to  establish  the  obligation  of  delivery.  The  law  of  Ohio,  how- 
ever, adds  to  this  affidavit  or  complaint  another  affidavit  or  affi- 
davits setting  forth  the  same  facts,  and  makes  this  neces- 
sary, not  only  when  the  Governor  of  that  State  demands  the 
delivery  of  a  fugitive  criminal,  but  also  when  he  is  requested  by 
the  Governor  of  another  State  or  Territory  to  deliver  up  such  a 
criminal. 

There  is,  of  course,  no  constitutional  objection  to  this  provision 
when  the  Governor  of  Ohio  demands  the  delivery  of  a  fugitive 
criminal  from  another  State,  since  then  the  rights  of  that  State 
are  not  involved  in  the  requirement.  But  when  the  demand  is 
addressed  by  the  Governor  of  another  State  to  the  Governor  of 
Ohio,  then,  according  to  this  provision,  the  "  affidavit  made  before 
a  magistrate  "  provided  for  by  the  law  of  Congress,  will  not  be 
sufficient,  unless  it  be  supplemented  by  the  "  affidavit  or  affidavits  ^' 
provided  for  by  the  law  of  Ohio.  This  is  an  attempt  by  the  local 
law  of  a  State  to  add,  in  respect  to  the  action  of  that  State,  to 
the  conditions  of  the  obligation  of  delivery  established  by  the 
supreme  law  of  the  land,  which  law  is  alike  applicable  and  author- 
itative in  all  the  States.  It  is  an  attempt  to  change  this  law  as 
the  rule  by  which  the  Governor  of  Ohio  is  to  be  controlled  in 
delivering  up  fugitive  criminals,  and  hence  as  the  rule  by  which 
the  Governors  of  other  States  are  to  be  controlled  in  asking  for  a 
delivery  from  the  Governor  of  Ohio.  It  will  not  be  sufficient 
for  them  to  comply  with  the  law  of  Congress,  unless  they  also 
comply  with  this  particular  in  the  law  of  Ohio.  This  we  regard 
as  a  grave  objection  to  the  provision. 

{€,)  '^  The  same  shall  also  be  accompanied  by  a  statement  in 


S32  BTATE  LEGISLATION. 

writing  from  the  prosecuting  attorney  of  the  proper  county,  who 
shall  briefly  set  forth  all  the  facts  of  the  case,  the  reputation  of 
the  party  or  parties  asking  such  requisition,  and  whether,  in  hiB 
opinion,  such  requisition  is  sought  from  improper  motives,  or  in 
good  faith  to  enforce  the  criminal  laws  of  Ohio,  and  such  further 
evidence  in  support  thereof  as  the  Governor  may  require." 

The  connection,  in  which  the  words  "  the  same  "  occur,  shows 
that  they  refer  to  a  case  in  which  the  charge  of  crime  is  made  by 
a  "  complaint ; "  and  the  contents  of  this  provision  also  show  that 
the  provision  itseK  refers  to  a  case  in  which  the  Governor  of 
Ohio  is  asked  to  issue  his  requisition  for  the  delivery  of  a  person 
who,  being  charged  with  felony,  has  fled  from  the  justice  of  that 
State,  and  whose  extradition  is  professedly  sought  to  enforce  against 
him  "  the  criminal  laws  of  Ohio.''  Assuming  this  to  be  the  cor- 
rect construction  of  the  language,  then  there  can  be  no  doubt  as 
to  the  power  of  the  legislature  thus  to  provide,  since  the  provis- 
ion touches  no  point  established  by  the  Constitution  or  the  law 
of  Congress.  It  simply  regulates  the  action  of  the  Governor  of 
Ohio  in  making  a  demand  for  the  delivery  of  a  fugitive  criminal, 
and  not  in  complying  with  one. 

The  provision  in  the  law  of  Massachusetts  relating  to  "  such 
further  evidence  in  support  thereof  as  the  Governor  may  require," 
also  applies  only  to  a  case  in  which  a  "  complaint "  is  made ;  but, 
unlike  the  provision  in  the  law  of  Ohio,  it  applies  to  such  a  case, 
whether  the  Governor  of  Massachusetts  demands  the  delivery  of 
a  fugitive  criminal,  or  is  requested  to  deliver  up  such  a  criminal. 
The  legislation,  when  applied  in  the  latter  of  these  cases, 
is  simply  astonishing.  It  authorizes  the  Governor  of  Massachu- 
setts, in  the  case  of  a  complaint  in  which  he  is  asked  to  deliver 
up  a  fugitive  criminal,  not  only  to  act  upon  the  evidence  pre- 
scribed by  the  law  of  Congress  and  by  the  law  of  that  State,  but 
also  to  require  "  such  further  evidence  in  support "  of  the  com- 
plaint as  he  may  think  necessary  or  expedient. 

This  makes  a  rule  for  him  as  to  "  evidence,"  and  then  aUows 
him  to  make  any  rule  that  he  pleases  to  make  for  himself  beyond 
that  rule  as  to  "  further  evidence,"  when  considering  the  question 
whether  he  will  or  wiU  not  deliver  up  a  fugitive  criminal.  It  is 
not  possible  to  harmonize  the  provision  with  the  law  of  Congress. 
That  law,  as  to  the  charge  of  crime,  prescribes  the  evidence  which 
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the  Governor  of  every  State  and  Territory,  when  aaked  to  deliver 
np  a  fugitive  criminal,  is  bound  to  regard  as  sufficient,  and  no 
Governor  and  no  State  can  have  any  authority  for  demanding 
more  evidence  than  is  there  prescribed. 

(y.)  "  Fugitive  convicts  shall  also  be  so  surrendered  and  de- 
manded upon  sworn  evidence,  duly  authenticated,  satisfactory 
to  the  Governor."  The  law  of  Congress  does  not  in  express 
terms  apply  to  a  convict,  and  it  does  not  in  such  terms  exchide 
its  application  to  a  convict.  One  convicted  of  crime,  and  escap- 
ing from  custody,  does  not  cease  to  be  "  charged  "  with  crime,  by 
the  fact  of  his  conviction,  and  the  evidence  upon  which  he  might 
be  arrested  and  delivered  up  before  conviction,  ought  to  be  suffi- 
cient after  conviction.  The  law  of  Ohio  leaves  the  question  with 
the  discretion  of  the  Governor  acting  "  upon  sworn  evidence,  duly 
authenticated." 

(g.)  "  For  issuing  such  requisition  fees  not  to  exceed  five  dol- 
lars may  be  charged."  This  is  a  matter  of  domestic  regulation 
within  the  exclusive  province  of  the  legislation  of  that  State. 

(3.)  Section  96  of  the  Eevised  Statutes  of  Ohio  is  borrowed, 
almost  in  exact  words,  from  section  2  of  chapter  177  of  the  Gen- 
eral Statutes  of  Massachusetts,  and  simply  makes  it  the  duty  of 
the  Attorney-General  of  the  State,  or  the  prosecuting  officer  of 
any  county  at  the  Governor's  request,  to  aid  him  in  the  examina- 
tion of  a  case,  whether  it  be  a  demand  addressed  to  him  or  an 
application  to  him  for  a  requisition  to  be  addressed  to  the  Gover- 
nor of  some  other  State  or  Territory.  Such  a  law  raises  no  question 
as  to  its  constitutional  validity. 

(4. )  Section  97  of  these  statutes  relates  entirely  to  the  proced- 
ure to  be  adopted  in  delivering  up  a  fugitive  criminal  when  the 
Governor  of  Ohio  has  decided  "  that  it  is  proper  to  comply  with 
the  demand "  for  such  deliverv.  The  Governor  is  directed  to 
issue  his  warrant  to  the  Sheriff  of  the  proper  county,  and  the 
Sheriff  having  arrested  the  party,  is  directed  to  bring  hun  before 
the  Judge  designated  in  the  section.  The  Judge  is  then  to  hear 
and  examine  the  charge  against  this  party,  and  if  deciding  the 
proof  to  be  sufficient,  he  is  to  commit  the  party  to  prison  for  a 
reasonable  time,  to  be  fixed  in  the  order  of  commitment,  and  ,to 
give  the  notice  specified.  The  party  is  then  to  be  delivered  up 
to  the  agent  of  the  demanding  State  or  Territory,  if  he  appears 
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witliin  the  time  so  specified  and  pays  all  costs,  and  if  he  doeE 
not  appear  within  this  time  and  pay  the  costs,  the  Sheriff  is  to 
discharge  the  party. 

This  difiEers  very  materially  from  the  provision  made  in  the 
second  section  of  the  act  of  May  2:^,  1878,  enacted  by  the  legisla- 
tnre  of  Pennsylvania,  which  directs  the  Sheriff  to  bring  the  party 
arrested  before  a  Judge  of  a  court  of  record,  and  gives  him  the 
right  to  sue  out  a  writ  of  hoiheas  corpiM  on  the  question  of  iden- 
tity, and  limits  the  jurisdiction  of  the  Judge  to  the  determination 
of  that  question.  The  Ohio  law  authorizes  the  Judge,  before 
whom  the  party  is  brought,  to  hear  and  examine  the  whole  case, 
after  the  Governor  has  decided  it  to  be  a  proper  one  for  a  com- 
pliance with  the  demand,  and  provides  for  the  actual  delivery  of 
the  party  only  in  the  event  that  the  Judge  shall  deem  the  proof 
sufficient.  The  proceeding  before  the  Judge  is  not  that  of  habeas 
corpus^  but  direct  in  its  character,  and  the  question  whether  the 
party  sliall  be  delivered  up  or  not  depends,  under  this  law,  upon 
the  decision  of  the  Judge  who  hears  the  case  after  the  Governor 
has  decided  it  to  be  a  proper  one  for  delivery.  The  Judge,  in 
effect,  reviews  the  Governor's  decision. 

The  grave  difficulty  with  this  proceeding  before  the  Judge,  as 
provided  for  in  the  statute,  is  that  it  is  not  consistent  with  the 
law  of  Congress.  Chief  Justice  Booth,  in  The  State  v.  Sc/dernm^ 
4t  Barring.  577,  said :  "  The  right  and  the  power  under  the  Con- 
stitution of  the  United  States,  and  the  first  section  of  the  act  of 
Congress  of  1793,  to  demand,  arrest,  commit  and  surrender  fugi- 
tives from  justice,  are  exclusively  vested  in,  and  confided  to,  the 
executive  authority  of  tlie  State  from  which  the  fugitive  has 
escaped,  and  that  of  the  State  where  he  has  taken  refuge." 

This  is  plain  on  the  very  face  of  the  law,  and  if  so,  then  the 
decision  of  the  Governor  to  deliver  up  a  fugitive  criminal,  and 
his  warrant  issued  in  pursuance  thereof,  are  final  as  to  the  merits 
of  the  case,  unless,  in  a  proceeding  on  habeas  corpus^  they  shall 
be  nullified  and  made  of  no  effect  on  the  ground  of  some  illegal- 
ity. The  law  of  Ohio,  however,  places  the  decision  of  a  Judge 
on  the  merits  of  a  case,  between  the  decision  of  the  Governor 
and  the  delivery  of  the  fugitive,  and  provides  for  the  delivery  only 
in  the  event  that  the  Judge  shall,  after  hearing  and  examin- 
ing the  charge,  hold  the  evidence  to  be  sufficient.     This  part  of 
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the  section  is  clearly  not  consistent  with  either  the  letter  or  the 
intent  of  the  law  of  Congress.  It  gives  a  jurisdiction  to  a  Judge 
where  that  law  has  given  an  exclusive  jurisdiction  to  the  Governor. 

The  law  of  Congress  fixes  the  period  of  six  months  as  the  time 
in  which  the  prisoner  after  his  arrest  may  be  detained  for  deliv- 
ery, and  provides  that  if  the  agent  of  the  demanding  State  or 
Territory  does  not  appear  within  this  time  to  receive  him  into 
custody,  the  prisoner  may  be  discharged.  The  law  of  Ohio,  how- 
ever, authorizes  the  Judge  before  whom  the  prisoner  is  brought 
to  fix  the  time  in  his  discretion,  simply  saying  that  the  detention 
shall  be  "  for  a  reasonable  time,"  which  is  plainly  not  consistent 
with  the  law  of  Congress. 

The  result,  reached  by  this  examination  of  the  extradition  laws 
of  Ohio,  is  that  these  laws  contain  some  provisions  that  are  legiti- 
mate and  unobjectionable,  and  also  other  provisions  that  are  open 
to  serious  objections  on  constitutional  grounds.  It  is  assumed,  in 
coming  to  this  conclusion,  that  the  law  of  Congress  is  constitu- 
tional, since  the  Supreme  Court  of  the  United  States  has  so  de- 
clared, and  hence  that  no  State  law  inconsistent  with  it,  or  cal- 
culated to  impair  its  operation,  can  be  constitutional.  In  such  a 
case  the  Governor  of  a  State  is  bound  by  the  former  rather  than 
by  the  latter  law. 

(5.)  There  is  a  question  which,  before  dismissing  this  comment 
on  the  extradition  laws  of  Ohio,  deserves  to  be  considered.  That 
question  is  this :  If  the  preliminary  proceedings  in  the  State  of 
Ohio,  required  by  these  laws,  but  not  required  by  the  extradition 
provision  of  the  Constitution  or  by  the  law  of  Congress,  and,  con- 
sequently, in  excess  of  the  requirements  of  the  latter,  have  not  all 
been  taken  in  a  case  in  which  the  Governor  of  that  State  has  been 
asked  to  demand  and  has  demanded  and  obtained,  from  the  Gov- 
ernor of  another  State,  the  arrest  and  delivery  of  a  fugitive  crim- 
inal, would  this  omission  in  the  proceedings  to  comply  with  all 
the  extradition  regulations  in  the  law  of  Ohio  render  the  whole 
procedure  unlawful,  and  entitle  the  criminal,  after  being  brought 
into  the  State  of  Ohio,  to  a  discharge  from  custody  on  habeas  cor- 
picsf 

There  is  no  reported  case,  so  far  as  we  are  aware,  that  answers 
this  precise  question.  Looking  at  the  matter,  however,  in  the 
light  of  the  Constitution  and  laws  of  the  United  States  and  the 
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laws  of  Ohio,  the  proper  answer  would  seem  to  be  that,  if  the 
preliminary  proceedings  taken  in  Ohio  fulfilled  the  requirements 
of  the  Constitution  and  laws  of  the  United  States,  including  there- 
in a  legal  showing  that  the  party  demanded  and  delivered  up  was 
actually  a  fugitive  from  the  justice  of  Ohio,  the  custody  thus  ac- 
quired would  be  lawful,  and  any  court  in  Ohio,  having  juris- 
diction of  the  crime  charged,  would  have  the  legal  right  to  hold 
and  try  the  party  for  the  same. 

If  it  be  true,  as  it  would  be  according  to  the  supposition  stated, 
that  the  procedure  by  which  the  party  was  brought  into  Ohio 
was,  in  some  respects,  in  violation,  by  omission,  of  the  laws  of 
that  State,  it  would  be  just  as  true,  according  to  the  answer  above 
given,  that  this  procedure  was  in  conformity  with  the  Constitution 
and  laws  of  the  United  States ;  and  this  would  be  sufficient  to 
sustain  the  lawfulness  of  the  extradition  and  resulting  custody, 
whether  all  the  conditions  of  getting  the  party  into  Ohio,  pre- 
scribed by  the  laws  of  that  State,  had  been  complied  with  or  not. 
The  party  would  be  brought  back  to  Ohio  under  the  provisions 
and  with  the  sanction  of  "  the  suprejne  law  of  the  land  ; "  and  this 
fact  would  not  be  set  aside,  or  rendered  ineffectual,  by  the  non- 
observance  of  local  regulations  in  that  State  which  are  no  part  of 
this  "  supreme  law." 

Moreover,  the  regulations,  in  the  laws  of  Ohio,  with  respect  to 
the  matter  of  "good  faith,"  the  supplementary  "affidavit  or 
affidavits "  in  a  case  of  complaint,  and  the  "  reputation  "  and 
"  motives "  of  the  party  or  parties  seeking  extradition  by  com- 
plaint, which  are  to  be  observed  by  the  Governor  of  Ohio  when 
demanding  fugitive  criminals  from  the  Governors  of  other  States, 
and  which  are  not  found  in  the  Constitution  and  laws  of  the 
United  States,  are  not  to  be  taken  su^jurisdiotiofial  regulations  in 
the  sense  that,  if  they  are  not  complied  with  in  the  actual  process 
of  extradition,  tliis  one  fact  will  render  the  whole  proceeding  null 
and  void,  and  onst  the  jurisdiction  of  the  courts  of  Ohio  to  hold 
and  try  the  extradited  party  for  the  crime  charged  against  him, 
even  though  his  extradition  was  in  conformity  with  the  Constitu- 
tion and  laws  of  the  United  States.  These  regulations,  being 
made  by  the  legislature  of  Ohio,  and  not  being  unconstitutional 
when  the  extradition  of  fugitive  criminals  is  to  that  State,  are  to 
be  observed  by  Ohio  Governors  when  demanding  such  criminals 
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from  the  Governors  of  other  States ;  but  their  non-observance 
will  not  invalidate  an  extradition  that  is  valid  according  to  ^^  the 
supreme  law  of  the  land.'' 

The  case  is  different  in  respect  to  the  regulation  which  relates 
to  the  question  whether  the  party  is  a  fugitive  from  justice  or  not, 
since  the  Constitution  and  the  law  of  Congress  make  this  a 
jurisdictional  question,  while  neither  specifies  the  manner  in  which 
the  fact  shall  be  shown.  If  the  fact  is  not  shown  bj  legal  evidence, 
then  a  State  Governor  has  no  jurisdiction  either  to  demand  or 
deliver  up  an  accused  party ;  and  if  a  party,  in  the  absence  of 
such  showing,  has  been  arrested  and  is  in  custody,  he  is  entitled 
to  a  discharge  on  Kaheas  corpvSy  whether  he  is  in  the  State  from 
which  he  was  demanded,  or  has  been  removed  to  the  State  de- 
manding him.  A  State  law,  requiring  the  legal  showing  of  this 
fact,  simply  requires  the  showing  of  a  jurisdictional  fact  No 
process  of  extradition,  under  the  Constitution  and  laws  of  the 
United  States,  can  be  valid  without  such  a  showing. 

In  a  word,  while  the  legislature  of  Ohio,  or  of  any  other  State, 
may,  in  its  discretion,  regulate  the  action  of  the  Governor  thereof 
in  demanding  the  delivery  of  fugitive  criminals,  and  while  the 
Governor,  in  making  such  demands,  should  follow  regulations 
thus  made,  rather  than  take  his  own  judgment  as  the  exclusive 
guide,  their  non-observance  in  a  given  case  will  not  make  the 
extradition  unlawful,  and  entitle  the  party  to  a  discharge  on  fuxb- 
eas  carpusj  provided  that  the  extradition  is  lawful  according  to 
the  Constitution  and  laws  of  the  United  States.  The  latter  law- 
fulness is  the  supreme  lawfulness,  and  settles  the  rightfulness  of 
the  custody. 

8.  The  Laws  of  Delaware. —  The  Act  of  the  legislature  of 
Delaware,  March  9,  1883,  chapter  223,  is,  with  slight  variations, 
a  reproduction  of  the  extradition  laws  of  Ohio ;  and  the  preceding 
observations  in  regard  to  the  latter  apply  with  equal  force  to  the 
former. 

9.  The  Laws  of  California.—  The  Codes  and  Statutes  of  Cal* 
ifornia,  1876,  vol.  2,  pp.  1386, 1386,  con^ftin  a  series  of  provisions 
relating  to  fugitive  criminals,  one  of  which  imposes  the  duty  of 
their  delivery  upon  the  Governor  of  the  State,  in  the  circumstances 
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specified  by  the  Constitation  and  laws  of  the  United  States. 
Other  provisions  relate  to  the  arrest  and  detention  of  such  crimi- 
nals by  civil  magistrates,  before  they  hav6  been  demanded,  in 
order  that  they  may  be  delivered  up,  if  demanded,  in  accordance 
with  the  Constitution  and  the  law  of  Congress. 

The  Supreme  Court  of  California,  in  E^ parte  (JvhretK^  49  Ca.. 
436,  held  that  the  law,  "  authorizing  the  arrest  of  a  fugitive  from 
justice  who  has  fled  from  another  State,  before  a  demand  for  bis 
surrender  by  the  executive  authority  of  the  State  from  which  he 
fled,  and  his  detention  for  a  reasonable  time  to  afford  an  oppor- 
tunity for  such  executive  demand,  is  not  in  conflict  with  the 
second  section  of  article  four  of  the  Constitution  of  the  United 
States."  The  Chief  Justice,  in  stating  the  opinion  of  the  court, 
said: 

"  That  while  the  provision  of  the  Constitution  referred  to,  re- 
quired that  the  fugitive  should  be  surrendered  upon  the  demand 
of  the  executive  of  the  State  in  which  the  crime  is  charged  to 
have  been  committed,  it  did  not  otherwise,  or  in  the  absence  of 
the  executive  demand,  undertake  to  define  the  duties  or  limit  the 
authority  of  the  State  within  which  the  fugitive  from  justice 
might  be  found.  The  Constitution  of  the  United  States  does  not 
assume  to  deal  with  the  question,  before  the  proper  executive 
demand  shall  have  been  made,  while,  upon  the  otner  hand,  the 
statute  provides  for  the  detencion  of  the  fugitive  for  a  reasonable 
length  of  time  in  advance  of,  and  to  afford  an  opportunity  for, 
the  executive  demand  upon  whicR  the  surrender  is  to  be  made, 
*  *  *  *  The  paramount  constitutional  duty  of  the  State  to 
make  the  surrender  upon  proper  executive  demand  was  in  nowise 
in  conflict  with  its  reserved  power  to  deal  with  the  fugitive  m 
the  absence  of  such  demand." 

The  same  doctrine  was  adopted  by  the  court  in  Ex  parte  Ro- 
smblatj  51  Cal.  285. 

10,  The  Laws  of  Indiana.  —  The  laws  of  Indiana  provide, 
among  other  things,  that  the  fugitive  when  demanded,  and  ar- 
rested under  the  warrant  of  the  Governor  of  that  State,  shall,  be- 
fore being  delivered  up,  be  brought  before  a  judicial  magistrate, 
and  that  such  magistrate  shall  inquire  into  and  determine  the 
question  of  identity,  ordering  the  surrender  of  the  prisoner  if  he 
be  found  to  be  the  person  demanded,  and  ordering  his  discharge 
if  he  be  not  so  found. 
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The  Supreme  Court  of  Indiana  held,  in  Robinson  v.  FlanderSy 
29  Ind.  10,  that,  inasmuch  as  Congress  had  not  prescribed  the 
precise  steps  to  be  taken  in  securing  the  arrest  and  delivery  of  the 
party  demanded,  it  was  competent  for  the  legislature  of  the  State 
to  adopt  such  reasonable  laws  on  the  subject  as  would  be  calcu- 
lated to  give  effect  to  the  obligation  imposed  by  the  Constitution, 
and  that,  to  this  end,  a  State  law  requiring  the  officer  making  the 
arrest  to  take  the  party  before  a  judge  for  the  purpose  of  identi- 
fication, and  also  the  judge  to  determine  this  question,  is  to  be 
deemed  valid. 

The  same  provision  is  made  by  law  in  the  General  Statutes  of 
Kentucky. 

These  examples  of  State  laws,  as  well  as  the  judicial  authorities 
above  cited,  are  sufficient  to  settle  the  question  that  such  legisla- 
tion, with  reference  to  fugitive  criminals,  not  inconsistent  with 
the  Constitution  and  the  law  of  Congress  to  carry  its  extradition 
provision  into  effect,  is  both  permissible  and  proper.  The  States 
of  the  Union  have  assumed  the  truth  of  this  general  proposition, 
and  acted  accordingly.  State  legislatures  and  State  courts  have 
not  understood  the  language  used  by  the  Supreme  Court  of  the 
United  States,  in  Prigg  v.  The  Commonwealth  of  Pennsylvania^ 
16  Pet.  539,  as  excluding  all  State  legislation  on  the  subject. 

The  reader,  by  consulting  the  Appendix  to  this  treatise,  will 
there  find  the  whole  body  of  State  extradition  laws.  Some  of 
these  laws,  as  has  been  shown  in  examining  the  laws  of  Ohio, 
aie  not  consistent  with  the  Constitution  and  laws  of  the  United 
States,  and  when  this  is  the  fact,  they  are  of  no  force.  There 
aie,  however,  other  State  laws  to  which  this  objection  does  not 
apply ;  and  in  all  such  cases  the  laws  are  of  binding  authority,  and 
are  to  be  executed  in  proceedings  for  extradition. 

The  Supreme  Court  of  the  United  States  has  in  no  instance 
rendered  a  positive  decision,  m  which  it  held  that  no  State  legis- 
lation on  the  subject  of  inter -State  extradition  is  allowable.  The 
fact  that  Congress  has  legislated  on  the  subject,  and  that  this  legis- 
lation is  constitutional,  makes  it  necessary  for  the  States  to  legis- 
late consistently  with  the  law  of  Congress ;  but  this  does  not 
exclude  them  entirely  fiom  this  field  of  legislative  action 

11.  Power  of  State  Magistrates.  —  How  then  would  the 
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case  Btand  if  no  such  State  laws  were  enacted,  as  once  was  the 
feet  in  all  of  the  States  ?  Would  the  civil  magistracy,  having  the 
general  power  of  issuing  warrants  of  arrest  for  alleged  offenses, 
and,  on  proper  evidence,  committing  the  accused  party  to  prison, 
or  requiring  him  to  give  bail,  be  authorized  in  the  absence  of  spe- 
cial legislation  giving  the  authority,  to  exercise  this  power  for  the 
arrest  of  fugitive  criminals  from  other  States  or  Territories,  before 
any  demand  for  their  delivery,  and  to  detain  them  for  a  reason- 
able time,  in  order  that  a  requisition  in  due  form  might  be  made 
upon  the  executive  of  the  State  or  Territory  to  which  they  have 
fled? 

The  State  courts  of  this  country  have  had  occasion  to  consider 
this  question ;  and  the  following  cases  show  how  it  has  been 
answered : 

In  The  People  v.  S.  <&  J.  Wright,  2  Caines,  212,  which  came 
before  the  Supreme  Court  of  New  York  in  1804,  it  appeared  that 
the  prisoners  were  in  the  custody  of  the  sheriff  on  a  heavy  civil 
process,  and  that,  while  thus  held,  a  warrant  was  issued  against 
them  by  a  police  magistrate  of  the  city  of  New  York,  on  the 
basis  of  an  indictment  found  in  Massachusetts  and  charging  them 
with  fraud  in  that  State.  The  District  Attorney  moved  to  take 
them  from  the  custody  of  the  sheriff  and  commit  them  to  Bride- 
well. The  court  replied :  "  We  cannot  do  it.  We  have  no  juris- 
diction over  offenses  committed  in  other  States.  The  Constitution 
points  out  a  mode  by  which  offenders,  flying  from  one  State  into 
another,  may  be  claimed.  They  must  be  demanded  by  the  execu- 
tive authority  of  the  State  from  which  they  fled." 

This  decision  assumes  that  the  civil  magistracy  have  no  power 
to  arrest  and  detain  such  fugitive  criminals,  in  advance  of,  or  as 
preliminary  to,  a  demand  for  their  delivery  by  the  proper  execu- 
tive authority. 

In  The  People  v.  Schenck,  2  Johns.  479  —  a  case  which  came 
before  the  Supreme  Court  of  New  York  in  1807  —  the  record 
showed  that  the  prisoner  had  been  indicted  in  the  Court  of  Gen- 
eral Sessions  in  the  city  of  New  York  for  stealing  a  gun,  and 
that  the  jury  found  a  special  verdict  to  the  effect  that  he  stole  the 
gun  in  New  Jersey,  and  then  brought  it  to  New  York  city  and 
there  offered  it  for  sale.     The  case  being  removed  to  the  Supreme 
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Court  by  oertiarariy  the  court  ordered  the  prisoaer  to  be  dis- 
charged on  the  indictment,  and  then  said :  ^'  But  we  think  it 
proper  to  order  that  he  be  detained  in  prison  for  three  weeks ; 
and  in  the  meantime  let  notice  be  given  to  the  executive  of  the 
State  of  New  Jersey  that  the  prisoner  is  detained  on  a  charge  of 
felony  committed  in  that  State ;  and  if  no  application  be  made 
for  the  delivery  of  the  prisoner  within  that  time,  he  must  be  dis- 
charged." The  court  here  assumed  jurisdiction  for  the  purpose 
of  the  temporary  detention  of  the  prisoner  for  an  offense  com- 
mitted in  New  Jersey;  and  this  reversed  the  doctrine  stated  in 
the  previous  case. 

In  The  State  v.  Sawell,  K.  M.  Charlton,  120,  Judge  Charlton, 
in  answer  to  the  objection  that  the  prisoner  could  not  be  arrested 
and  held  in  Georgia  for  an  offense  alleged  to  have  been  committed 
in  South  Carolina,  except  upon  the  requisition  of  the  G-overnor 
of  the  latter  State,  demanding  him  as  a  fugitive  from  justice,  said : 
"  I  am  of  the  opinion  that  a  person  charged  with  felony  in  another 
State,  and  fleeing  to  this,  may,  upon  a  principle  of  comity  which 
obtains  in  such  cases  between  sovereign  States,  be  detained  for  a 
reasonable  period,  for  the  purpose  of  affording  time  for  an  appli- 
cation to  the  Governor  of  the  State  where  the  offense  is  charged 
to  have  been  committed,  to  make  the  demand  as  stated  in  the 
Constitution." 

This  case  occurred  in  1820 ;  and  in  1842  Judge  Henry,  of  the 
same  court,  in  I7ie  State  v.  Zoper,  Ga.  Decis.,  Part  II,  83,  held 
that  "  a  fugitive  from  justice  from  another  State  may  be  arrested 
here,  and,  on  sufficient  evidence  of  guilt,  be  detained  in  custody 
for  a  reasonable  time,  in  order  to  give  the  foreign  executive  an 
opportunity  to  make  a  regular  demand  for  his  delivery  under  the 
Constitution  of  the  United  States."  The  Judge  rested  this 
opinion  on  "  the  law  of  nations  and  the  common  law  of  this 
land,"  citing  a  series  of  authorities  in  its  support. 

In  The  Matter  of  Fetter,  3  Zabr.  311,  the  Chief  Justice  of  the 
Supreme  Court  of  New  Jersey  said  in  1852;  "I  am  of  opinion, 
both  upon  principle  and  authority,  that  a  fugitive  from  justice 
from  either  of  the  United  States  may,  under  the  provisions  of 
the  Constitution,  be  arrested  and  detained  in  this  State  prepara- 
tory to  his  surrender,  before  a  requisition  is  actually  made  by  the 
executive  of  the  State  where  the  crime  was  committed.     It  is  an 
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exercise  of  power  essential  to  the  full  operation  of  the  Constitn- 
tion,  and  has  been  sanctioned  by  a  long  and  uniform  coarse  of 
practice."     New  Jersey  had  not  then  passed  any  law  to  this  effect. 

In  reference  to  The  People  v.  S,  <&  J.  Wright^  mpra^  in  which 
a  different  doctrine  was  held,  the  Chief  Justice  said  :  ^^  That  case 
does  not  appear  to  have  undergone  mature  deliberation,  and  must 
be  regarded  as  overruled  by  the  late  authorities." 

The  Chief  Justice  remarked  in  this  case  that  the  "  right  of  ar- 
rest and  imprisonment  by  the  civil  magistrates  of  offenders  against 
the  l^ws  of  another  Government "  liad  been  recognized  "  from  a 
very  early  period."  {Rex  v.  Ilatchinaon^  29  Car.  II,  3  Keble, 
785 ;  The  Case  of  CoL  Lundy^  2  Vent.  314 ;  Rex  v.  Kimherly^ 
2  Stran.  848 ;  Mure  v.  Kaye^  4  Taunt.  34 ;  1  Chit.  Cr.  Law,  14, 
46.) 

In  The  State  v.  Buzine,  4  Harring.  572,  Chief  Justice  Booth 
said,  in  1845 :  "  My  opinion,  therefore,  is  that  any  Judge  or 
Justice  of  the  peace  in  this  State,  or  the  Mayor  of  the  city  of 
Wilmington,  upon  probable  cause  supported  by  oath  or  affirma- 
tion, has  the  power  to  issue  a  warrant  to  arrest  and  bring  before 
him  a  party  suspected  of  having  committed  a  crime  in  another 
State,  before  a  demand  has  been  made  by  the  executive  of  such 
State,  and  that,  after  examination,  upon  such  proof  or  probability 
of  the  party  having  comuiitted  the  offense  as  would  be  sufficient 
to  put  him  upon  trial,  it  is  the  duty  of  the  magistrate  to  commit 
him  to  prison  for  such  reasonable  time  as  will  allow  notice  to  be 
given  to  the  executive  authority  of  the  State  where  the  offense 
was  committed,  and  a  demand  to  be  made,  pursuant  to  the  act 
of  Congress,  for  the  delivery  of  the  fugitive." 

The  ground  on  which  this  opinion  rests  was  thus  stated  :  "  To 
enable  the  executive  to  perform  this  duty  it  is  necessary  that 
magistrates  should  have  the  power  to  arrest  and  commit  the  f  ugi  - 
tive  before  as  well  as  after  a  demand  has  been  made.  The  exercise 
of  the  power  is  essential  to  carry  into  effect  the  provision  of  the 
Constitution  ;  otherwise  an  immunity  may  be  offered  to  the  most 
atrocious  criminals.  If  a  felon,  notoriously  guilty  of  murder,  can 
by  escaping  into  another  State  set  the  law  at  defiance  until  a  de- 
mand is  regularly  made  on  the  executive,  and  a  warrant  is  issued 
for  his  arrest,  the  object  of  the  Constitution  may  be  defeated  and 
the  act  of  Congress  rendered  nugatory." 
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Tn  Tl\e  Commonwealth  v.  Deaooii^  10  Serg.  and  Rawle,  135, 
Chief  Justice  Tighlman  said :  "  When  the  executive  has  been  in 
the  habit  of  delivering  up  fugitives,  or  is  obliged  by  treaty  so  to 
do,  the  magistrates  may  issue  warrants  of  arrest  of  their  own 
accord,  on  the  proper  evidence,  in  order  the  more  effectually  to 
accomplish  the  intent  of  the  Government  by  preventing  the  escape 
of  the  criminal.  On  this  principle  we  arrest  offenders  who 
have  fled  from  one  of  the  United  States  to  another,  even  before 
demand  has  been  made  by  the  executive  of  the  State  from  which 
the  fugitive  had  fled." 

In  The  Matter  of  Jiomainey  23  Cal.  585,  the  following  doc- 
trine was  laid  down  by  the  court :  "  Section  2  of  article  4  of  the 
Constitution  of  tlie  United  States  is  a  solemn  compact  between 
the  States,  to  be  enforced  by  State  legislation  or  by  judicial  action ; 
and  being  a  part  of  the  supreme  law  of  the  land,  it  is  a  part  of 
the  law  of  each  State ;  and  State  officers,  whose  duty  it  is  to 
adjudicate  or  execute  the  laws,  are  governed  by  it ;  and  State  courts 
of  general  original  jurisdiction,  exercising  the  usual  powers  of 
common-law  courts,  are  fully  competent  to  hear  and  determine 
all  mattera  and  to  issue  all  necessary  writs  for  the  arrest  and 
transfer  of  fugitive  criminals  to  the  authorized  agent  of  the 
State  from  which  they  fled,  without  any  special  legislation." 

In  The  Matter  of  T/u>7jia8  F.  Ooodhue^  1  Wheeler's  Grim.  Cas. 
427,  it  appeared  that  the  prisoner  was  held  on  three  commitments, 
two  of  which  were  upon  the  charge  of  having  been  guilty  of  false 
pretenses  in  the  State  of  Kentucky,  by  which  he  obtained  cer- 
tain sums  of  money  with  a  fraudulent  intention.  Ilecorder  Biker 
said  in  regard  to  the  case : 

"  It  appears  upon  the  oath  of  a  witness,  which  oath  is  taken  on 
competent  authority,  that  the  prisoner  has  committed  a  public 
offense  against  the  laws  of  the  State  of  Kentucky,  and 
that  he  is  a  fugitive  from  the  justice  of  that  State.  The  Constitu- 
tion of  the  United  States  provides  expressly  for  his  arrest.  The 
Constitution  is  sacred,  and  we  are  bound  by  it.  It  is  the  supreme 
law  of  the  land.  It  may  be  said  that  though  it  be  true  that  on 
the  demand  of  the  executive  power  of  Kentucky  the  prisoner 
may  doubtless  be  given  up,  yet  until  he  is  demanded,  he  is  to  be 
held  at  large.  This  cannot  be  the  meaning  of  the  Constitution. 
We  may  hold  a  fugitive,  to  give  a  reasonable  time  to  demand  him. 
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The  decision  of  the  court,  therefore,  is  that  Thomas  F.  Goodhne 
be  remanded  and  detained  in  custody  six  weeks,  to  give  time  to 
the  executive  of  Kentucky  to  demand  him  under  and  in  pur- 
suance of  the  Constitution  of  the  United  States." 

Chancellor  Kent  subsequently  discharged  the  prisoner,  on  the 
ground  that  a  sufficient  time  had  elapsed  for  the  executive  of  the 
State  of  Kentucky  to  demand  him  if  he  designed  to  do  so,  and 
that  no  demand  had  been  made.  {In  the  MaMer  of  OoodhuCj 
2  Johns.  Ch.  198.> 

Mr.  Lewis,  in  his  United  States  Criminal  Law,  p.  260,  says ; 
"  In  Pennsylvania  it  is  not  necessary,  in  order  to  arrest  a  fugitive 
that  a  requisition  should  be  produced  from  the  Governor  at  the 
time  of  the  arrest.  If  the  oath,  on  which  the  warrant  issues,  is 
sufficient  to  raise  a  good  reason  for  believing  that  the  party  charged 
has  committed  a  crime  in  the  sister  State,  it  is  the  duty  of  the 
magistrate  to  commit  the  accused  till  time  be  given  to  take  the 
legal  steps  for  demanding  a  surrender."  {^The  Commonwealth  v. 
I^assity  Vaux's  Cases,  32.) 

These  authorities,  with  the  exception  of  the  one  first  quoted, 
and  which  may  be  considered  as  overruled,  proceed  on  the  assump- 
tion that  the  civil  magistracy  of  the  respective  States,  authorized 
to  arrest  and  commit  offenders  against  the  laws  thereof,  may,  in 
the  absence  of  special  statutory  provisions,  extend  their  juris- 
diction to  the  arrest  and  detention  of  fugitive  criminals  from  other 
States,  as  preliminary  to  a  requisition  for  their  delivery  under  the 
Constitution  and  laws  of  the  United  States.  Different  reasons 
arc  assigned  for  the  exercise  of  this  judicial  power ;  yet  the  author- 
ities, with  a  single  exeption,  agree  that  the  power  exists,  even 
when  not  specially  conferred  by  statute. 

The  evidence  justifying  such  arrests  and  detentions  must,  as 
remarked  by  Chief  Justice  Booth,  be  sufficient  to  put  the  accused 
on  trial  before  a  court  having  jurisdiction  for  this  purpose;  and, 
of  course,  the  magistrate  in  each  case  must  be  the  judge  of  this 
evidence,  subject  to  the  right  of  the  accused,  if  committed  to 
prison,  to  have  his  case  re-examined  on  a  writ  of  habeas  oarjmB 
or  certiorari^  or  of  both. 

Where,  as  is  now  the  fact  in  many  of  the  States,  and  certainly 
shoulcL  be  in  all  of  them,  these  preliminary  proceedings  are  author- 
ized and  regulated  by  special  statutes,  there,  of  course,  the  judicial 
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action  will  find  both  its  reasons  and  its  rules  in  legislative  enact- 
ment, and  must  confurm  thereto.  The  Supreme  Court  of  Califor- 
nia held  in  the  Matter  of  Homaine^  sujpra^  that  State  courts, 
having  the  usual  powers  of  common-law  courts,  miglit  go  so  far 
as  to  issue  writs  for  the  delivery  of  fugitive  criminals,  "without 
any  special  legislation ; "  yet,  this  proposition,  if  admitted,  would 
not  be  true  where  legislation  has  defined  the  functions  of  such 
courts,  and  explicitly  assigned  the  act  of  delivery  to  the  executive 
authority. 

The  Supreme  Court  of  the  United  States,  in  Kentuchy  v.  Dennir 
souy  24  How.  66,  held  that  Congress  could  not,  by  a  legislative 
act,  provide  any  method  for  coercing  tlie  Governor  of  a  State  to 
make  the  delivery  of  a  fugitive  criminal,  even  when  all  the  re- 
quisite conditions  have  been  supplied.  He  may  decline  to  perform 
the  duty ;  and  if  he  does,  there  is  no  power  in  the  General  Govern- 
ment to  compel  tlie  performance. 

There  is  no  doubt,  however,  that  the  legislatures  of  the  several 
States  may  impose  this  duty  by  law.  Some  of  them  have  done 
so ;  and  so  long  as  Congress  provides  no  other  method  for  the 
extradition  of  fugitive  criminals,  every  State  should  make  the 
duty  compulsory  upon  its  executive  authority.  This  is  required 
by  good  faith  in  respect  to  the  end  specified  by  the  Constitution, 
and  sought  to  be  attained  by  the  law  of  Congress. 

44 
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CHAPTER  IV. 

EXTRADITABLE   GRIMES. 

1,  The  ProTision  of  the  Constitation.  —  The  provision  of 
the  CoastitatioQ,  for  extradition  between  the  States  of  the  Union, 
is  confined  wholly  to  crimes.  The  specification  made  is  that  of 
"  treason,  felony,  or  other  crime."  Precisely  the  same  specifi- 
cation is  adopted  in  the  act  of  1793,  for  carrying  this  provision 
into  effect. 

Two  of  the  crimes  —  namely  "treason"  and  "felony" — are 
designated  by  their  common  law  titles. 

"  Treason,"  considered  as  an  offense  against  the  United  States, 
is,  by  the  Constitution,  defined  to  consist  "  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort." Treason  may  be  committed  against  a  State,  as  well  as 
against  the  United  States;  and  the  definition  in  the  former  case 
is  substantially  what  it  is  in  the  latter.  Some  of  the  States  have 
defined  the  offense  by  a  specific  statute. 

The  Penal  Code  of  New  York,  p.  9,  enacted  in  1881,  declares 
that  "  treason  against  the  people  of  the  State  consists  in  levying 
war  against  the  people  of  the  State  within  this  State,  or  a  com- 
bination of  two  or  more  persons  by  force  to  usurp  the  govern- 
ment of  the  State,  or  to  overturn  the  same,  shown  by  a  forcible 
attempt,  made  within  the  State,  to  accomplish  that  purpose ;  or 
adhering  to  the  enemies  of  the  State,  while  separately  engaged 
in  war  with  a  foreign  country,  in  a  case  prescribed  in  the  Con- 
stitution of  the  United  States,  or  giving  to  such  enemies  aid  and 
comfort  within  the  State  or  elsewhere." 

The  General  Statutes  of  Massachusetts,  p.  790,  thus  define  the 
crime  of  treason :  "  Treason  against  this  Commonwealth  shall 
consist  only  in  levying  war  against  the  same,  or  in  adhering  to 
the  enemies  thereof,  giving  them  aid  and  comfort." 

Each  State  has  an  unquestionable  right  to  define  treason  against 
itself  by  statute,  and  where  it  has  done  so  the  term,  as  used  in 
the  extradition  provision  of  the  Constitution,  is  to  be  construed 
according  to  the  definition  given  in  the  statute,  since  it  is  here 
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xiscd  in  the  Bense  of  treason  against  the  State.  Where  no  such 
deiinition  is  given  the  common  law  import  of  the  term  is  the  one 
to  be  adopted. 

"  Felony,"  though  not  accurately  defined  by  the  common  law 
of  this  country,  includes  all  offenses  of  the  higher  grade,  gener- 
ally those  punishable  by  death  or  by  imprisonment  in  the  State 
prison.  "Felony,^'  says  Mr.  Bishop,  "is  any  offense  which  by 
the  statutes  or  by  the  common  law  is  punishable  with  death,  or 
to  which  the  old  English  law  attached  the  total  forfeiture  of  lands 
or  goods  or  both,  or  which  a  statute  expressly  declares  to  be  such." 
(Bishop's  Crim.  Law,  6th  ed.,  vol.  1,  p.  343.) 

Many  of  the  States  have  by  statute  defined  the  term  to  mean 
all  offenses  punishable  either  by  death  or  by  imprisonment  in  the 
State  prison.  The  Penal  Code  of  New  York,  p.  2,  declares  that 
"  a  felony  is  a  crime  which  is  or  may  be  punishable  by  either  death, 
or  imprisonment  in  a  State  prison  ; ''  and  as  in  the  case  of  treason, 
so  here,  where  a  statute  fixes  the  meaning  of  the  term,  that  it  is 
to  bo  taken  as  the  meaning  of  the  same  term  as  used  in  the  Con- 
stitutional clause  under  consideration. 

"  Treason  "  and  "  felony"  —  the  two  crimes  specifically  named 
in  the  Constitution  and  the  law — are,  however,  not  the  only 
crimes  for  which  extradition  may  bo  demanded.  The  Constitu- 
tion, after  specifying  these  crimes,  adds  the  important  and  com- 
prehensive phrase  **or  other  crime."  This  phrase  was  by  the 
Federal  Convention  substituted  for  the  words  "high  misdemeanor," 
used  in  the  Articles  of  Confederation,  "  in  order  to  comprehend 
all  proper  cases,"  and  because  it  was  "doubtful  whether  high 
misdemeanor  had  not  a  technical  meaning  too  limited."  (2  Mad. 
Papers,  p.  1447.) 

The  natural  and  obvious  meaning  of  the  phrase  is  the  one  that 
makes  it  inclusive  of  M  crimes  not  embraced  in  the  two  categor- 
ies of  "  treason "  and  "  felony."  These  two  offenses  are  men- 
tioned by  their  specific  titles  ;  and  then  the  Constitution  adds  the 
words  "  or  other  crime."  The  word  *'  crime  "  is  the  most  general 
term  in  the  English  language  to  designate  offenses  against  law. 
It  includes  treason,  felony,  and  all  grades  of  misdemeanor,  from 
the  highest  to  the  lowest. 

Crime,  says  Bouvier,  adopting  the  definition  given  by  Mr.  Justice 
Blackstone,  is  "  an  act  committed  or  omitted  in   violation  of  a 
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public  law  forbidding  or  commanding  it."  (Law  Diction.)  "Other 
crime  "  than  "treason"  or  "  felony  "  most  then  be  some  act  which  is 
not  "treason"  or  *  'felony,"  but  which,  nevertheless,  violates  a  pub- 
lic law,  and  is  a  crime  for  this  reason.  Every  such  act  is  embraced 
in  the  phrase  ''other  crime,"  since  the  phrase  is  used  without 
limitation  or  qualification. 

What  tlien  is  the  rule  by  which  to  determine  whether  a  crime 
charged,  but  which  is  not  "  treason  "  or  "  felony,"  is  intended  in 
the  words  "  or  other  crime."  To  wk'dt  law  must  reference  be  had 
in  deciding  whether  a  party  charged  with,  and  demanded  for,  a 
specific  crime  should  be  delivered  up  under  the  provision  of  the 
Constitution  ?  This  question  has  been  the  subject  of  frequent 
discussion,  and  not  always  answered  in  precisely  the  same 
manner. 

2.  Theories  of  Gonstrnctlon. —  In  1790,  the  Attomey-Gteneral 
of  Virginia  advised  Governor  Randolph  of  tliat  State  not  to  com- 
ply with  the  request  of  Governor  Mifflin  of  Pennsylvania  for 
the  delivery  of  three  fugitive  criminals  ;  and  one  of  the  reasons 
was  that  the  phrase  "  or  other  crime,"  as  occurring  in  the  Constitu- 
tion, has  "  reference  only  to  crimes  similar  in  character  to  treason 
and  felony,  and  that  the  act  charged  must  be  a  crime,  in  that 
sense,  under  the  laws  of  the  State  upon  which  the  demand  is 
made,"  and  that  the  act  charged  in  this  case  was  not  a  crime  of 
this  character  by  the  laws  of  Virginia,  "  but  only  a  trespass  or 
breach  of  the  peace."     (13  American  Law  SevieWy  6,  p.  192.) 

By  some  it  has  been  held  that  the  phrase  applies  only  to  such 
acts  as  were  crimes  under  the  laws  of  the  several  States  when  the 
Constitution  was  adopted.  Others  have  claimed  that  it  means 
only  those  acts  that  are  criminal  by  the  laws  of  the  State  from 
which  the  fugitive  is  demanded,  as  well  as  by  the  laws  of  the 
State  making  the  demand.  Others  have  adopted  the  theory  that 
the  phrase  denotes  only  "  offenses  known  as  crimes  at  the  common 
law,  or  recognized  as  such  by  the  State  of  which  the  fugitive  is 
demanded."  Still  others  have  held  that  the  phrase  embraces 
"  all  such  acts  as  are  made  criminal  b^  the  laws  of  the  State  where 
they  are  perpetrated."  (Hurd's  Hab^s  Corpus,  2d  ed.,  pp.  601, 
602.)  ^ 
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The  Attorney-General  of  Ohio,  in  his  report,  January  25, 1860, 
remarked:  '^ In  almost  every  State  of  the' Union,  the  criminal 
code  embraces  offenses  unknown  to  the  common  law,  and  pecu- 
liar to  the  State.  An  act  not  malum  in  ae,  nor  the  subject  of 
punishment  anywhere  else,  is  often  made  criminal  in  the  code  of 
a  particular  State.  It  can  hardly  be  supposed  that  tha  constitu- 
tional provision  was  intended  for  such  offenses." 

A  conspicuous  case,  involving  this  question,  occurred  in  1839, 
when  the  Lieutenant-Governor  of  Virginia,  acting  as  Governor, 
made  a  requisition  upon  Mr.  Seward,  then  Governor  of  the  State 
of  New  York,  for  the  surrender  of  three  persons,  alleged  to  be 
in  the  latter  State,  as  fugitives  from  the  justice  of  the  former, 
charging  them  by  an  affidavit  with  having,  contrary  to  the  laws 
of  Virginia,  feloniously  stolen  and  taken  away  a  negro  slave, 
being  the  property  of  one  Oolley.  Gov.  Seward  declined  to  order 
the  arrest  and  delivery  of  the  alleged  fugitives,  mainly  on  the 
ground,  which  he  stated  as  follows,  in  his  letter  of  September  IB, 
1839,  to  the  Lieutenant-Governor:  "After  due  consideration,  I 
am  of  opinion  that  tne  provision  applies  only  to  those  acts  which, 
if  committed  within  the  jurisdiction  of  the  State  in  which  the 
person  accused  is  found,  would  be  treasonable,  felonious,  or  criminal 
by  the  laws  of  that  State."  (SewarfPa  Wbrksy  vol.  2,  p.  452.) 
The  act  charged,  though  a  crime  in  Virginia,  not  being  such  in 
the  State  of  New  York,  the  Governor  accordingly  refused  to  sur- 
render the  persons  accused. 

Substantially  the  same  ground  was  subsequently  taken  by 
Governor  Dennison,  of  Ohio,  in  reference  to  a  requisition  made 
upon  him  by  the  Gx)vemor  of  Kentucky,  for  the  delivery  of  one 
Willis  Lago,  charged,  in  Kentucky,  with  having  assisted  a  slave 
to  leave  and  escape  from  her  owner,  which  was  a  crime  in  that 
State,  but  not  such  by  the  laws  of  Ohio.  On  this  ground  the 
Governor  refused  to  comply  with  the  requisition  of  the  Governor 
of  Kentucky. 

3.  Construction  of  the  Supreme  Court  of  the  United 
States!  —  The  Supreme  Court  of  the  United  States  has,  in  two 
distinct  instances,  expressed  its  opinion  as  to  the  crimes  for  which 
a  party  may  be  demanded  under  the  extradition  provisiou  of  the 
Constitution. 
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The  first  case  is  that  of  KevducJcy  v.  Dennison^  2J-  How.  66. 
This  was  au  application  by  the  State  of  Kentucky  for  a  writ  of 
matidaTmis^  addressed  to  the  Governor  of  Ohio,  and  commanding 
him  to  comply  with  the  requisition  of  the  Governor  of  Kentucky 
for  the  delivery  of  a  fugitive  from  justice,  charged  with  crime  in 
the  latter  State.  The  court  declined  to  grant  the  writ,  holding 
that,  "  if  the  Governor  of  Ohio  refuses  to  discharge  this  duty, 
there  is  no  power  delegated  to  the  General  Government,  either 
through  the  judicial  department  or  any  other  department,  to  use 
any  coercive  means  to  compel  him." 

Chief  Justice  Taney,  however,  in  stating  the  opinion  of  the 
court,  entered  into  a  careful  and  elaborate  exposition  of  the  pro- 
vision of  the  Constitution  relating  to  inter-State  extradition. 
He  said: 

"  Looking  at  the  language  of  the  clause,  it  is  difficult  to  compre- 
hend how  any  doubt  could  have  arisen  as  to  its  meaning  and  con- 
struction. The  words  *  treason,  felony,  or  other  crime,  in  their 
plain  and  obvious  import,  as  well  as  in  their  legal  and  technical 
sense,  embrace  every  act  forbidden  and  made  punishable  by  the 
law  of  the  State.  The  word  ^ crime'  of  itself  includes  every 
offense,  from  the  highest  to  the  lowest  in  the  grade  of  offenses, 
and  includes  what  are  called  ^  misdemeanors,'  as  well  as  treason 
and  felony." 

Again,  in  another  connection,  the  Chief  Justice  remarked : 

"  Looking,  therefore,  to  the  words  of  the  Constitution  — to  the 
obvious  policy  and  necessity  of  this  provision  to  preserve  harmony 
between  States,  and  order  and  law  within  their  respective  borders 
and  to  its  early  adoption  by  the  colonies,  and  then  by  the  confed- 
erated States,  whose  mutual  interest  it  was  to  give  each  other 
aid  and  support  whenever  it  was  needed  — the  conclusion  is  irre- 
sistible that  this  compact  engrafted  in  the  Constitution  included, 
and  was  intended  to  include,  every  offense  made  punishable  by 
the  law  of  the  State  in  which  it  was  committed,  ana  that  it  gives 
the  right  to  the  executive  authority  of  the  State  to  demand  the 
fugitive  from  the  executive  authority  of  the  State  in  which  he  is 
found  ;  that  the  right  given  to  demand  implies  that  it  is  an  abso- 
lute right ;  and  it  follows  that  there  must  be  a  correlative  obligation 
to  deliver,  without  any  reference  to  the  character  of  the  crime 
charged,  or  to  the  policy  or  laws  of  the  State  to  which  the  fugitive 
has  fled." 
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Tlie  other  case  is  that  of  Taylcxr  v.  Taintor,  16  Wall.  366.  Mr. 
Justice  Svrayne,  in  delivering  the  opinion  of  the  court,  said  :  "  The 
constitutional  provision  and  the  law  of  Congress,  under  which  the 
arrest  and  delivery  were  made,  are  obligatory  upon  every  State 
and  a  part  of  the  law  of  every  State.  *  *  *  Every  violation  of 
the  criminal  laws  of  a  State  is  within  the  meaning  of  the  Con- 
stitution, and  may  be  made  the  foundation  of  a  requisition." 
{KerUt^ky  v.  Dennison,  24  How.  66  ;  Certain  Fugitvoes^  24  Law 
Magazine,  226.) 

The  language  of  the  Supreme  Court  as  to  the  scope  of  the  con- 
stitutional provision,  considered  with  reference  to  crime,  is  entirely 
explicit  in  both  of  these  cases.  The  words  **  treason,  felony,  or 
other  crime,"  were  intended  to  include,  and  do  include,  all  criminal 
offenses ;  and,  for  any  one  or  more  of  these  offenses  against  its 
laws,  any  State  has  the  right  to  demand  the  delivery  of  the  offender 
from  the  State  to  which  he  has  fled,  and  in  which  he  is  found. 

Chief  Justice  Taney,  in  Kentudky  v.  Dennison^  Bupra^  said 
that  the  words  '^  treason  "  and  "  felony  "  were  introduced  into  the 
constitutional  provision,  '^for  the  purpose  of  guarding  against 
any  restriction  of  the  word  *  crime,'  and  to  prevent  this  provision 
from  being  construed  by  the  rules  and  usages  of  independent  na- 
tions in  compacts  for  delivering  up  fugitives  from  justice."  The 
intention  was  ^'to  embrace  political  offenses  against  the  sove- 
reignty of  the  State,  as  well  as  other  crimes ;  and  as  treason  was 
also  a  felony,  it  was  necessary  to  use  those  words,  to  show,  in 
language  that  could  not  be  mistaken,  that  political  offenders  were 
included  in  it."  According  to  this  construction,  the  word 
"crime,"  which  would  have  included  "treason"  and  "felony,"  is 
not  restricted  in  its  import  by  being  associated  with  these  words  in 
the  provision,  but  was  intended  to  embrace  all  other  crimes  than 
those  specifically  mentioned. 

4.  Construction  of  State  Courts.  —  The  courts  of  the 
several  States  have  in  proceedings  on  habeas  corpus  had  repeated 
occasions  to  express  their  views  in  regard  to  the  point  under 
consideration.     The  following  are  examples  to  this  effect : 

(1.)  In  The  Matter  of  Clark,  9  Wend.  212,  the  Supreme  Court 
of  the  State  of  New  York,  Chief  Justice  Savage  delivering  the 
opinion,  said:  "  With  the  comity  of  nations  we  have  nothing  to 


852  EXTBADITABLE  OBIMBS. 

do,  unless  perhaps  to  infer  that  the  framers  of  our  Constitution 
and  laws  intended  to  provide  a  more  perfect  remedy  —  one  which 
should  reach  every  offense  cognizable  by  the  laws  of  any  of  the 
States.  The  language  is  *  treason,  felony,  or  other  crime.'  The 
word 'crime'  is  synonymous  with  the  word  *  misdemeanor,'  4 
Black.  Com.,  5,  and  includes  every  offense  below  felony  punish- 
able by  indictment  as  an  offense  against  the  public." 

(2.)  In  The  Matter  of  Hayrjoard^  1  Amer.  Law  Jour.  N.  S. 
2.71,  the  Superior  Court  of  the  city  of  New  York  said,  in  1848 : 
^^  It  is  immaterial  to  consider  what  is  the  nature  of  the  offense 
charged  against  the  prisoner,  for  we  have  only  to  consider  whether 
it  be  a  crime  according  to  the  law  of  the  State  from  which  the 
party  is  alleged  to  have  been  a  fugitive." 

(3.)  In  The  People^  ex  rel.  Lawrence^  v.  Brady ^  56  N.  Y.  182, 
the  Court  of  Appeals  said :  "  The  word  *  crime '  in  the  clause  of 
the  Constitution,  which  has  been  quoted,  embraces  every  act  for- 
bidden and  made  punishable  by  the  law  of  a  State,  and  the  right 
to  demand  the  surrender  of  fugitives  from  justice  extends  to  all 
cases  of  the  violation  of  its  criminal  law.  *  *  *  The  obliga- 
tion  to  surrender  for  an  act  which  is  made  criminal  by  the  law  of 
the  demanding  State,  but  which  is  not  criminal  in  the  State  upon 
which  the  demand  is  made,  is  the  same  as  if  th^  alleged  act  was 
a  crime  by  the  law  of  both." 

(4.)  In  The  Matter  of  John  Leary^  10  Ben.  197,  Judge  Choate 
held  as  follows :  "  The  word  *  crime  '  in  the  article  of  the  Con- 
stitution relating  to  inter-State  extradition  and  the  Statute  (Rev. 
Stat.,  sec.  5278),  includes  every  act  made  criminal  by  the  law  of 
the  demanding  State,  whether  it  was  so  at  common  law  or  not, 
even  though  made  so  by  a  law  subsequent  to  the  adoption  of  the 
Constitution  and  the  passage  of  said  act  of  Congress." 

(5.)  In  Brownie  Case^  112  Mass.  409,  the  Supreme  Court  of 
Massachusetts  said :  "  The  words  of  the  provisions  of  the  Consti- 
tution and  laws  of  the  United  States,  and  of  the  Statutes  of  this 
Commonwealth,  the  history  of  those  provisions,  and  the  judicial 
expositions  of  them,  conclusively  establish  that  the  authority  of 
the  Governor  of  this  Conimonwealth  to  order  the  delivery  of  fu- 
gitives from  the  justice  of  another  State  in  the  Union  extends  to 
a  person  appearing  to  be  charged  with  (my  crime  whatever  in 
that  State." 
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(6.)  The  same  court,  in  The  Commonwealth  v.  Ghreen^  17  Mass. 
515,  547,  incidentally  referred  to  the  extradition  clause  of  the 
Constitution,  and  then  proceeded  to  say :  "  This  is  a  perfect  rec- 
ognition of  the  independent  sovereignty  of  the  States  in  regard 
to  crimes  committed  within  their  Territ^^ry,  as  well  as  of  the  local 
nature  of  crimes  and  punishments." 

The  obvious  implication  of  this  language  is,  that  it  is  for  each 
State  to  determine  what  shall  be  a  crime  within  its  own  Territory, 
considered  with  reference  to  its  right,  under  the  Constitntion,  to 
demand  the  surrender  of  a  person  who  has  committed  an  offense 
against  its  laws. 

As  remarked  by  the  court :  "  The  right  and  duty  of  punishing 
offenses  must  necessarily  be  limited  to  the  authorities  against 
which  the  offenses  have  been  committed."  The  object  of  extra- 
dition is  to  secure  the  exercise  of  this  right. 

(7.)  In  The  Matter  of  Fett^^  3  Zab.  311,  it  was  objected  that 
the  crime  charged  was  not  a  crime  within  the  meaning  of  the 
Constitution.  To  this  objection  Chief  Justice  Green  replied : 
"  Admitting  the  position  taken  by  counsel  in  argument,  that  the 
offense  specified  does  not  constitute  larceny  at  the  common  law, 
it  is  nevertheless  certified  by  the  Governor  of  California  to  be 
grand  larceny  under  the  laws  of  that  State.  It  is,  moreover,  an 
offense  of  a  highly  immoral  character,  aud,  as  appears  by  the  bill 
of  indictment,  which  must  be  regarded  z&  prima  fcune  evidence 
of  the  fact,  is  a  crims  by  the  law  of  the  State  of  California." 

(8.)  In  The  Matter  of  Peter  Voorhees,  3  Vroom,  141,  Chief 

Justice  Beasley  spoke  as  follows : 

* 
"  The  category  of  offenses  is  treason,  felony,  or  other  crime. 
This  clause,  in  the  Articles  of  Confederation,  instead  of  the  term 
berime,'  contained  the  expression  'high  misdemeanor.^     It  is  ob- 
vious this  latter  description  was  indennite  to  the  last  degree.     * 

*  *  *  But  I  am  not  aware  that  any  jurist,  in  any  age  of  the 
common  law,  has  ever  doubted  as  to  the  meaning  of  the  word 
*  crime.'  It  is  nonnen  generaliesimy^mj  and  has  always  been  con- 
sidered as  embracing  every  species  of  indictable  ottense.     *    * 

*  *  In  ray  opinion,  the  word  '  crime,'  with  characteristic  fore- 
sight, was  selected,  in  lieu  of  the  phrase  '  high  misdemeanor,'  in 
order  to  extend  the  regulation  to  all  classes  of  offenders,  which 
alone  would  effect  one  of  the  principal  objects  in  view  —  that  of 
rendering  the  classification  perfectly  definite." 

45 
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(9.)  In  Morion  v.  Shmnerj  48  Ind.  123,  the  court  held  that  the 
case  of  a  person  ''chained  in  Illinois,  with  a  crime  which  is 
neither  treason  nor  felony,  bnt  is  a  misdemeanor  punishable  by 
fine  not  exceeding  five  thousand  dollars,"  comes  ^'within  the 
Constitation  and  laws  of  the  United  States  relating  to  the  sur- 
render or  extradition  of  fugitives  from  justice,  fleeing  from  one 
State  to  another." 

(10.)  In  The  Mooter  of  Hughes,  Phill.  (N.  C.)  L.,  57,  it  was 
held  that  '^  the  constitutional  requirement  for  the  surrender  of 
fugitives  from  justice  applies  to  those  charged  with  statutoiy  as 
well  as  common  J  aw  crimes." 

(11.)  The  Supreme  Court  of  Georgia,  in  Johnston  v.  RUeyy  13 
6a.  97,  declared  that  ^*  when  the  Governor  of  a  State  makes  a 
requisition,  under  the  Oonstitution  of  the  United  States,  on  the 
Governor  of  another  State,  for  the  return  of  a  fugitive  from 
justice,  who  had  escaped  from  the  former  to  the  latter  State,  if 
the  requisition  is  made  with  all  requisite  formalities,  it  is  his  im- 
perative duty  to  comply,  without  inquiring  whether  the  fugitive 
has  committed  a  crime  according  to  the  laws  of  the  State  to  which 
he  fled." 

(12.)  The  judges  of  the  Supreme  Court  of  Maine  were,  in  1837 
requested  to  give  the  Goyemor  of  that  State   an  opinion  in  re- 
gard to  the  demand  for  a  person  who  had  been  indicted  in  another 
State  for  fraud  committed  therein  in   the  sale  of  lands.     The 
Judges  in  their  answer  said  : 

"  In  our  opinion  it  is  the  duty  of  the  executive  of  this  State  to 
cause  to  be  delivered  over  to  the  agent  of  another  State,  at  the 
request  of  the  executive  thereof,  a  citizen  of  this  State,  charged 
by  indictment  with  the  fraud  before  set  forth,  which,  ieing  in- 
dicted in,  such  /State,  may  he  presumed  to  he  there  regarded 
as  a  crime,  if  the  executive  of  this  State  is  satisfied  that  such 
citizen  has  fled  from  justice  from  the  State  making  the  demand, 
and  not  otherwise."     (24  American  Jurist,  226.") 

(13.)  The  return  to  the  writ  of  habeas  corpus  in  the  case  of  In 
re  Oreenough,  31  Vt.  279,  showed  that  Greenough  was  in  custody 
under  a  warrant  of  the  Governor  of  Vermont  in  compliance  with 
a  requisition  from  the  Governor  of  Illinois,  upon  the  basis  of 
an  indictment  found  in  the  tatter  State,  charging  him  with  ob- 
taining, in  Cook  county  of  that  State,  money  under  false  preten- 
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ses,  which  was  a  crime  under  the  statute  of  the  State  of  Illinois. 
It  was  urged  in  argument  before  the  court  that  the  words  "  trea- 
son, felony,  or  other  crime,"  used  in  the  Constitution,  should  be 
confined  to  crimes  of  great  atrocity,  and  such  as  deeply  concern 
the  public  safety,  and  are  offenses  at  common  law,  and  that  to 
include  the  crime  with  which  Greenough  was  charged  as  coming 
within  the  Constitution,  would  be  an  act  of  despotism. 

The  court  rejected  this  construction  of  the  Constitution  altogether. 
The  Judge,  who  delivered  its  opinion,  said  :  "  This  provision  in 
the  Constitution  and  laws  of  Congress  has  received  a  practical, 
uniform  construction  from  Maine  to  Georgia,  from  an  early  day 
in  our  judicial  history,  if  indeed  it  can  be  said  to  admit  of  con- 
struction. It  has  also  been  the  subject-matter  of  repeated  judi- 
cial determination,  and  he  must,  I  think,  be  a  bold  naan,  who  at 
the  present  day  is  ready  to  hold  that  the  subject-matter  of  the 
complaint  against  Greenough  is  not  within  the  Constitution  and 
laws  of  Congress.  The  language  is  broad,  and  the  crime  charged 
is  within  its  letter,  and  I  apprehend,  equally  within  the  reason 
and  spirit  of  the  provision." 

These  opinions  of  the  Supreme  Court  of  the  United  States,  and 
of  State  courts,  involve  and  settle  two  legal  propositions :  1. 
That  the  words  "  treason,  felony,  or  other  crime,"  as  used  in  the 
Constitution  and  in  the  law  of  Congress,embrace, within  their  mean- 
ing, aU  crimes,  whether  they  are  such  at  common  law,  or  simply 
by  legislative  statute.  2.  That  it  is  immaterial  whether  the  crime 
charged  be  a  crime  according  to  the  laws  of  the  State  to  wliich  the 
demand  is  addressed,  provided  that  it  is  a  crime  according  to  the 
laws  of  the  State  making  the  demand.  This  is  sufficient,  in  the 
presence  of  the  conditions  specified,  to  establish  the  duty  of  sur- 
render* 

5«  Fugitive  Slaves  as  Fugitives  from  Justice.  —  The  legis- 
lature of  Maryland,  in  1834,  passed  a  law  which  made  it  a  felony 
in  a  slave  to  "  escape  into  the  District  of  Columbia,  or  into  any 
of  the  States  of  this  Union,  against  the  will  and  consent  of  his 
master  and  owner,  with  a  view  to  escape  from  servitude."  (Lewis 
Cr.  Law,  260.) 

An  indictment,  under  this  statute,  was,  in  1847,  found  in  Mary- 
land against  one  John  Mark  and  other  fugitive  slaves  as  fugitives 
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from  justice,  charging  them  with  a  felony.  Proceeding  nnder  the 
extradition  provision  of  the  Constitution,  the  Governor  of  Mary- 
land demanded  of  the  Governor  of  Pennsylvania  the  surrender  of 
these  slaves  as  fugitives  from  justice.  Their  offense  consisted 
wholly  in  fleeing  from  the  State  of  Maryland,  in  order  that  they 
might  secure  their  own  freedom,  and  not  in  any  act  done  prior 
to  the  flight.  The  flight,  for  the  purpose  specified,  constituted 
the  whole  crime.  This  manifestly  was  not  such  a  case  as  the  Con- 
stitution contemplates.  That  instrument  does  not  regard  the 
mere  flight  of  the  fugitive  as  a  crime  or  any  part  of  a  crime,  but 
simply  looks  upon  it  as  the  means  of  escaping  the  punishment 
due  to  a  crime  previously  committed. 

Governor  Shunk,  of  Pennsylvania,  refused  to  comply  with  the 
demand  of  the  Governor  of  Maryland,  on  the  ground  that  the 
Constitution  of  the  United  States  and  the  law  of  Congress  had  made 
provision  for  the  surrender  of  fugitives  from  servitude^  and  that 
no  State  legislation  could  evade  that  provision,  or  alter  the  char- 
acter of  the  case  so  as  to  bring  it  under  the  provision  for  the 
surrender  of  fugitives  irom. justice.  The  Governor,  in  his  letter 
of  May  5,  1847,  to  Governor  Pratt,  of  Maryland,  said  that  "  the 
rightful  remedy  of  the  owner  is  under  that  clause  of  the  Con- 
stitution and  the  act  of  1793  which  provides  for  delivering  up 
persons  held  to  service  or  labor,  and  that  no  act  of  State  legisla- 
tion can  evade,  alter,  abridge  or  enlarge  the  provisions  and 
remedies  contained  in  the  Constitution  and  laws  of  the  United 
States  relating  to  this  subject."  (Letter  of  Governor  Shunk  to 
Governor  Pratt,  May  5,  1847.) 

The  law  of  Maryland  was  plainly  inconsistent  with  the  Con- 
stitution of  the  United  States  in  respect  to  the  delivery  of  fugi- 
tive slaves,  and  did  not  fit  that  provision  of  the  Constitution 
which  relates  to  the  delivery  of  fugitives  from  justice.  The  fugi- 
tive slave  was  to  be  "  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due,"  not  as  a  criminal,but  as  the  prop- 
erty of  that  party.  The  delivery  restored  the  property  to  the 
owner.  To  deliver  the  slave  to  the  State  Government  to  be  pun- 
ished for  his  flight  would  not  put  him  in  the  custody  of  the 
owner,  as  was  intended  by  the  Constitution,  but  would  put  him 
in  the  custody  of  the  State  Government,  and  thus  defeat  tlie 
direct  end  contemplated  by  the  constitutional  provision. 
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6,  Petty  Misdemeanors. — It  was  urged  by  counsel,  in  The 
MaUer  of  Peter  Voorheee^  3  Vroom,  141,  that  it  cannot  be  sup- 
posed that  it  was  intended  that  the  extradition  provision  of  the 
Constitution  should  apply  to  "  all  persons  who  might  be  guilty 
of  the  minor  offenses,  such  as  assaults,  libels  and  the  entire  train 
of  similar  misdemeanors/'  To  this  Chief  Justice  Beasley  replied 
as  fpllows : 

"  It  is  not  probable  that  a  State  will  ever  require  the  surrender 
of  offenders  of  this  ^rade,  but  if  the  demand  should  be  made,  and 
the  offense  charged  be  indictable,  it  is  not  understood  how  such 
demand  can  be  refused.  The  offense  in  such  a  case  would  be  a 
public  one,  as  much  so  as  the  commission  of  the  highest  crime, 
and  it  is  embraced  in  the  words  of  the  Constitution.  It  is  the 
right  of  the  sovereignty  whose  laws  have  been  violated,  to  decide 
what  offenders  it  wnl  pursue,  and  the  State  upon  which  the  de- 
mand is  made  cannot  rightfully  call  in  question  that  decision. 
In  practice  there  will  be  little  danger  of  an  abuse  of  this  consti- 
tutional prerogative,  and  the  possibility  of  such  abuse  is  of  but 
slight  consideration,  in  comparison  with  the  pre-eminently 
great  advantage  which  will  result  from  the  limits  of  such  preroga- 
tive being  so  clearly  defined  as  to  be  in  every  respect  unquestion- 
able." 

As  to  what  are  called  minor  offenses,  considered  with  reference 
to  inter-State  extradition,  Governor  Fairfield  remarks :  "  The 
phraseology  is  *  treason,  felony,  or  other  crime,'  not  other  crimes 
of  a  high  and  aggravated  nature,  but  crimes  in  their  absolute  and 
unqualified  sense."    (24  American  Jurist,  226.) 

It  is  one  of  the  rules  adopted  by  the  executive  authority  in  the 
State  of  Pennsylvam'a  that  requisitions  upon  other  States  or  Ter- 
ritories for  the  delivery  of  fugitive  criminals  will  not  be  issued 
"  in  cases  in  which  the  offense  is  of  such  a  trivial  character  as  to 
leave  a  doubt  of  the  granting  of  a  mandate  thereon  by  the  execu- 
tive of  other  States  or  Territories."  There  is  no  doubt  about 
the  power  of  the  Governors  of  States  and  Territories  to  adopt 
and  apply  such  a  rule,  since  neither  the  Constitution  nor  the  law 
of  Congress  makes  it  their  duty  to  issue  a  requisition  at  all.  The 
matter  is  left  wholly  with  their  discretion. 

It  will  rarely,  almost  never,  happen  that  a  State  will  pursue  a 
criminal  into  another  State  for  a  petty  misdemeanor  —  that  is 
merely  a  statutory  crime  of  a  very  low  grade ;  and  hence  the  ob- 


358  EXTBADITABLK  0BIME8. 

jection  founded  on  the  theoretical  possibility  of  such  a  proceeding 
is  practically  of  but  little  weight,  certainly  not  of  enough  weight 
to  require  a  change  in  the  natural  and  obvious  meaning  of  the 
words  used  in  the  constitutional  provision.  It  assumes,  as  a  fact, 
what  is  not  at  all  likely  to  happen.  One  who  has  been  guilty  of 
a  minor  misdemeanor  is  not  likely  to  flee  from  the  State,  in  order 
to  escape  its  punishment ;  and  if  he  does  so,  then  there  is  no 
probability  that  the  State  will  pursue  him  and  bring  him  back  for 
trial  and  punishment. 

If,  however,  a  State  should  demand  the  surrender  of  such  a 
criminal,  and  supply  the  conditions  specified,  then  his  delivery 
would  be  obligatory.  No  injustice  would  be  done  to  him  by  such 
a  proceeding,  since  his  extradition  would  simply  bring  him  within 
the  jurisdiction  of  the  State  whose  laws  he  had  violated,  and  thus 
place  him  just  where  he  would  have  been  if  he  had  not  fled  from 
justice.  This  is  what  extradition  does  in  every  case,  whatever 
may  be  the  grade  of  the  offense.  It  simply  prevents  the  offender 
from  gaining  any  immunity  by  flight ;  and  this  surely  is  not  un- 
just. 

7*  Extraordinary  Gases  Supposed.  —  Judge  Cooley,  in  an 
article  published  in  the  January  number  of  the  Princeton  JSevieWj 
1879,  p.  163,  says : 

^^  But  it  is  always  possible  that  the  peculiar  ideas  and  sentiments 
prevailing  in  one  State  may  lead  to  statutes  for  the  punishment 
as  crimes  of  acts  which  the  ideas  and  sentiments  of  another  State 
would  tolerate,  and  perhaps  approve.  It  may  be  admissible,  per- 
haps, to  consider  the  probable  result  by  the  suggestion  of  cases 
which,  though  extreme  and  improbable,  may  not  be  far  removed 
from  others,  of  the  possibility  of  which  we  may  be  readily  con- 
vinced." 

"  Suppose  a  State,  after  many  years'  trial  of  a  prohibitory  liquor 
law,  should  come  at  last  to  the  conclusion  that  the  true  remedy 
for  the  evils  of  intemperance  was  to  punish  the  drinking  of  in- 
toxicating liquors,  and  should  therenpon  pass  laws  making  it  a 
felony.  Is  it  probable  that  the  other  States  would  surrender  fugi- 
tives for  punishment  under  such  laws  2  Suppose  a  State  were 
to  tolerate  and  sanction  the  institution  of  polygamy,  and,  in  order 
to  protect  it,  should  enact  that  the  departure  of  a  woman  from  a 
polygamous  household  should  be  punished  with  stripes  or  with 
imprisonment.  Is  it  likely  that  the  executive  of  another  State 
to  which  an  offender  against  such  a  law  had  fled  would  recognize 
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her  as  a  case  which  could  have  been  within  the  contemplation  of 
the  Convention  when,  as  one  of  the  securities  of  the  Union,  they 
agreed  that  no  State  should  permit  itself  to  become  an  asylun  for 
offenders  against  the  laws  oi  another?" 

After  stating  these  suppositions,  Judge  Coolej  proceeds  to  re- 
mark :  ^'  That  while  statutory  offenses  are  no  doubt  embraced, 
yet  that  if  a  State  were  to  do  a  thing  so  extraordinary  as  to  provide 
for  the  serious  punishment  of  some  act  which  the  prevailing  sen- 
timent of  the  Union  did  not  recognize  as  properly  punishable 
under  human  laws,  the  case  might  well  be  regarded  as  one  which 
presented  no  claim  which  inter-State  comity  could  recognize  by 
the  surrender  of  fugitives  from  it,  and  which,  therefore,  might 
reasonably  be  treated  as  one  the  Constitution  did  not  embrace." 

It  is  true  that  each  State,  being  sovereign  within  its  own 
territory,  is  the  sole  judge  as  to  what  shall  by  it  be  regarded  as 
a  crime  within  that  territory,  and  that,  so  far  as  the  question  of 
mere  power  is  concerned,  a  State  may  make  that  a  crime  which 
is  not  such  in  another  State,  and  ought  not  to  be  such  in  any 
State.  Eveiy  State  has  the  power  to  enact  barbarous  laws  for 
the  government  of  its  own  inhabitants. 

The  Constitution  of  the  United  States,  in  its  exti*adition  pro- 
vision, as  in  all  its  other  pi-ovisions,  is,  however,  2^  practical  in- 
strument, and,  as  such,  it  deals  with  things  as  they  are,  and  not 
with  mere  speculative  suppositions  as  to  what  is  possible ;  and 
hence  the  latter  are  not  to  be  taken  as  furnishing  a  rule  or  test 
for  its  interpretation.  It  is  assumed  in  the  Constitution  that  each 
State  has  the  right  to  bo  the  judge  of  its  own  criminal  legislation, 
subject  to  whatever  limitations  may  be  imposed  by  this  instru- 
ment ;  and,  in  providing  for  the  surrender  of  fugitive  criminals 
that  they  may  be  tried  and  punished  by  the  State  against  whose 
laws  they  have  offended,  the  Constitution,  as  a  practical  instru- 
ment, makes  no  exception  in  respect  to  any  class  of  crimes.  It 
takes  whatever  hazard  there  is  in  the  mere  possibility  that  a  State 
might  in  its  criminal  legislation  outrage  the  moral  sense  of  the 
other  States.  It  does  not  furnish  any  remedy  against  this  mere 
possibility. 

It  is  to  be  remembered,  morever,  that  the  Constitution  could 
not  make  the  laws  of  the  surrendering  State  the  rule  for  determin- 
ing what  shall  be  regarded  as  an  extradition  crime  in  the  demand- 
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log  State,  without  greatly  impairing  the  value  of  the  provision, 
and  making  it  promotive  of  discord  and  contention  rather  than 
harmony  among  the  States.  The  simple  object  of  the  provision 
is  to  aid  each  State  in  the  administration  of  its  own  laws,  leaving 
it  to  judge  what  those  laws  shall  be.  But  if  a  State,  asked  to 
make  the  surrender  of  a  fugitive  criminal,  is,  so  far  as  the  perform- 
ance of  this  duty  is  concerned,  also  to  be  the  judge  of  what 
those  laws  shall  be,  then,  as  remarked  by  Chief  Justice  Taney,  in 
KerUuchy  v.  DennisoUy  24  How.  66,  it  would  be  better  to  omit 
the  provision  altogether  and  leave  the  whole  matter  to  be  settled 
by  State  comity,  without  any  constitutional  regulation. 
.  This  theory  would  open  the  way  for  constant  "  controversy  and 
irritating  discussion"  between  the  States.  It  would,  on  the 
subject  of  extradition,  make  one  State  the  judge  of  the  propriety 
of  the  criminal  legislation  of  another  State,  and  compel  the  latter 
to  conform  its  laws  to  those  of  the  former,  in  order  to  avail  itself 
of  the  remedy,  with  the  right  in  the  former  to  judge  of  the 
question  of  such  conformity. 

The  bare  poeeibility  that  a  State  may  enact  criminal  laws  which, 
in  the  judgment  of  its  sister  States,  ought  not  to  be  enacted,  is 
surely  not  a  sufficient  reason  for  thus  construing  the  remedy  which 
the  Constitution  has  actually  provided.  It  will  be  time  enough 
soberly  to  consider  this  possibility,  and  provide  for  any  evil  that 
may  be  involved  in  it,  whea  it  becomes  a  fact  of  such  an  aggra- 
vated nature  as  to  demand  an  adequate  remedy.  Till  then,  it  is 
not  worthy  of  being  taken  into  the  account  in  construing  the  ex- 
tradition provision  of  the  Constitution. 


THB  PBOVISION  OP  THE  OONBTITUTION.  361 


CHAPTER  V. 


THE  OBIHINAL  OHABGE. 


The  next  question  that  claims  attention  is  the  cha/rge  of  crime, 
as  a  condition  precedent  to  the  obligation  of  delivering  up  a  fugitive 

criminal. 

• 

1.  The  Provision  of  the  Constitution. —  The  Constitution 
speaks  of  the  fugitive  as  "  a  person  cha/rged  in  any  State  with 
treason,  felony  or  other  crime."  The  term  '* charged"  is  un- 
doubtedly to  be  taken  in  the  legal  sense.  In  regard  t*o  it  Judge 
Cooley  says : 

^'  This  means  that  he  shall  be  charged  in  due  form  of  law,  in 
some  proper  judicial  proceeding  instituted  in  the  State  from 
which  ne  is  a  fugitive.  This  charge  is  to  be  the  foundation  for 
the  demand  and  for  the  warrant  of  surrender ;  and  it  cannot  be 
sufficient  unless  it  contains  all  the  legal  requisites  for  the  arrest  of 
the  accused  and  his  detention  for  trial  if  he  were  then  within  the 
State."     (Princeton  Review,  January,  1879,  p.  165.) 

The  question,  to  be  determined  in  extradition,  is  not  whether 
the  party  is  guilty,  but  whether  he  is  legally  charged  with  crime. 
In  ^771^  Matter  of  Clark^  9  Wend.  212,  Chief  Justice  Savage, 
in  answer  to  the  affidavit  of  the  prisoner  denying  the  truth  of  the 
charge  against  him,  remarked :  "  But  whether  he  is  guilty  or  not 
js  not  the  question  to  be  decided  here.  It  is  whether  he  has  been 
properly  charged  with  ga^t,  according  to  the  Constitution  and  act 
of  Congress.  *  *  *  It  is  not  necessary  to  be  show^  that 
such  person  is  guilty ;  it  is  not  necessary,  as  under  the  comity  of 
nations,  to  examine  into  the  facts  alleged  against  him  constituting 
the  crime ;  it  is  sufficient  that  he  is  charged  with  committing  the 
crime." 

The  question  whether  the  charge  is  true  or  not  belongs  to  the 
judicial  power  of  the  State  or  Territory  demanding  the  alleged 
fugitive  from  its  justice.  And  yet  that  State  or  Territory  must, 
in  order  to  get  possession  of  the  fugitive  and  subject  him  to  a 
trial  with  a  view  to  settle  this  question,  legally  charge  him  with 
46 
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having  committed  a  crime  therein.  The  ConBtitation  makes  this 
indispensable,  without  prescribing  the  manner  in  which  the 
charge  shall  be  made. 

It  is  not  necessary  that  the  charge  should  precede  the  escape  of 
the  fugitive,  since  it  may  be  just  as  validly  made  afterward ;  but 
it  is  necessary  that  it  should  set  forth  k  prima  facie  case  of  crime. 
(Grovemor  Fairfield's  Opinion,  24  Am.  Jurist,  228.) 

2.  The  Act  of  Congress.  —  The  first  section  of  the  Act  of 
February  12,  1793  (1  U.  S.  Stat,  at  Large,  302),  reproduced  as 
section  5278  of  the  Bevised  Statutes  of  the  CTnited  States,  pro- 
vides that  "  whenever  the  executive  authority  of  any  State  or  Tei> 
ritory  demands  any  person  as  a  fugitive  from  justice,  of  the  exec- 
utive authority  of  any  State  or  Territory  to  which  such  person  has 
fled,  and  produces  a  copy  of  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  of  any  State  or  Territory,  charging  the 
person  demanded  with  treason,  felony,  or  other  crime,  certified  as 
authentic  by  the  Governor  or  chief  magistrate  of  the  State  or 
Territory  from  whence  the  person  so  charged  has  fled,"  then  the 
prescribed  steps  for  his  delivery  shall  be  taken. 

This  statute  defines  the  manner  in  which  the  charge  is  to  be 
made,  and  in  this  respect  supplies  the  omission  of  the  Constitu- 
tion. It  must  be  made  by  ^^  an  indictment  found  "  against  the 
party  demanded,  or  by  ^'  an  affidavit  made  before  a  magistrate  of 
any  State  or  Territory  "  who  is  legally  competent  to  take  an  affi- 
davit. The  statute  further  provides  for  the  production,  with  the 
demand,  of  "  a  copy "  of  the  indictment  or  affidavit  making  the 
charge,  "  certified  as  authentic  "  by  the  executive  authority  of  the 
State  or  Territory  from  which  the  person  has  fled. 

The  design  of  these  provisions  is,  in  a  legal  way,  to  bring  to  the 
knowledge  of  the  executive  authority  on  which  the  demand  is 
made  this  form  oi  prima  facie  evidence  that  a  crime  has  actually 
been  committed,  sufficiently  conclusive  to  justify  the  action  of 
that  authority  in  the  arrest  and  delivery  of  the  accused  party. 
This  evidence  consists  wholly  in  legally  authorized  paper  docu- 
ments presented  to  this  authority  for  its  consideration,  and,  if  the 
documents  contain  the  proper  requisites,  for  its  affirmative  action 
in  compliance  with  the  demand. 

The  evident  theory  of  the  statute  is  that  the  legal  accusation. 
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namely,  an  indictment  or  affidavit,  charging  the  party  with  the 
commission  of  crime,  that  would  have  justified  his  arrest  and 
commitment  to  prison,  or  holding  him  to  bail,  in  the  State  or 
Territory  in  which  the  crime  is  charged  to  have  been  committed, 
had  he  not  fled  therefrom,  shall  be  sufficient  to  authorize  his  ar- 
rest in  the  State  or  Territory  where  he  has  sought  refuge,  and  his 
removal  therefrom  to  the  State  or  Territory  having  jurisdiction 
of  the  crime.  An  indictment  found  by  a  grand  jury,  or  a  com- 
plaint under  oath  before  a  magistrate  competent  to  administer  an 
oath  and  issue  a  warrant  of  arrest,  is  the  established  American 
*  manner  of  making  a  legal  charge  of  crime,  and  thus  initiating 
criminal  proceedings  against  a  party;  and  Congress  saw  fit  to 
adopt  this  manner  of  making  the  charge  in  the  extradition  of  fu- 
gitive criminals. 

No  mention,  in  the  law  of  Congress,  is  made  of  an  '^  informa- 
tion ''  as  a  mode  of  charging  crime ;  and  yet  in  some  of  the  States 
it  is  a  legal  mode  of  making  such  a  charge  in  respect  to  certain 
crimes,  and,  as  to  these  crimes,  is  the  equivalent  of  an  indictment 
by  a  grand  jury.  An  information,  being  in  its  form  and  sub- 
stance  similar  to  an  indictment,  is  a  charge  of  crime  filed  in  the 
office  of  the  clerk  of  a  court,  by  the  proper  law  officer  of  the  gov- 
ernment, generally  a  district  attorney,  who  acts  ex  officio^  without 
the  intervention  of  a  grand  jury.  And,  where  this  method  is 
provided  for  by  the  laws  of  a  State,  an  information  takes  the 
place  of  an  indictment  in  respect  to  the  crimes  to  which  it  is  ap- 
plicable, and  serves  the  same  purpose,  so  far  as  bringing  the 
accused  party  to  trial  is  concerned. 

There  is  no  doubt  that  a  charge  of  crime  in  this  form,  where  it 
is  legal  according  to  the  laws  of  a  State,  though  not  technically 
an  indictment,  and  not  in  express  terms  mentioned  in  the  law  of 
Congress,  comes  within  the  meaning  of  the  law,  and  would  and 
should  be  so  regarded  for  the  purpose  of  extradition,  if  properly 
made.  The  obvious  intent  of  the  law  is  that  the  party  shall  be 
charged  with  crime  in  the  usual  manner  in  which  such  charges 
are  made  in  the  State  where  the  crime  is  alleged  to  have  been 
committed.  The  proceeding  begins,  not  with  the  executive  au- 
thority of  the  demanding  State  or  Territory,  but  with  the  judi- 
cial branch  of  the  government  thereof ,  and  until  proceedings 
are  here  commenced,  resulting  in  a  charge  of  crime,  the  executive 
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authority  has  no  power  to  act  in  the  case.  Chief  Jostice  Taney, 
in  KerUucJcy  v.  Dennisonj  24  How.  66,  104,  alluding  to  the  pro- 
vision of  the  Constitution  on  this  subject,  said  that  the  executive 
authority  of  a  State  is  "  not  authorized  by  this  article  to  make  a 
demand  unless  the  party  was  charged  in  the  regular  course  of 
judicial  proceedings." 

It  was  held,  in  Ex  parte  WhiU,  49  Cal.  443,  that  the  Gover- 
nor of  California  "  has  no  authority  to  surrender  a  furtive  who 
has  committed  a  crime  in  another  State,  unless  judicial  proceed- 
ings have  been  commenced  against  him  for  the  crime  in  the  State 
in  which  it  was  committed." 

The  Supreme  Court  of  Iowa,  in  The  State  v.  Huffard  ei  al.j  28 
Iowa,  891,  held  "  that  a  charge  of  the  crime  against  the  person 
to  be  arrested  and  delivered  up  must  be  made  in  the  State  where 
the  offense  was  committed,  in  the  form  of  an  indictment,  inform- 
ation, or  accusation  known  to  the  law  of  such  State,  before  some 
court,  magistrate,  or  oflScer  thereof."  Judge  Beck,  in  stating  the 
opinion  of  the  court  in  this  case,  said  "  that,  to  authorize  the  ar- 
rest, there  must  be  a  charge  pending  against  the  accused  in  an- 
other State  or  Territory." 

Ordinarily,  the  charge  of  crime,  whether  by  indictment  or 
information,  or  by  an  affidavit  before  a  magistrate  will  be  imme- 
diately followed  by  the  issue  of  a  warrant  for  the  arrest  of  the 
accused  party,  if  the  accusation  be  deemed  sufficient  to  justify  an 
arrest.  The  law  of  Congress,  however,  does  not  specify  the  issue 
of  such  a  warrant  or  the  production  of  a  copy  thereof,  as  a  con- 
dition precedent  to  the  right  of  making  a  demand  or  the  obliga- 
tion to  deliver  up  the  alleged  fugitive.  It  is  enough  that  the 
party  has  been  charged  with  crime  in  the  manner  prescribed, 
whether  a  warrant  for  his  arrest  has  been  actually  issued  or  not ; 
and  this  is  always  indispensable. 

3.  The  Two  Forms  of  the  Charge.  —  The  charge  may  be 
made  by  a  regular  indictment,  or  by  an  affidavit  before  the  proper 
magistrate,  either  of  which  is  legally  valid  for  the  purpose  in 
question.  The  statute  makes  no  distinction  between  them  as  to 
their  efficacy  for  this  purpose. 

And  yet  these  two  forms  of  charging  a  crime  are  by  no  means 
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different  oames  for  preeiBelj  the  same  thing.  Oovemor  Seward^ 
in  his  letter  of  July  14,  1841,  to  the  Governor  of  Georgia,  thus 
sharply  draws  the  contrast  between  an  indictment  and  an  affidavit : 

"  I  may,  nevertheless,  remind  your  Excellency  that  there  is  a 
wide  difference  between  an  affidavit  charging  crimes  and  an  in- 
dictment. The  former  is  a  hurried  proceeding.  It  is  the  act  of 
a  single  individual,  a  voluntary  accuser.  He  may  be  ignorant, 
prejudiced,  malicious,  corrupt,  and  even  depraved.  Often,  if  not 
always,  he  is  an  aggrieved  accuser.  There  are  manifest  reasons, 
then,  for  scrutinizing  his  complaint." 

"  An  indictment,  on  the  contrary,  is  the  solemn  verdict  of  a  grand 
jury,  selected  upon  the  grounds  of  their  intelligence  and  virtue, 
sworn  and  charged  diligently  to  inquire  and  true  presentment 
make  upon  evidence,  and.  with  comprehensive  powers  to  collect 
testimony,  and  a  right  to  have  legal  advice  in  making  deductions 
of  law.  The  grand  jury  is  a  regularly  constituted  tribunal.  A 
majority  must  hear  a  complaint.  A  majority  must  pronounce  an 
indictment  to  be  a  true  bill,  and  their  verdict  must  be  rendered 
in  open  court.  The  indictment  as  preferred  by  the  prosecuting 
officer  may  be  regarded  as  a  charge  submitted  by  him  to  tlie 
grand  jury,  and  it  is  not  until  they  have  inquired,  upon  oath,  into 
all  the  facts  and  circumstances  of  the  case  proven  to  them  by 
competent  witnesses,  that  they  can  affirm  the  charge  and  give  it 
force  and  effect."    (Seward's  Works,  vol.  2,  p.  528.) 

This  difference  between  the  two  methods  of  charging  crime, 
so  forcibly  stated  by  Governor  Seward,  does  not  by  any  means 
destroy  the  legal  efficacy  of  an  affidavit  as  one  of  the  methods, 
since  the  law  for  good  reasons  has  made  it  such  a  method ;  but 
it  does  constitute  a  reason  why,  when  the  charge  is  in  this  form, 
it  should  be  carefully  scrutinized  by  the  executive  authority  whose 
duty  it  is  to  deal  with  the  subject.  The  a  pinori  presumptions, 
that  attach  to  an  indictment,  are  not  equally  applicable  to  an  affi- 
davit. 

Judge  Andrews,in  stating  the  opinion  of  the  Court  of  Appeals  in 
The  People^  ex  rd.  Zaiorenoey  v.  Brady ^  56  N.  Y.  182,  said  :  "  It 
cannot  be  held  that  any  less  degree  of  certainty  is  admissible  in 
an  affidavit  charging  conspiracy  than  is  required  in  an  indictment 
for  the  same  offense.  If  any  distinction  exists  in  this  respect,  the 
affidavit  should  be  more  full  and  explicit."     The  prisoner  in  this 
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case  wad  discharged  because,  upon  a  critical  examination  of  the 
affidavits  that  formed  the  basis  of  the  proceeding,  it  did  not,  in 
the  judgment  of  the  court,  appear  that  these  affidavits  reallj 
charged  him  with  any  crime  known  to  the  laws  of  Michigan,  from 
which  State  he  was  aUeged  to  be  a  fugitive. 

4.  Certification  of  the  Charge.  —  The  provision  of  the  law 
is  that  ^^  a  copy  "  of  the  indictment  found  or  the  affidavit  made 
before  the  proper  magistrate,  charging  the  crime  against  the  per- 
son demanded,  shall  be  produced  with  the  demand,  and  that  it 
shall  be  "  certified  as  authentic  by  the  Governor  or  chief  magis- 
trate of  the  State  or  Territory  from  whence  the  person  so  charged 
has  fled." 

It  is  hence  not  necessary  to  produce  the  original  indictment  or 
affidavit.  It  is  sufficient  to  produce  "  a  copy  "  thereof,  certified 
in  the  way  prescribed. 

This  certification,  by  the  authority  mentioned,  is  the  legal 
guaranty  as  to  the  existence  of  the  indictment  or  affidavit,  as  the 
case  may  be,  and  as  to  the  fact  that  the  "  copy  "  of  the  same  pro- 
duced is  a  true  and  genuine  copy,  and  not  a  fraud  or  a  forgery, 
so  that  thi  Governor  of  a  State  or  Territory  to  whom  the  demand 
is  addressed,  and  who  is  asked  to  make  the  delivery,  will,  in  legal 
effect,  have  before  him  the  original  indictment  as  found,  or  the 
original  affidavit  as  made,  in  the  State  or  Territory  from  which 
the  demand  proceeds.  The  certification  does  not  in  any  respect 
change  the  character  or  contents  of  the  indictment  or  affidavit. 
It  authenticates  the  "copy"  as  a  true  and  veritable  exhibit 
thereof. 

The  law  assumes  that  the  executive  who  performs  this  duty 
will  assure  himself  of  the  facts  to  which  he  thus  officially  certi- 
fies. It  does  not  prescribe  the  manner  by  which  he  sliall  be  so 
assured,  but,  assuming  that  he  will  be  no  party  to  a  fraud  or 
trick,  it  leaves  this  to  his  discretion  and  integrity.  He,  of  course, 
cannot  honestly  certify  to  the  "  copy  "  until  properly  informed 
on  the  subject.  Indeed,  in  legal  contemplation,  he  himself  makes 
this  "  copy." 

The  certification,  being  properly  made,  is  oonoltmve  evidence 
as  to  the  correctness  of  the  "  copy  "  of  the  indictment  or  affidavit, 
and  as  to  the  existence  of  one  or  the  other  in  accordance  with  the 
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lawB  of  the  State  or  Territory  in  which  the  charge  is  made.  In 
The  Matter  of  Mwnclhester^  5  Cal.  237,  the  court  held  that  "  the 
Governor  of  the  State  issuing  the  requisition  for  the  fugitive  is 
the  only  proper  judge  of  the  authenticity  of  the  affidavit,  and  the 
judge,  on  habeas  corpus^  cannot  go  behind  this  action  to  inquire 
whether  the  affidavit  was  a  forgery." 

So,  also,  in  Kiivgahurtfs  Gase^  106  Mass.  223,  it  was  held  that 
**  the  certificate  of  the  Governor  of  another  State,  in  demanding 
of  the  Governor  of  this  Commonwealth  to  surrender  a  fugitive 
from  justice,  that  a  copy,  produced  with  the  demand,  of  a  com- 
plaint made  on  oath  to  a  person  styled  a  trial  justice  of  the  peace 
in  said  State,  charging  the  fugitive  with  a  crime,  is  authentic, 
sufficiently  authenticates  the  capacity  of  the  person  as  a  magistrate 
authorized  to  receive  the  complaint,  within  both  the  U.  S.  St.  of 
1793,  ch.  7,  §  1,  and  Gen.  Sts.,  ch.  177,  §  1." 

Chief  Justice  Taney,  in  Kentucky  v.  Denniaon^  14  How.  66, 
106,  having  quoted  the  act  of  Congress,  proceeded  to  say:  "  It 
will  be  observed  that  the  judicial  acts  which  are  necessary  to 
authorize  the  demand,  are  plainly  specified  in  the  act  of  Congress, 
and  the  certificate  of  the  executive  authority  is  made  conclusive 
as  to  their  verity  when  presented  to  the  executive  of  the  State 
where  the  fugitive  is  found." 

This  is  evidently  in  accordance  with  the  design  of  the  law.  It 
meant  to  make  the  certification  sufficient  to  establish  the  points 
to  which  it  refers,  and  not  leave  them  open  to  debate  before  the 
Governor  to  whom  the  requisition  is  addressed. 

The  usual  form  of  making  this  certificate  is  to  incorporate  it  in 
the  requisition  as  a  part  thereof,  reciting  that  it  appears  from  the 
annexed  copy  of  the  indictment  or  affidavit,  which  is  authentic 
and  duly  authenticated  in  accordance  with  the  laws  of  this  State, 
that  A.  B.  stands  charged  with  crime,  etc.  This  covers  the  whole 
ground,  and  makes  the  requisition  conclusive  as  to  the  points 
certified  to,  so  that  the  executive  to  whom  the  requisition  is  ad- 
dressed has  no  right  to  go  behind  the  certification  and  inquire 
iuto  its  correctness. 

Section  2973  of  the  Revised  Statutes  of  Arkansas,  1874,  pro- 
vides that,  where  a  party  has  been  arrested  by  a  judicial  magis- 
trate before  a  demand  for  his  delivery,  and  examined  by  such 
magistrate,  the  Governor  of  that  State,  if  in  his  opinion  the  ex- 
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amination  contains  sofficieDt  evidence  to  warrant  the  finding  of 
an  indictment,  sh^l  forthwith  notify  the  Governor  of  the  State 
or  Territory  in  which  the  crime  is  alleged  to  have  been  committed 
of  the  proceedings  against  the  person  arrested,  and  that  he  will 
be  delivered  on  demand  without  requiring  a  copy  of  the  indict' 
ment  to  accompany  the  demand. 

A  similar  provision,  in  like  circumstances,  is  contained  in  sec- 
tion 4  of  chapter  44  of  the  General  Statutes  of  Colorado,  1883, 
and  in  section  9  of  chapter  44  of  the  Compiled  Laws  of  Kansas 
(Dassler),  1881. 

These  provisions  are  manifestly  unconstitutional,  because  in- 
consistent with  the  law  of  Congress.  This  law  provides  that  the 
demanding  executive  must  produce,  with  the  demand,  a  copy  of 
an  indictment  found,  or  an  affidavit  made  before  a  magistrate  in 
any  State  or  Territory,  charging  the  crime,  and  that  this  copy 
must  be  certified  as  authentic  by  the  demanding  executive,  as  the 
condition  precedent  to  the  obligation  of  delivery.  Congress 
plainly  intended  that  this  should  be  the  rule  by  which  the  delivery 
should  be  governed,  and  that  no  delivery  should  be  made  without 
a  compliance  with  this  rule.  A  State  law,  superseding  the  ne- 
cessity of  a  certified  copy  of  the  indictment,  on  the  theory  that 
the  evidence  in  the  opinion  of  the  executive  is  sufficient  to  warrant 
an  indictment,  is  clearly  not  consistent  with  the  law  of  Congress. 

5.  The  Reality  and  Sufficiency  of  the  Criminal  Charge.— 

The  question  whether  there  is  any  charge  of  crime  against  a  party, 
and,  if  so,  then  whether  the  charge  is  sufficiently  made,  must,  in 
the  first  instance,  be  considered  and  determined  by  the  Governor 
of  the  State  or  Territory  who  makes  the  demand..  He  must,  in 
the  very  nature  of  things,  decide  both  of  these  questions,  and  if 
he  answers  either  or  both  in  the  negative,  he  will  then  see  no 
occasion  for  making  any  demand. 

So,  also,  the  Governor  to  whom  the  demand  is  addressed,  in 

the  event  that  one  is  made,  must  pass  judgment  upon  the  same 
questions.  He  must  read  and  examine  the  papers  presented  to 
him,  and  determine  whether  they  are  conformable  to  the  require- 
ments of  law.  The  law  requires  that,  in  one  or  the  other  of  the 
ways  specified,  a  crime  shall  be  charged,  as  the  condition  precedent 
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to  the  obligation  of  delivery ;  and  whether,  in  the  case  presented 
to  him,  this  has  been  done  or  not,  is  a  question  which  he  mnst 
determine,  since  it  is  necessarily  involved  in  that  of  his  legal  daty 
in  the  premises.  He  cannot  intelligently  decide  the  latter  question, 
without  determining  the  former. 

Judge  Gilbert,  in  stating  the  opinion  of  the  General  Term  of 
the  Supreme  Cpurt  of  New  York  in  The  People^  ex  rel.  Draper^ 
V.  Pinkerton^  17  Hun,  199,  said  :  "  The  duty  of  the  Governor  of 
this  State  to  issue  the  rendition  warrant  was  imperative.  Having 
performed  the  quasi  judicial  function  of  determining  that  the 
act  of  Congress  had  been  complied  with  by  the  Governor  of 
Massachusetts,  the  only  remaining  part  of  his  duty  was  ministerial 
only."  That  is  to  say,  having,  by  examination,  decided  that  the 
case,  as  presented  in  the  papers,  came  within  the  provision  of  the 
law,  then  he  had  only  to  do  what  the  law  directed  to  be  done. 
This  "  quasi  judicial  function  "  preceded  and  was  necessary  to  the 
"  ministerial "  part  of  his  duty. 

Chief  Justice  Taney,  in  Kentucky  v.  Dennison^  24  How.  66, 
154,  referred  to  the  necessity  that  the  charge  of  crime  should  be 
made  "  in  the  regular  course  of  judicial  proceedings,"  and  then 
proceeded  to  say :  "  It  is  equally  necessary  that  the  executive 
authority  of  the  State,  on  which  the  demand  is  made,  should  be 
saiisjled  h/  competent  proof  that  the  party  was  so  charged."  The 
Governor  is  to  be  "  satisfied  "  on  this  question  of  fact ;  and  the 
only  way  in  which  he  can  be  thus  satisfied  is  to  examine  the  con- 
tents of  the  certified  copy  of  the  indictment  or  afiidavit,  as  the 
case  may  be,  and  thereby  ascertain  whether  a  crime  is  charged 
therein. 

The  object  in  setting  forth  the  crime,  not  simply  by  its  title, 
but  in  the  material  facts  and  circumstances  which  constitute  a 
legal  description  of  the  offense  alleged,  and  which  must  be  stated 
in  order  to  make  the  charge  a  legal  accusation,  is  to  enable  the 
Governor  to  judge  whether  a  crime  has  been  charged  with  suffi- 
cient explicitness  and  certainty  to  justify  the  arrest  and  surrender 
of  the  accused  party.  The  certified  copy  of  the  indictment  or 
affidavit  is  by  the  law  made  the  source  of  his  light  on  this  point ; 
and  while  he  has  no  right  to  impeach  its  verity,  unless  he  has 
reason  for  regarding  it  as  a  forgery,  he  certainly  has  a  right  to 

judge  of  its  character  and  contents. 

47 
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The  coiirtfl,  whenever  they  have  had  occasion  to  consider  the 
question  in  proceedings  on  Jiabeas  oorpu8j  have  unif ormlj  adhered 
to  the  general  rnle  that  the  requirements  of  the  law  in  relation 
to  the  charge  of  crime  should  be  strictly  complied  with,  as  indis- 
pensable to  the  legality  of  the  demand,  and  the  resulting  obli- 
gation of  delivery ;  and  so  far  as  they  have  differed  at  all,  the 
difference  has  related  to  what  is  involved  in  these  requirements. 

The  Supreme  Court  of  Texas,  in  ex  parte  Thornton^  9  Texas, 
GS5,  after  stating  the  law  on  the  subject,  proceeded  to  say : 

'^  But  so  far  from  its  appearing  on  the  face  of  the  warrant  that 
such  copy  has  been  presented  to  the  executive,  and  that  the  war- 
rant was  issued  in  consequence  thereof,  it  appears,  on  the  contrary, 
that  the  executive  acted  on  the  representation  of  the  executive  of 
the  State  of  Arkansas,  to  the  effect  that  the  relator  stood  charged 
with  the  crime  of  forgery  in  tliat  State.  These  were  altogether 
insufficient  to  give  the  Governor  jurisdiction  in  the  case.  The 
representations  of  the  executive  of  the  demanding  State  are  of  no 
effect,  unless  supported  by  a  duly  authenticated  copy  of  the  in- 
dictment found  or  the  affidavits  made." 

The  prisoner  m  this  case  was  discharged  because,  under  the 
law,  the  Governor  of  Texas,  upon  the  evidence  before  him  as  to 
the  commission  of  a  crime,  had  no  authority  to  issue  a  Warrant  for 
his  arrest. 

In  The  Matter  of  ClarJc^  9  Wend.  212,  Chief  Justice  Savage, 
having  referred  to  the  law  of  Congress  on  the  subject,  said :  "  In 
order  therefore  to  give  the  Governor  of  this  State  jurisdiction  in 
such  a  case,  three  things  are  requisite :  1.  The  fugitive  must  be 
demanded  by  the  Executive  of  the  State  from  which  he  fled.  2. 
A  copy  of  the  indictment  found  or  an  affidavit  made  before  a 
magistrate,  charging  the  fugitive  with  having  committed  the 
crime.  3.  Such  copy  of  the  indictment  or  affidavit  must  be  cer- 
tified as  authentic  by  the  executive.  If  these  prerequisites  have 
been  complied  with,  then  the  warrant  of  the  Governor  has  properly 
issued,  and  the  prisoner  is  legally  restrained  of  his  liberty." 

Holding  that  the  case,  as  presented  to  the  court,  showed  such  a 
compliance,  the  Chief  Justice  further  said  that  "  the  Governor  of 
New  York  had  full  power  and  authority  to  issue  his  warrant,  to 
direct  Clark  to  be  arrested  and  delivered  over  to  the  agent  of  the 
State  of  Rhode  Island." 
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Judge  Russell,  City  Judge  of  New  York,  having,  in  Solamans^ 
CasCy  1  Abb.  Pr.  (N.  S.),  847,  adverted  to^e  extradition  clause  of 
the  Constitution  and  the  law  of  Congress  to  carry  it  into  effect, 
said  in  regard  to  the  latter :  ^^  The  act  is  summary  in  its  effect, 
and  must  be  strictly  complied  with ;  otherwise  a  warrant  issued 
under  it  would  be  absolutely  void."  Keferring  to  the  conditions 
stated  by  Chief  Justice  Savage,  9upra^  he  further  said  that  they 
had  not  been  complied  with  in  this  case,  and  hence  that  ^^  the 
Governor  of  New  York  had  no  authority  to  issue  his  warrant  to 
arrest  the  prisoners,  and  direct  that  they  be  delivered  over  to  the 
agent  of  the  State  of  Louisiana."  On  tliis  ground  he  ordered 
them  to  be  discharged. 

In  The  Matter  of  RuUer,  7  Abb.  Pr.  (N.  S.),  67,  Judge  Mc- 
Cnnn,  of  the  Superior  Court  of  the  City  of  New  York,  said  that 
the  return  to  the  writ  of  habeas  corpus  shows  that  "  the  prisoner 
was  arrested  and  is  detained  by  no  authority  whatever."  The 
mere  requisition  of  the  Governor  of  Tennessee,"  of  itself  and 
without  more,  affords  no  authority  or  justification  for  his  ina- 
prisonment."  The  aflBdavit  of  Mr.  Hyatt  "  merely  embodies  a 
hearsay  statement,  communicated  by  telegraph,  that  the  prisoner 
is  charged  in  Tennessee  with  an  offense  against  the  laws  of  that 
Commonwealth.  This  paper,  apart  from  being  nothing  more 
than  the  repetition  of  a  rumor,  is  fatally  defective  otherwise,  in 
not  incorporating  an  authenticated  copy  of  the  charge  or  indict- 
ment against  the  prisoner  in  Tennessee."  There  being  no  legal 
cause  for  his  detention,  the  court  ordered  him  to  be  discharged. 

In  Ex  parte  Pfitzer^  28  Ind.  440,  it  was  held  by  the  court  that 
the  papers,  accompanying  the  requisition  of  the  Governor  of 
Illinois  upon  the  Governor  of  Indiana,  "  did  not  satisfy  the  require- 
ments of  the  act  of  Congress  upon  the  subject  of  the  rendition 
of  fugitives.  A  copy  of  the  indictment  must  be  produced  before 
the  Governor  of  the  State  is  authorized,  upon  the  requisition  of 
the  Governor  of  another  State,  to  issue  his  warrant  for  the  arrest 
of  the  fugitive."  Such,  as  the  court  held,  was  not  the  fact  in 
tliis  case,  and  hence  the  warrant  was  held  to  be  illegally  issued 
and  void. 

These  cases  are  examples  of  the  uniform  doctrine  of  courts 
that  the  charge  of  crime,  made  in  the  way  prescribed  by  the  law 
of  Congress,  must  exist  as  a  fact^  and  the  evidence  of  this  facty 
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as  also  prescribed  by  Congress,  must  accompany  the  demand  for 
the  delivery  of  the  alleged  fugitive,  or  the  demand  will  have  no 
legal  character  whatever,  and  create  no  obligation  of  delivery. 
The  mere  statement  of  the  demanding  execative  that  the  party 
demanded  is  charged  with  crime,  unaccompanied  by  the  evidence 
provided  for  by  Congress,  is  insuflBcient.  It  proves  nothing. 
The  prescribed  evidence  must  be  produced,  and  it  must  establish 
the  fact  alleged  in  the  demand. 

As  to  the  question  whether  the  certified  copy  of  the  indictment 
or  affidavit  shows  that  the  conduct  set  forth  is  a  crime,  Judge 
Cooley  makes  the  following  observations : 

^  It  is  a  rule  of  evidence  that  the  authorities  of  one  State  may 
assume  that  the  common  law  of  another  State  is  like  their  own, 
but  that  they  cannot  take  judicial  notice  what  innovations  have 
been  made  by  statutes  of  another  State  upon  its  common  law. 
Therefore,  if  the  indictment  or  afiidavit  contain  the  requisites  of 
a  charge  of  a  common-law  offense,  it  is  presumptively  a  charge 
of  crime  in  dae  form  of  law.  If,  on  the  other  hand,  it  charges 
as  a  crime  conduct  that  would  not  be  criminal  at  common  law,  the 
executive  of  another  State  cannot  know  that  such  conduct  is  crim- 
inal until  the  statute  is  shown  which  makes  it  so.  But  this  can 
seldom  cause  embarrassment,  because  the  published  volumes  of 
the  laws  of  other  States  are  generally  made  evidence  by  statute, 
and  the  Governor  has  only  to  look  into  the  proper  book  in  his 
own  or  the  State  library  to  ascertain  what  he  is  required  to  know 
on  that  subject."     (Princeton  Review,  January,  1879,  p.  166.) 

This  supposes  that  an  indictment  or  affidavit  may  be  so  defec- 
tive as  really  not  to  charge  any  crime.  It  further  supposes  that 
where  the  offense  charged  is  a  purely  statutory  crime,  the  Gov- 
ernor may  and  should  examine  the  law  of  the  demanding  State, 
in  order  to  ascertain  whether  the  action  set  forth  is  an  offense 
against  that  law,  if  the  facts  are  as  charged.  If  the  offense 
charged  is  a  common-law  offense,  then,  as  a  rule  of  evidence,  the 
presumption  is  that  it  is  such  a  crime  by  the  common  law  of  the 
demanding  State. 

If  the  averments  of  the  indictment  or  affidavit,  though  sub- 
stantially charging  a  crime,  are  lacking  in  technical  accuracy,  and 
for  this  reason  raise  a  doubt  as  to  their  legal  sufficiency,  who  is  to 
solve  that  doubt?  Judge  Cooley  asks  this  question,  and  cites 
several  cases  in  which  the  matter  was  remitted  to  the  courts  of 
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the  demanding  State.  {Johnston  v.  RUeyy  13  Ga.  97 ;  The  State 
V.  Buziney  4  Harring.  572 ;  The  Matter  of  Yoorheea^  3  Vroom, 
141 ;  and  Davis's  Case,  122  Mass.  324.) 

Chief  Justice  Beasley,  responding,  in  The  Matter  of  YoorJieeSj 
8  Vroom,  141,  to  the  ohjection  "  that  although  the  false  pretenses 
are  set  forth  in  the  pleading,  there  are  no  statements  in  it  to  show 
how  such  pretenses  wei-e  made  operative  in  the  production  of  the 
fraud  which  is  alleged,"  said : 

**  It  would  be  a  complete  answer  to  this  position  to  remark, 
that  there  is  no  rule  of  criminal  pleading  which  requires  such 
manifestation,  and  that  many  of  the  approved  precedents,  in  this 
respect,  accord  with  the  form  criticised.  But,  to  avoid  miscon- 
ception, it  is  deemed  best  to  resolve  the  question  on  the  more 
general  ground  that  this  is  a  matter  of  pleading  with  which  the 
authorities  of  this  State  have  no  concern.  It  is  clear  that  this 
indictment  does  contain  a  charge  of  the  commission  of  crime 
against  the  laws  of  New  Hampshire,  and  that  is  all  that  is  nec- 
essary. It  is  for  the  judicial  tribunals  of  the  latter  State  to  de- 
cide upon  the  sufficiency  of  such  charge  as  a  matter  of  technical 
pleading." 

So,  also,  in  Dcms's  Gase^  122  Mass.  824,  the  court  held  that 
it  could  not  discharge  the  prisoner  on  account  of  merely  *'  formal 
defects  in  the  indictment,"  since  this  belonged  to  the  question  of 
"  technical  pleading,"  and  was  to  be  disposed  of  "  in  the  State  in 
which  the  indictment  was  found."  Judge  Oooley  remarks  that 
"  in  Delaware  this  view  was  adhered  to  so  strictly  that  a  fugitive 
was  surrendered,  notwithstanding  the  Superior  Court  of  the 
State,  after  having  examined  into  the  facts  of  the  case,  had 
reached  the  conclusion  that  the  alleged  crime  was  nothing  but  a 
civil  trespass."  {The  State  v.  Schtemm,  4  Harring.  577.)  It  is 
difficult  to  reconcile  such  a  decision  with  the  plain  letter  and  in- 
tent of  the  law,  since  the  defect  was  not  a  matter  of  '^  technical 
pleading,"  but  a  failure  to  charge  a  crime. 

The  New  York  Court  of  Appeals,  in  The  People^  ex  reL  Law- 
renoej  v.  Brady ^  56  N.  T.  182,  having  before  it  the  papers  that 
were  presented  to  the  Governor  of  that  State,  examined  these 
papers,  and  among  other  things,  held  as  follows :  1.  That  the 
affidavits  were  not  sufficient  to  authorize  the  issuing  of  the  execu- 
tive warrant.     2.  That  they  did  not  necessarily  charge  a  crime, 
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as  the  thus  obtaining  property  was  not,  by  the  common  law,  in 
all  cases  a  crime.  3.  That  it  was  not  made  to  appear  that  the 
fugitive  was  guilty  of  any  offense  punishable  by  the  laws  of 
Michigan,  which  was  the  demanding  State.  4t.  That  if  a  con- 
spiracy to  do  a  wrongful  act  affecting  the  property  of  another  is 
an  offense  by  the  laws  of  said  State,  although  neither  the  end  nor 
the  means  are  criminal,  that  fact  should  have  been  shown  by  the 
affidavits.  5.  That  the  court  cannot  take  judicial  notice  of  the 
law  of  that  State,  and  in  the  absence  of  proof,  the  presumption 
is  that  the  courts  of  that  State  agree  with  our  own  in  declaring 
and  interpreting  the  common  law. 

The  prisoner  was  discharged,  in  this  case,  on  the  ground  of  the 
insufficiency  of  the  affidavits,  upon  which  the  arrest  was  founded, 
to  set  forth  a  crime  according  to  the  laws  of  Michigan.  The  court 
assumed  its  right  to  pass  upon  this  question,  and  did  not  remit 
it  to  the  courts  of  Michigan,  and  in  so  doing,  it  in  effect  held 
that  the  Governor  of  the  State  had  made  a  mistake  in  the  issue 
of  the  warrant  for  arrest  and  delivery. 

The  Judges  of  the  Supreme  Court  of  Maine,  in  their  opinion 
given  to  the  Governor  of  that  State,  said  :  "  In  our  opinion  it  is 
the  duty  of  the  executive  of  this  State  to  caase  to  be  deliyered 
over  to  the  agent  of  another  State,  at  the  request  of  the  execu- 
tive thereof,  a  citizen  of  this  State  charged  by  indictment  with 
the  fraud  before  set  iorthyiohich,heingi7idiotedin  suchState^  may 
he  presumsd  to  he  there  regarded  as  a  crimey  if  the  executive 
of  this  State  is  satisfied  that  such  citizen  has  fled  from  justice  from 
the  State  making  the  demand,  and  not  otherwise."  (24Amer. 
Jurist,  226.)  The  point,  to  be  here  observed,  is  that  these  Judges 
make  the  fact  of  an  indictment  the  basis  of  a  presumption  that  the 
fraud  set  forth  therein  is  a  crime  according  to  the  laws  of  the  de- 
manding State  sufficient  to  justify  the  arrest  and  delivery,  with- 
out further  proof  showing  this  fact. 

Judge  Westbrook,  in  The  Matter  of  Briscoe j  61  How.  Pr.  422, 
said : 

**  Briscoe  was  indicted  in  the  State  of  Georgia  for  the  fraudu- 
lent conversion  of  property  intrusted  to  him  as  a  commission 
merchant,  to  be  sola.  As  the  act  of  1793  makes  the  evidence  of 
the  right  to  demand  the  fugitive  '  the  copy  of  the  indictment 
found,'  and  such  copy  was  produced  to  the  Grovernor  of  this  State, 
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it  Ib  nnnecesBarj  to  examine  the  queetion  wbeiher  or  not  the 
alleged  ofiense  charged  in  the  indictment  is  one  known  to  the 
laws  of  our  State,  and  if  not,  whether  or  not  proof  should  have 
accompanied  the  papers,  showing  that  it  was  a  crime  under  the 
laws  of  the  State  of  Georgia.  In  The  Matter  cf  Lawrence  (66 
N.  T.  182), before  referred  to,  the  Court  of  Appeals,  in  demand- 
ing evidence  that  the  alleged  offense  charged  in  the  affidavit  was 
a  crime  under  the  laws  oi  Michigan,  put  it  upon  the  ground  that 
it  did  *  not  appear  that  an  indictment  had  been  found  against  the 
relator,'  and  ^  the  fact  that  an  inferior  magistrate  has  issued  a  war- 
rant of  arrest  upon  the  same  proof  as  was  presented  to  the  execu- 
tive of  this  State,  does  not  justify  the  inference  that  a  legal  crime 
was  charged  in  the  affidavits.'  As  the  case  before  us  is  directly 
within  the  law  of  Congress,  our  conclusion  is  that  the  indictment 
produced  is  sufficient  evidence  that  the  party  is  charged  with  a 
crime  known  to  the  laws  of  Georgia,  and  that  no  valid  exception 
to  the  order  of  the  Governor  exists  on  this  ground." 

The  ruling  and  the  reasoning  of  Judge  Westbrook,  in  this 
ease,  proceed  upon  the  supposition  that  an  indictment  of  itself 
sufficiently  settles  the  fact  that  the  crime  charged  is  a  crime 
according  to  the  laws  of  the  demanding  State.  The  New  York 
Court  of  Appeals,  in  The  Matter  qf  Lawrence^  referred  to  by 
Judge  Westbrook,  said :  ^^  It  does  not  appear  that  an  indictment 
has  been  found  against  the  relator,  and  the  question  arises  whether 
the  affidaoite  charge  him  with  the  commission  of  a  crime  in  the 
State  of  Michigan."  The  court  held  that  they  did  not,  and  for 
this  reason  discharged  the  prisoner. 

The  head-note  in  The  Com  of  Oreenough^  31  Vt.  279,  reads  as 
follows:  "When  the  fugitive  is  charged  with  crime  by  an 
affidavit,  and  it  appears  clearly  from  the  whole  affidavit  that  no 
crime  has  been  committed,  it  seems  that  a  court,  upon  haheaa 
corpus^  may  properly  discharge  the  prisoner,  notwithstanding  the 
executive  upon  whom  the  requisition  is  made  has  granted  a 
warrant  upon  which  he  has  been  arrested,  but  alitery  when  the 
prisoner  has  been  indicted  in  the  State  from  whence  the  requisi- 
tion comes."  This,  as  to  the  question  whether  a  crime  has  been 
charged,  gives  to  an  indictment  a  presumptive  character  not 
possessed  by  an  affidavit 

6.  The  Conclusions.  —  The  conclusions,  in  respect  to  the  fact 
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and  the  sufficiency  of  the  criminal  charge,  derivable  from  this  ex- 
amination of  the  subject,  are  the  following : 

(1.)  The  authorities  all  agree  in  the  absolute  necessity  of  a 
strict  compliance  with  the  requirements  of  the  law  of  Congress, 
A  crime  in  the  demanding  State  or  Territory  must,  in  that  State 
or  Territory,  be  charged  against  the  alleged  fugitive,  either  in 
the  form  of  an  indictment  or  information  where  this  is  allowable, 
or  in  that  of  an  affidavit  before  a  magistrate  who  is  competent  by 
law  to  take  affidavits. 

(2.)  The  evidence  of  the  existence  of  such  a'charge,  in  accordance 
with  the  laws  of  the  demanding  State  or  Territory,  is  a  copy  thereof 
certified  to  be  authentic  by  the  Governor  of  the  State  or  Territory 
from  which  the  person  so  charged  has  fled,  and  produced  with 
the  requisition  for  his  arrest  and  delivery.  This  certification  is 
conclusive  evidence  to  tliis  effect,  and  is  hence  not  to  be  disputed 
on  the  question  of  fact. 

(3.)  The  charge,  whether  in  the  form  of  an  indictment  or  that 
of  an  affidavit,  must  set  forth  the  essential  facts  and  circumstances 
of  the  act  or  acts  alleged  as  constituting  the  crime  charged. 
Every  crime  is  a  particular  crime,  and  legally  to  charge  its  com- 
mission is  to  state  the  act  or  acts  in  the  circumstances  of  time  and 
place,  by  which  it  was  committed.  This  must  be  done  with  suffi- 
cient explicitness  and  fullness  to  show  that,  upon  the  assumption 
of  the  truth  of  the  charge,  a  crime  has  been  actually  committed. 

(4.)  If  the  crime  charged  is  an  offense  at  common  law,  then,  as 
a  rule  of  evidence,  the  presumption,  in  the  absence  of  proof  to 
the  contrary,  is  that  it  is  also  crime  in  the  demanding  State. 

(5.)  If,  however,  the  crime  be  merely  a  statutory  offense,  then 
the  laws  of  the  demanding  State  may  and  should  be  consulted  by 
the  Governor  asked  to  make  the  delivery,  in  order  to  ascertain 
whether  a  crime  has  really  been  charged ;  and  it  is  proper  in  such 
a  case  that  the  laws  alleged  to  be  violated  should  be  set  forth  in 
the  charge  as  the  authorities  of  one  State  do  not  take  judicial  notice 
of  the  laws  of  another  State. 

(6.)  If  the  charge  be  in  the  form  of  an  indictment,  the  pre- 
sumption from  this  fact  is  that  the  crime  charged  is  a  crime  in  the 
demanding  State  or  Territory. 

(7.)  If  there  are  "technical  defects"  in  an  indictment,  which  are 
mere  mattera  of  pleading,  and  do  not  affect  the  substance  and 
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snfflciencj  of  the  indictment,  considered  as  containing  a  charge  of 
crime,  then  these  defects  are  to  be  disposed  of  by  the  courts  of 
the  demanding  State  or  Territory  when  the  party  or  parties  shall 
be  brought  to  trial,  and  do  not  constitute  a  reason  why  the  de- 
mand should  not  be  complied  with,  or  for  a  discharge  on  Jhobeas 
corpus^  provided  a  crime  is  really  charged. 

(8.)  As  to  the  question  whether  a  crime  against  the  laws  of  the 
demanding  State  or  Territory  is  charged  in  the  indictment  or 
affidavit,  so  as  to  supply  the  ground  of  the  obligation  of  delivery, 
the  authorities  of  the  State  or  Territory  to  which  the  requisition 
is  addressed,  including  the  Governor  in  the  first  instance,  and  the 
courts  thereof  in  the  second  instance  when  proceeding  by  haheas 
corpus^  with  all  the  papers  before  them,  have  the  right  to  inquire 
and  determine,  not  whether  the  accused  party  is  actually  guilty, 
but  whether  he  has  been  charged  with  crime  in  due  form  of 
law. 

This  question  is  not  wholly  a  matter  to  be  determined  by  the 
authorities  of  the  demanding  State  or  Territory.  It  belongs 
equally  to  the  authorities  of  the  State  or  Territory  asked  to  make 
the  delivery.  The  Governor  of  such  State  or  Territory  must,  in 
the  first  instance,  consider  and  determine  the  question,  in  order 
to  decide  whether  it  is  his  duty  to  issue  his  warrant  for  the  arrest 
and  delivery  of  the  party  demanded,  and  if  he  has  issued  such 
warrant,  and  the  party,  being  arrested,  sues  out  a  writ  of  haheas 
corpvSy  as  he  would  have  a  right  to  do,  then  the  conrt  issuing  the 
writ  must  determine  the  question,  in  order  to  decide  whether  it 
shall  discharge  him  from  the  arrest  or  remand  him  to  custody. 
48 
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CHAPTER  VL 

THE  FLIGHT  FBOM  JUSTICE. 

1.  The  Words  of  the  Constitntion.  —  The  laDgnage  of  Uie 
Ooastitutioa  is  that  ^^  a  person  charged  in  any  State  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  justice  cmd  le  fcvmd 
in  another  State^  shall  on  demand  of  the  executive  authority  of 
the  StSLtdfrom  which  he  fledj  be  delivered  up,  to  be  removed  to 
the  State  having  jurisdiction  of  the  crime." 

The  words,  hero  placed  in  italics,  relate  to  the  flight  from  jus- 
tice. They  are  words  of  de8cription,and  as  such  state  a  fact  which 
forms  an  essential  part  of  the  case,  and  which  must  be  in  every 
ease  of  extradition  authorized  by  the  .Constitution.  It  is  not 
enough  that  the  party  is,  in  a  proper  judicial  proceeding,  charged 
**  with  treason,  felony,  or  other  crime,"  since  this  of  itself  does 
not  make  the  case  specified.  !N  or  is  it  enough  that  he  is  thus 
charged  in  one  State  and  ^^  found  in  another  State,"  since  this 
does  not  present  the  case  stated  in  the  Constitution. 

The  Constitution  uses  the  words  ^^  wlio  shall  flee  from  justice," 
that  is  to  say,  from  the  justice  of  the  State  in  which  he  is  charged 
with  crime,  and  in  order  to  flee  from  the  justice  here  referred 
to,  he  must  flee  from  that  State.  If  he  has  not,  as  a  matter  of 
fact  fled  from  the  State,  then  the  provision  has  no  application  to 
him.  He  is  to  be  delivered  up,  if  at  all,  upon  the  ^^  demand  of 
the  executive  authority  of  the  State  from  which  he  fled J^  He  is 
to  be  removed  "  to  the  State  having  jurisdiction  of  the  crime,'' 
that  is  to  say,  the  State  making  the  charge,  from  whose  justice  he 
has  fled  by  fleeing  from  the  State. 

The  Constitution  further  speaks  of  this  person  as  being  ^^found 
in  another  State,"  and  puts  the  fleeing  specified  and  the  being 
thus  found  in  immediate  connection,  making  the  latter  the 
sequel  of  the  former.  He  flees  and  is  thus  found.  The  language 
is  not  ^^  who  shall  flee  from  justice  or  be  found  in  another  State," 
so  that  either  fact  would  suffice  for  his  extradition.  Both  facts 
—  the  fleeing  from  the  charging  and  demanding  State,  and  the 
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being  found  in  another  State  —  must  co-exist  in  the  same  case,  or 
the  case  will  not  be  the  one  described  in  the  Constitution. 

As  to  the  evidence  by  which  this  question  of  fact  shall  be  deter- 
mined, so  as  to  have  the  fact  established  and  the  delivery  effected, 
the  Constitution  provides  no  rule.  The  mere  fact  that  a  person  is 
in  a  given  State  charged  with  crime  against  its  laws  does  not  prove 
that  he  has  fled  therefrom,  since  he  may  be  still  in  the  State ;  and 
so  the  fact  that  a  person  thus  charged  is  found  in  another  State 
does  not  necessarily  show  that  he  has  fled  from  the  State  making 
the  charge,  and  to  the  State  in  which  he  is  found,  since,  within 
the  time  covered  by  the  charge,  he  may  not  have  been  within  the 
former  State  and  without  the  latter  State  at  all,  and  if  so,  then 
he  may  not  have  fled  from  one  of  these  States  to  the  other. 

The  flight  from  justice  and  the  being  found  in  another  State 
than  that  in  which  the  crime  is  charged  to  have  been  committed, 
present  a  distinct  fact  in  the  case,  not  identical  with  the  charge, 
and  not  necessarily  involved  in  it  or  proved  by.  it.  And  yet  this 
fact  exists  in  the  case  stated  in  the  Constitution,  and  must  hence 
be  shown  to  exist  when  the  provision  is  practically  applied  for 
the  purpose  of  extradition. 

2.  The  Words  of  the  Law  of  Congress.  —  The  statute  of 
Congress  provides  that  "  whenever  the  executive  authority  of  any 
State  or  Territory  demands  any  person  as  a  fugitive  from  justice^ 
of  the  executive  authority  of  any  State  or  Territory  to  which  stieh 
person  hasfled^  and  produces  a  copy  of  an  indictment  found  or 
an  affidavit  made  before  a  magistrate  of  any  State  or  Territory, 
charging  the  person  demanded  with  treason,  felony  or  other 
crime,  certified  as  authentic  by  the  Governor  or  Chief  Magistrate 
of 'the  State  or  Terntorjfrom  whence  the  person  sa  charged  has 
fiedj  it  shall  be  the  duty  of  the  executive  authority  of  the  State  or 
Territory  to  which  sitch  person  hasjled^'*  to  cause  him  to  be  ar- 
rested and  delivered  up  as  provided  in  the  statute. 

The  case,  as  here  recited  and  as  based  upon  the  words  of  the 
Constitution,  is  that  of  a  person  who,  being  charged  with  crime 
in  one  State  or  Territory,  has  fled  therefrom,  in  the  character  of 
"a  fugitive  from  justice,"  to  another  State  or  Territory.  His 
thus  fleeing  makes  him  ^^ a  fugitive  from  justice:"  and  this  is 
entirely  distinct  from  the  crime  with  which  he  is  charged.     It 
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follows  after  the  crime,  but  is  no  part  of  it ;  and  yet  it  is  material 
to  the  case  as  stated  in  the  statute,  and  must  be  in  every  case  to 
which  the  statute  is  applicable. 

The  provision  is  definite,  clear,  and  explicit  as  to  the  charge  of 
crime,  and  as  to  the  certified  evidence  of  the  charge ;  but,  on  the 
question  of  fact  whether  the  person  charged  is  a  fugitive  or  not 
from  one  State  or  Territory  to  another  State  or  Territory  —  the 
former  being  the  State  or  Territory  in  which  the  crime  is  charged 
to  have  been  committed^  and  the  latter  the  State  or  Territory  to 
which  he  fled,  —  no  provision  is  in  express  terms  made  for  its 
determination,  and  no  rule  of  evidence  is  prescribed  by  which 
the  question  is  to  be  settled.  And  yet  the  law  assumes  that  it 
will  be  settled  in  each  case  of  its  application. 

8.  The  Meaning  of  Flight  from  Justice. — The  Constitution 
speaks  of  the  party  as  one  ^^who  shall  flee  from  justice,"  and  of 
the  State  in  which  the  crime  is  charged  as  "  the  State  from  which 
he  fled."  So,  also,  the  law  of  Oongress  speaks  of  him  ^^  as  a  fu- 
gitive from  justice,'*afl  having  "fled  "  from  a  State  or  Territory, 
and  as  having  "fled"  to  a  State  or  Territory. 

These  descriptive  terms  are  intended  to  designate  a  fact. 
What  then  is  that  fact?  A  part  of  the  fact  evidently  consists  in 
bodily  locomotion,  by  which  the  person  in  the  exercise  of  his  own 
will,  and  by  his  own  choice,  removes  himself  from  the  State  or 
Territory  in  which  he  is  assumed  to  have  committed  a  crime,  to 
some  other  State  or  Territory.  He  leaves  the  one  and  goes  to 
the  other.  He  is  not  removed  from  the  one  to  the  other  by  a 
legal  process,  since  this  would  be  no  fleeing,  on  his  part.  He 
himself  does  the  fleeing,  and  that  too  by  choice,  and  is  hence 
the  voluntary  agent  of  his  own  flight. 

This,  however,  is  not  the  whole  fact  in  the  case,  since  he  is  as- 
sumed to  go  away  "  as  a  fugitive  from  justice."  He  takes  him- 
self out  of  the  jurisdiction  of  the  State  or  Territory,  in  order  to 
escape  its  justice  for  a  crime  which  he  is  conscious  of  having  com- 
mitted. He  knows  that  if  he  were  to  remain,  he  would  be  liable 
to  arrest  and  trial,  and,  if  convicted,  to  punishment  for  this  crime ; 
and,  in  order  to  escape  this  liability,  he  flees,  goes  away,  and  re- 
moves himself  to  a  place  where,  as  he  supposes,  the  same  liability 
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will  not  exist.     He  hopes  in  this  waj.  to  detach  himself  from  the 
legal  conseqaences  of  a  criminal  offense. 

Such,  in  general  terms,  is  nndonbtedlj  the  meaning  of  the 
flight  from  justice.  The  phrase  is  descriptive  of  what  criminals 
nsaally  do,  after  they  have  committed  offenses ;  and,  in  this  par- 
ticular case,  it  is  a  flight  or  fleeing  from  one  State  or  Territory, 
to  anotlier  State  or  Territory.  The  following  authorities  show 
the  construction  placed  upon  this  phrase  in  specific  cases : 

Governor  Fairfield,  of  Maine,  in  the  case  of  Certain  Fugitives^ 
demanded  by  the  Governor  of  Massachusetts,  in  1838  (24  Amer. 
Jurist,  226),  alluded  to  the  doctrine  that  if  a  person  is  charged 
with  crime  in  one  State  and  found  in  another,  this  will  be  suffi- 
cient  both  to  constitute  and  prove  the  fact  of  fleeing  from  justice 
and  then  proceeded  to  say  : 

^^  To  show  that  this  position  is  untenable  let  us  suppose  a  case. 
A  person  commits  an  offense  (say  larceny),  in  this  State,  where  he 
continues  subsequently  to  reside  for  several  years,  engaged  in  his 
usual  avocation,  the  offense  being  a  matter  of  public  notoriety, 
and  no  one  attempting  in  any  way  to  disturb  him  by  a  prosecu- 
tion. He  then  removes  to  the  State  of  Georgia,  with  his  family 
and  property,  going  away  not  clandestinely,  but  openly,  in  the 
day-time,  and  by  the  usual  mode  of  conveyance.  He  continues 
his  residence  in  Georgia  for  several  years,  pursuing  his  regular 
business  there,  and  demeaning  himself  in  all  respects  as  a  good 
citizen.  Can  this  man  properly  be  considered  as  a  fugitive  from 
justice,  and  should  the  authorities  of  Georgia  surrender  him  to 
be  returned  to  this  State  to  be  tried  on  an  mdictment,  procured, 
perhaps,  by  a  personal  enemy,  and  for  an  offense  committed  some 
twenty  years  before?  This  may  be  a  strong  case,  but  it  tests  the 
principle  involved.  It  is  admitted  that  he  is  guiltv  of  the  crime 
of  which  he  stands  charged,  and  he  is  found  withm  another  jur- 
isdiction, and  if  this  be  regarded  as  sufficient,  according  to  the 
argument  of  counsel,  then  the  person,  in  the  case  supposed,  must 
be  delivered  up,  the  Governor  naving  nothing  to  do  but  to  see 
that  the  copy  of  the  indictment  is  duly  authenticated.  I  cannot 
concur  in  the  supposed  correctness  of  these  views,  but,  on  the 
contrary,  am  of  the  opinion  that  all  the  circumstances  should  be 
inquired  into  in  relation  to  the  commission  of  the  offense,  the 
subsequent  conduct  of  the  accused,  the  time  and  manner  of  his 
leaving  the  State  having  jurisdiction  of  his  offense,  etc.,  in  order 
to  determine  the  question  whether  he  has  fled  to  avoid  a  prose- 
cution." 

The  Governor  further  said  in  these  cases : 
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'^  I  am  dearlj  of  the  opinion  that  when  one  is  conficions  of  hav- 
ing committed  '  treason,  lelonj,  or  other  crime '  in  one  State,  and 
leaves  that  iState,  knowing  that  by  remaining  he  is  Bnl)ject  to  a 
prosecution,  a  sufficient  time  not  having  elapsed,  or  other  circum- 
stances occurred  to  reinove  all  reasonable  apprehension  of  a  prose- 
cution, he  may  fairly  be  regarded  as  a  fugitive  from  justice,  within 
the  meaning  of  the  fourth  article  of  the  Oonstitution." 

The  visible  fact  here  presented  is  the  teaming  the  State  in  which 
one  has  committed  a  crime,  under  circumstances  that,  by  the  ordi- 
nary  rules  of  oommon  sense  applied  to  human  conduct,  imply  that 
at  least  one  of  the  reasons  for  leaving  the  State  was  to  escape  its 
justice.  The  fact  that  the  party  is  cliarged  with  crime  makes  a 
prima  fade  case  against  him ;  and  the  leaving,  as  described  by 
Governor  Fairfield,  shows  that  the  object  was  to  escape  justice 
and  hence  makes  the  party  a  fugitive  from  justice. 

The  afBdavit,  in  Kingabury^s  Casey  106  Mass.  223,  showed 
that  the  prisoner  lived  in  Boston,  that  she  went  to  the  State  of 
Maine,  and  there  did  the  acts  complained  of  and  alleged  to  con- 
stitute a  larceny,  and  that  soon  afterward,  and  before  the  larceny 
was  known,  she  returned  back  to  Boston.  She  was  by  the  court 
regarded  as  a  fugitive  from  justice  and  remanded  to  the  custody 
of  the  officer  holding  her.  The  court  held  that  "  to  constitute  a 
fugitive  from  the  justice  of  a  State,  within  the  meaning  of  U.  S- 
St.  of  1793,  ch.  7,  and  Gen.  Sts.,  ch.  177,  it  is  sufficient  that  the 
person,  there  charged  with  crime,  has  gone  beyond  its  jurisdiction, 
so  that  there  has  been  no  reasonable  opportunity  to  prosecute  him 
since  the  facts  were  known,  and  it  is  immaterial  that  he  has  gone 
to  the  place  of  his  domicile.'^ 

The  fact  that  the  party  lives  in  the  State  to  which  he  has  re- 
turned does  not,  according  to  this  ruling,  change  his  character  as  a 
fugitivef  rom  justice,  if  going  into  another  State  and  there  commit- 
ing  a  crime,  he  so  withdraws  therefrom  as  to  give  no  reasonable 
opportunity  for  a  prosecution  against  him  after  the  crime  becomes 
known.  The  presumption  of  law  is  that  he  sought  to  evade  the 
justice  of  that  State,  and  his  going  back  to  his  own  home  will 
not  remove  this  presumption.  His  place  of  ordinary  residence, 
whether  in  the  State  to  which  he  goes,  or  in  that  from  which  he 
goes,  does  not  affect  the  question.  Such  is  the  doetrine  of  this 
case. 
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The  facts  in  Adam^  Case,  7  Law.  Rep.  386,  which  came  before 
the  Superior  Court  of  the  city  of  New  York  in  1844,  were  these : 
Adams,  being  a  citizen  of  Ohio,  was  charged  in  the  city  of  New 
York  with  obtaining  money  by  false  pretenses.  He  came  to 
New  York  on  a  bridal  tour  some  months  after  the  commission  of 
the  offense  for  which  he  was  indicted.  He  suddenly  left 
and  went  to  Philadelphia,  as  was  claimed  by  him,  on  business, 
and  then  returned  to  his  home  in  Ohio.  After  this  the  indict- 
ment was  found  against  him,  and  being  demanded  as  a  fugitive 
from  justice,  he  was  delivered  up  by  the  Grovemor  of  Ohio,  and 
brought  back  to  New  York.  A  writ  of  habeas  corpus  was  sued 
out  in  his  behalf ;  and  at  the  hearing  thereon  he  claimed  that  he 
had  not  fled  within  the  meaning  of  the  Constitution  and  the  law. 

Judge  Vanderpoel,  the  full  court  sitting  with  him  at  the  time, 
held  that  his  flight  from  justice  was  sufficiently  shown  by  these 
facts,  and  in  regard  to  this  point  he  said : 

"  If  a  man  within  a  State  secretly  commits  a  crime  and  suddenly 
departs,  the  crime  not  being  discovered  till  months,  or  if  you 
please,  a  year  after  his  departure,  though  he  may  have  left  for  pur- 

!)oses  other  than  fleeing  from  the  justice  of  the  State  against  wliich 
le  offended,  yet  he  surely  might  oe  treated  and  proceeded  against 
as  a  f  ugiti  ve  from  justice.  The  consciousness  of  his  having  commit- 
ted the  crime,  of  his  being  amenable  to  the  laws  of  the  State  against 
which  he  offended,  might  and  would  probably  be  regarded  as  the 
motive  for  going  out  of  its  limits,  and  form  a  legitimate  basis  for 
an  executive  requisition  and  surrender." 

The  fact  that  the  purpose  to  escape  justice  was  not  the  sole 
reason  for  the  departure,  after  the  commission  of  an  offense,  does 
not,  according  to  this  statement,  make  it  the  less  true  that  the 
party  is  to  be  deemed  a  fugitive  from  justice.  It  is  sufficient  if 
the  facts  reasonably  show  that  this  was  one  of  the  reasons. 

In  The  Matter  of  VoorheeSy  3  Vroom,  141,  Chief  Justice 
Beasley  said  :  "  A  person  who  commits  a  crime  within  a  State, 
and  withdraws  himself  from  such  jurisdiction,  without  waiting  to 
abide  the  consequences  of  such  act,  must  be  regarded  as  a  fugitive 
from  the  justice  of  the  State  whose  laws  he  has  infringed.  Any  other 
construction  would  not  only  be  inconsistent  with  good  sense  and 
with  the  obvious  import  of  the  word  to  be  interpreted  in  the  con- 
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text  in  which  it  stands,  but  would  likewise  destroy,  for  practical 
purposes,  the  efficacy  of  the  entire  constitutional  provision." 

The  withdrawal  in  the  circumstances  stated,  without  waiting 
to  abide  the  legal  consequences  of  the  criminal  act,  is  itself,  ac- 
cording to  this  ruling,  an  act  of  flight  from  justice.  The  circum- 
stances, in  which  it  is  done,  give  it  this  character. 

In  Sifnrruma  v.  2'he  ComnumwedUhj  5  Binn.  (Pa.)  617,  it  was 
held  that  a  person  stealing  goods  abroad,  and  coming  into  Penn- 
sylvania, cannot  be  there  indicted  for  the  crime,  but  is  to  be  re- 
garded and  treated  as  a  fugitive  from  justice. 

Where  a  fugitive  from  justice  has  been  delivered  up  by  the  Gover- 
nor on  whom  the  demand  was  made,  allowed  bail,  forfeited  his 
bail  and  again  becomes  a  fugitive,  he  retains  his  character  as  such, 
and  the  Governor  may  order  a  second  arrest  and  delivery.  {The 
Matter  of  Hughee^  PhilL  (N.  O.)  L.  57,  and  In  re  Oreenoughj 
81  Vt.  279.) 

The  case  of  In  re  John  J.  Patterson^  in  1877,  came  on  habeas 
corpus^  before  Judge  Humphreys,  of  the  Supreme  Court  of  the 
District  of  Columbia,  at  chambers.  Patterson  was  at  the  time  a 
Senator  of  the  United  States  from  South  Carolina,  and  in  attend- 
ance upon  the  sessions  of  the  Senate.  He  was  demanded  by  the 
Governor  of  that  State  as  a  fugitive  from  its  ju8tice,and  was  arrested 
in  the  District  under  a  warrant  issued  by  the  Chief  Justice  of  the 
Supreme  Court  of  the  District,  in  the  exercise  of  the  authority 
given  in  section  843  of  the  Revised  Statutes  of  the  United  States 
relating  to  the  District  of  Columbia. 

The  case  appears  on  the  record  as  cause  No.  12,182  Crim. 
This  record  shows  that  Patterson,  in  his  application  for  a  writ  of 
habeas  corpus^  placed  the  alleged  illegality  of  his  arrest  on  various 
grounds.  One  of  these  grounds  was  the  allegation  that  he  was 
not  a  fugitive  from  justice,  but  was  a  Senator  of  the  United  States 
from  South  Carolina,  and  as  such  had  resided  in  the  District  of 
Columbia  for  more  than  two  years  next  preceding ;  and  that  dur- 
ing the  last  four  years  he  had  repeatedly  been  in  South  Carolina 
without  any  attempt  on  the  part  of  the  authorities  of  the  State  to 
arrest  him.  The  Judge,  on  the  hearing  of  the  case,  allowed  evi- 
dence to  be  introduced  in  proof  of  this  allgation,  so  far  as  the 
facts  were  not  disclosed  by  the  record  itself. 

The  result  of  the  hearing  was  a  discharge  of  the  prisoner  from 
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the  arrest,  but  the  record  does  not  show  on  what  ground  the  order 
was  based.  There  was  no  official  reporter  in  attendance,  and  the 
case  is  not  mentioned  in  Mac  Arthur's  reports,  since  these  reports 
contain  only  the  cases  decided  at  the  General  Term  of  the 
Supreme  Conrt  of  the  District 

The  Washington  Post  of  December  7, 1877,  however,  contains 
an  unofficial  report  of  the  language  of  Judge  Humphreys  in  giv- 
ing his  decision  in  the  case.  According  to  this  report,  the  Judge 
said :  '^  The  papers  in  this  case  show  that  the  State  of  South  Caro- 
lina commissioned  Patterson  as  its  Senator,  and  the  commission 
as  Senator  antedates  the  requisition.  The  petitioner  was  sent  to 
Washington  by  the  people  of  South  Carolina  as  their  Senator. 
Can  he  then  be  said  to  be  a  fugitive  from  justice  ?  *  *  *  * 
A  party  sent  to  do  a  particular  act  cannot  be  said  to  be  a  fugitive 
from  justice  by  the  authorities  that  commissioned  him  whilst  his 
mission  is  not  ended." 

It  appears  from  this  language  that  Judge  Humphreys  did  Bot 
regard  Patterson  as  a  fugitive  from  justice,  whether  this  was  or 
was  not  the  sole  reason  for  his  discharge.  The  circumstances 
very  strongly  showed  that  his  withdrawal  from  South  Carolina 
was  not  a  flight  from  justice,  but  simply  in  the  discharge  of  his 
duties  as  a  Senator  of  the  United  States  from  that  State. 

Governor  CuUom  of  Illinois,  was,  in  1878,  requested,  by  the 
Governor  of  Pennsylvania,  to  order  the  arrest  and  delivery  of 
Michael  Gaffigan  and  Michael  Merrick,  citizens  of  Illinois,  as 
fugitives  from  the  justice  of  the  former  State,  on  the  basis  of  an 
indictment  found  against  them  in  Pennsylvania  in  1865.  He 
issued  his  warrant  for  their  arrest ;  but,  before  their  delivery,  and 
on  subsequent  consideration  of  the  whole  subject,  he  came  to  the 
conclusion  that  they  were  not  fugitives  from  justice,  and  revoked 
his  warrant,  and  ordered  their  discharge.  (Gov.  CuUom's  Opin- 
ion.) 

In  this  opinion.  Governor  CuUom  states  at  large  the  facts  which 
appeared  at  the  hearing  of  the  case,  and  which,  being  summarily 
stated,  were  to  the  following  effect :  That  the  prisoners,  having 
resided  in  the  county  where  the  crime  was  alleged  to  have 
been  committed,  soon  after  the  alleged  commission,  left  the  State 
without  any  attempt  to  conceal  their  destination,  and  came  to 

49 
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Illinois,  and  in  1867  took  up  their  residence  in  Springfield  in  that 
State,  where  thej  had  ever  since  remained  as  upright  citizens,  re- 
taining the  names  they  had  borne  in  Pennsylvania ;  that  daring 
the  long  period  of  some  twelve  years  there  was  frequent  and 
familiar  intercourse  by  correspondence  and  otherwise  between 
them  and  their  respective  families  and  other  persons  and  families 
resident  in  the  place  where  the  crime  was  charged  to  have  been 
committed,  and  that  on  their  part  this  intercourse  was  without 
any  disguise,  so  that  the  place  of  their  residence  in  Illinois  was 
well  known  at  the  place  and  in  the  county  where  the  crime  was 
committed ;  and  that  notwithstanding  these  facts,  and  this  lapse 
of  time,  no  attempt  until  the  requisition  in  1878,  which  was 
thirteen  years  after  the  finding  of  the  indictment,  had  been  made 
by  the  authorities  in  Pennsylvania  to  secure  their  arrest  and  ex- 
tradition. 

Governor  OuUom,  in  the  light  of  these  facts,  raised  the  ques- 
tion whether  he  had  any  right  to  look  beyond  the  papers  that  were 
presented  as  the  basis  of  the  requisition.  The  conclusion  to 
which  he  came  is  stated  as  follows : 

^^  After  full  deliberation  I  am  satisfied  that,  as  to  the  fact  of 
the  accused  bein^  a  fugitive  from  justice,  each  Governor  most 
judge  for  himseli.  The  fact  is  not  determined  by  any  judicial 
act  or  record,  but  is  in  pais  purely.  Whether  a  person  is  charged 
with  crime  is  another  matter,  provable  by  records  that  import 
absolute  verity  and  therefore  cannot  be  inquired  into.  J3ut^ 
whether  he  has  fled  from  the  State  wherein  the  charge  was  made 
is  an  open  question  for  the  determination  of  which  the  law  has 
made  no  provision  in  terms.  I  therefore  proceed  with  regard  to 
this  question  upon  that  settled  principle  that  where  the  law  im- 

Soses  upon  any  oflicer  the  duty  of  performing  an  act  upon  the 
appening  of  any  event  or  the  proof  made  of  any  fact,  and  at 
the  same  time  does  not  create  any  tribunal  for  the  determination 
of  the  condition  precedent,  such  oflScer  is  required  to  judge  for 
himself." 

Acting  upon  this  principle,  and  applying  his  own  judgment  to 
the  question  whether  the  accused  parties,  in  the  light  of  the  facts 
as  they  had  been  shown  by  proof,  were  fugitives  from  justice 
within  the  meaning  of  the  Constitution  and  the  law,  Grovemor 
CuUom  decided  that  they  were  not  such,  and  on  this  ground 
revoked  his  warrant  of  arrest  and  ordered  the  prisoners  to  be  dis- 
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charged.  He  also  maintained  that,  even  if  their  leaving  the  State 
of  Pennsylvania,  as  thej  did,  would  be  suflScient  to  make  them 
fugitives  from  justice,  the  facts  of  the  ensuing  twelve  years  would 
show  that  this  statics  had  ceased  to  attach  to  them. 

The  Constitution  assumes  that  the  Governors  of  States  will  be 
men  of  common  sense,  and  that  they  will  exercise  it  in  respect 
to  the  meaning  of  fleeing  from  justice,  so  as  to  secure  the  end  in- 
tended, on  the  one  hand  not  straining  the  words  beyond  their 
natural  and  proper  import,  and  on  the  other  hand  not  so  curtail- 
ing that  import  as  to  defeat  the  end.  The  question,  as  to  what 
is  to  be  regarded  as  a  flight  from  justice,  is  plainly  one  of  common 
sense,  and  is  to  be  decided  in  each  particular  case  by  the  facts  of 
that  case. 

4.  Eyidence  of  the  Flight.  —  Both  the  Constitution  and  the 
law  of  Congress,  by  making  the  flight  of  the  accused  person  a 
material  part  of  the  case,  necessarily  assume  that  some  evidence 
of  this  fact  will  and  must  be  presented,  in  the  first  instance,  to 
the  demanding  Governor,  and,  if  he  deems  it  sufiicient,  then  by 
him  to  the  Governor  to  whom  he  addresses  his  requisition.  This 
evidence,  in  respect  to  both  Governors,  must  be  legal  evidence, 
not  mere  hearsay,  or  suspicion,  or  mere  rumor,  and  must  hence 
be  under  oath,  and  must  at  least  be  suflicient  to  create  a  prima 
fade  case  of  flight.  Without  such  evidence,  it  cannot  be  known 
to  either  Governor  that  such  a  fact  exists  at  all ;  and  until  this  is 
reasonably  known  there  is  no  occasion  for  any  action  on  the  part 
of  either. 

The  obvious  presumption  of  the  Constitution  and  the  law  is 
that  no  executive  of  a  State  or  Territory  will  make  a  demand  for 
the  delivery  of  a  fugitive  criminal  until,  in  addition  to  the  charge 
of  crime  against  him,  he  is  satisfied  by  reasonable  evidence  that 
the  party  is  a  fugitive  from  the  State  or  Territory,  and  has  sought 
refuge  in  the  State  or  Territory  to  whose  executive  the  demand 
is  to  be  addressed.  The  mere  fact,  in  the  absence  of  such  evi- 
dence, that  the  party  is  charged  with  crime,  makes  no  case  for  his 
action.  He  needs  to  know  more.  He  needs,  in  making  a  de- 
mand, to  know  that  the  party  is  a  fugitive,  as  well  as  an  accused 
criminal ;  and  the  law  of  Congress  provides  for  him  no  method 
or  rule  by  which  he  shall  gain  this  information. 


388  THB  FLIGHT  FROM  JXT8TICK. 

So,  also,  the  Oovemor  of  the  State  or  Territory  npon  whom 
the  demand  is  made,  needs  the  like  infonnati(»i  as  to  the  same 
fact,  in  order  that  he  may  conform  his  conduct  to  the  require- 
ments of  the  Constitution  and  the  law.  The  papers  presented  to 
him,  as  the  basis  of  the  demand,  ninst  supply  this  information  in 
a  credible  form.  He  is  not  assumed  to  know  any  thing  about  t\ve 
case  beforehand  ;  and  it  is  not  made  his  duty  to  seek  the  evidence 
of  the  fact.  The  party  demanded  is  not  yet  arrested  and  not 
yet  found ;  and  the  question  whether  a  process  shall  be  issued 
for  his  arrest  turns,  in  part,  upon  the  question  whether,  being 
charged  with  crime,  he  is  a  fugitive  from  the  demanding  State 
or  Territory,  and  upon  a  sufficient  presumption  that  he  is  to  be 
found  in  the  State  or  Territory  to  whose  executive  the  demand 
is  addressed. 

In  regard  to  the  question  whether  the  accused  party  is  a  fugi- 
tive. Judge  Cooley  remarks :  "  The  Governor  ought  to  have  some 
showing  under  oath  that  the  person  demanded  is  in  truth  a  fugi- 
tive from  the  State  whose  requisition  is  before  him.  This  show- 
ing is  as  essential  as  is  the  authentic  evidence  of  the  charge  of 
crime,  and  is  demanded  not  more  by  the  fair  import  of  the  Con- 
stitution than  by  justice.  Without  it,  as  was  shown  in  the  case 
of  the  Mormon  prophet,  a  man  has  no  security  against  being  sent 
to  distant  States  to  answer  charges  from  which  he  could  never 
have  fled,  because  he  was  never  there."  (Princeton  Review, 
January,  1879,  p.  168.) 

Judge  Withey,  of  tlie  United  States  District  Court  for  the 
Western  District  of  Michigan,  giving  his  opinion  in  the  case  of 
Jn  re  Samuel  D.  Jackson,  used  the  following  language : 

"  Now,  it  is  manifest  that,  before  the  executive  of  Michigan  is 
authorized  to  issne  his  warrant  to  cause  to  be  arrested  and  secured 
a  person  charged  in  another  State  with  crime,  it  should  be  shown, 
by  evidence  making  a  prima  facts  cs^se,  that  such  person  has  fled 
from  that  demanding  State.  This  should  be  shown  by  competent 
evidence,  as  the  fact  of  fleeing  lies  at  the  foundation  of  the  right 
to  issue  a  warrant  of  extradition.  The  certificate  of  the  demand- 
ing Governor  is  no  evidencje  of  the  fact.  Neither  the  act  of  Con- 
gress nor  any  rule  of  evidence  makes  his  certificate  evidence 
of  such  fact.  »  *  *  The  mere  fact  that  a  citizen  of 
Michigan  has  been  charged  with   crime  and  indicted  in  another 
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State  is  not  legally  sufficient  to  authorize  the  arrest  and  extra- 
dition of  such  citizen.  *  *  *  It  is  as  essential  to 
the  right  of  arrest  and  extradition  to  prove  to  the  satisfaction 
of  the  Governor  of  Michigan  that  the  person  charged  with  crime 
has  fled  from  justice  as  to  prove  that  he  is  charged  with  crime  in 
such  other  State.  The  latter  is  sufficiently  proved  in  either  of 
two  methods  provided  by  the  law  of  Congress,  by  copy  of  an  in- 
dictment, or  by  an  affidavit  made  before  some  magistrate,  charg- 
ing the  person  demanded  with  having  committed  a  crime,  certi- 
fied as  authentic  by  the  demanding  &ovemor.  No  provision  is 
made  as  to  the  method  of  proving  the  person  demanded  as  a  fugi- 
tive has  fled  from  justice.  But  wlien  the  Constitution  says  a 
person  charged  with  crime,  who  shall  flee  from  justice,  ehall  be 
delivered  up,  the  converse  is  that  a  person  charged  with  crime 
who  shall  not  have  fled  from  justice  shall  not  be  delivered  up  to 
be  removed.  *  *  *  The  evidence  that  the  person  has  fled 
from  justice  must  not  only  be  satisfactory  to  the  Governor,  but 
must  be  legally  sufficient  before  the  executive  authority  can  be 
exercised.  He  cannot  act  upon  rumor,  nor  upon  the  mere  repre- 
sentation of  a  person,  nor  upon  the  demanding  Governor's  certifi- 
cate. It  should  be  sworn  evidence,  such  as  will  authorize  a  war- 
rant of  arrest  in  any  other  case."     (2  Flip.  183.) 

Jackson  was  discliarged  on  the  ground  that  the  warrant  of  the 
Governor  of  Michigan  for  his  arrest  failed  "  to  recite  or  state  any 
conclusion  of  the  executive  issuing  it  that  the  person  charged  has 
fled,  and  recites  only  that  the  demanding  Governor  has  so  rep- 
resented," which  was  not  deemed  *^  legally  sufficient  to  authorize 
an  arrest  and  extradition."  The  Judge  affirmed  the  ^^  common 
principle  that  a  process  of  arrest  must  be  legally  sufficient  on  its 
face." 

The  Judges  of  the  Supreme  Court  of  Maine,  in  their  opinion 
given  in  1837  to  the  Governor  of  that  State,  said :  "  In  our 
opinion  it  is  the  duty  of  the  executive  of  this  State  to  cause  to 
be  delivered  over  to  the  agent  of  another  State,  at  the  request  of 
the  executive  thereof,  a  citizen  of  this  State,charged  by  indictment 
with  the  fraud  before  set  forth,  which  being  indicted  in  such 
State  may  be  presumed  to  be  there  regarded  as  a  crime,  if  the 
executive  of  this  State  is  satisfied  that  such  citizen  has  Jled  from 
justice  froin  the  State  makmg  the  demand^  and  not  ot/ienoise.^^ 
(24  Amer,  Jurist,  226.) 

These  Judges  express  no  opinion  as  to  how  the  Governor  shall 
be  thus  satisfied.     They  simply  declare  that  he  must  be  satisfied 
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that  tlie  party  charged  and  demanded  as  a  criminal  is  also  a  fugi- 
tive from  justice,  and  assume  his  right  to  determine  this  question 
of  fact  for  himself. 

An  instructive  case  in  relation  to  this  point  came  before  the 
United  States  Circnit  Court  in  Illinois  in  1842.  (jEb  parte  Smith 
[the  Mormon  prophet],  3  McLean,  121.)  Smith  was  charged,  by 
an  affidavit  made  before  a  magistrate  in  Missouri,  with  being 
accessory  beforehand  to  an  attempt  to  murder  one  Lilbum  W. 
Boggs,  who  swore  to  his  belief  that  Smith  was  thus  accessory,  and 
also  that  at  the  time  of  the  affidavit  he  was  "  a  citizen  and  resi- 
dent of  the  State  of  Illinois,"  but  did  not  locate  him  in  Missouri 
at  the  time  of  the  alleged  offense.  On  the  basis  of  this  affidavit 
the  Governor  of  Missouri  made  a  requisition  upon  the  Governor 
of  Illinois,  in  which  he  represented  Smith  to  be  a  fugitive  from 
justice,  and  demanded  his  delivery ;  and  the  latter  issued  his  war- 
rant for  the  arrest  and  surrender  of  the  accused,  declaring  therein 
that  ^^  the  said  Joseph  Smith  has  fled  from  the  justice  of  said 
State  and  taken  refuge  in  the  State  of  Illinois." 

The  legality  of  these  proceedings  was,  upon  the  return  to  a  writ 
of  haheaa  corpuSy  considered  by  Judge  Pope,  of  the  United 
States  District  Court,  acting  as  Circuit  Judge.  Smith,  by  his 
counsel,  offered  to  show  by  the  affidavits  of  several  persons  that 
he  was  not  in  Missouri  at  the  time  of  the  alleged  offense,  but  was 
in  Illinois  at  the  time,  and  distant  more  than  three  hundred  miles 
from  the  place  of  the  crime  as  fixed  by  the  affidavit  of  Boggs. 

The  Judge  decided  to  hear  these  affidavits,  but  did  not  pass 
upon  the  question  of  their  admissibility,  holding  the  affidavit  of 
Boggs  to  be  insufficient  to  justify  the  requisition  by  the  Governor 
of  Missouri,  and  the  warrant  of  arrest  and  surrender  by  the 
Governor  of  Illinois.  One  of  the  grounds  upon  which  he  dis- 
charged the  prisoner  is  the  fact  that  the  affidavit  did  not  locate 
him  in  Missouri  at  the  time  of  the  offense,  and  hence  did  not  place 
him  under  the  jurisdiction  of  that  State,  or  in  circumstances  to 
commit  a  crime  against  its  laws  or  flee  from  its  justice.  It  really 
charged  no  crime  against  Smith  as  committed  by  him  in  the  State 
of  Missouri. 

The  recitals  made  by  the  Governor  of  Illinois  in  his  warrant  of 
arrest  and  surrender  were  not  supported  by  the  facts  set  forth  in 


SVIDSKOX  OF  THE  FUOHT.  391 

the  affidavit  of  Boggs ;  and  hence,  as  the  Judge  held,  they  could 
not  "be  received  as  evidence  to  deprive  a  citizen  of  his  liberty, 
and  transport  him  to  a  foreign  State  for  trial."  He  added  that 
^^  the  proceedings  in  this  affair,  from  the  affidavit  to  the  arrest? 
afford  a  lesson  to  Governors  and  Jadges,  whose  action  may  here- 
after be  invoked  in  cases  of  this  character." 

These  authorities  sustain  the  obviously  reasonable  and  just 
principle  that  the  papers  presented  to  the  Governor  of  a  State  or 
Territory,  as  the  basis  of  a  demand,  must,  by  legal  evidence,  make 
a  prima  facie  showing  of  the  fact  that  the  party  claimed,  in  addi- 
tion to  being  charged  with  crime,  has  fled  from  the  State  or  Terri- 
tory making  the  charge  and  the  demand.  The  Governor  to  whom 
the  demand  is  addressed  has  no  right,  in  the  absence  of  this  show- 
ing, to  issue, his  warrant  for  the  arrest  of  the  accused  party.  And, 
&s  to  the  question  whether  in  a  given  case  such  a  showing  is  made 
or  not,  he  must  necessarily  be  the  judge  for  the  purpose  of  his 
own  action. 

The  fact  that  neither  the  Constitution  nor  the  law  of  Congress 
specifies  the  evidence  upon  which  a  person  charged  with  crime 
shall  be  deemed  to  have  fled  from  justice,  does  not  dispense  with 
legal  evidence  to  this  effect,  either  in  demanding  or  in  delivering 
up  the  accused  party,  ^or  is  the  judgment  or  conclusion  of  the 
demanding  executive  necessarily  the  rule  by  which  the  delivering 
executive  must  be  governed.  If  it  were,  there  would  be  no  need 
of  furnishing  any  evidence  to  the  latter  other  than  that  contained 
in  the  conclusion  of  the  former.  The  latter  has  as  much  right  to 
judge  of  the  evidence  as  the  former,  and  he  must  judge  of  it  in 
order  inteUigently  to  perform  the  duty  assigned  to  him. 

Mr.  Hurd  says :  "  There  must  be  an  actual  fleeing  from  justice 
and  of  this  the  Governor  of  the  State  of  whom  the  demand  is 
made,  as  well  as  of  the  State  making  it,  should  be  satisfied.  This 
is  commonly  shown  by  affidavit."  (Hurd's  ELabeas  Corpus,  2d 
ed.,  p.  612.) 

The  Attorney-General  of  Pennsylvania,  in  1845,  in  HaW%  Case^ 
6  Penn.  Law  Jour.  412,  gave  it  as  his  opinion  that  the  Governor 
of  that  State  should  not  surrender  the  alleged  fugitive,  on  the 
ground  that  there  was  no  affidavit  showing  the  fact  of  actual  flight 
from  the  State- of  New  York. 

Governor  CuUom,  of  Illinois,  in  1878,  in  the  cases  of  Gaffigan 
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and  Merrick,  who  were  demanded  as  fugitives  from  justice  by 
the  Governor  of  Pennsylvania,  in  his  response  thereto  said : 

"  But  whether  he  [the  party  charged  with  crime]  lias  fled  from 
the  State  wherein  the  charge  was  made  is  an  open  question  for 
the  determination  of  which  the  law  has  made  no  provision  in 
terras.  I  therefore  proceed  with  regard  to  this  question  npon 
that  settled  principle  that,  where  the  Jaw  imposes  upon  any  officer 
the  duty  of  performing  any  act  upon  the  happening  of  any  event 
or  the  proof  made  of  auv  fact,  and  at  the  same  time  does  not 
create  any  tribunal  for  tne  determination  of  the  conditi6n  preced- 
ent, such  officer  is  required  to  judge  for  himself."  (Governor 
OuUom's  Opinion.) 

This  is  precisely  what  Governor  OuUom  did  in  these  cases. 
Holding  that  the  parties,  charged  with  crime  in  Pennsylvania, 
were  not  shown  to  be  fugitives  from  the  justice  of  that  State,  he 
declined  to  order  their  delivery. 

Judge  Gilbert,  in  delivering  the  opinion  of  the  court  in  27iS 
PeopUy  ex  rd.  Draper,  v.  Pinkerton,  17  Hun,  199,  said :  "  The 
gist  of  the  proceeding  is  the  apprehension  of  a  person  in  this 
State  for  a  crime  which  he  is  charged  with  having  committed  in 
Massachusetts.  The  charge  that  he  committed  the  crime  in  that 
State,  coupled  with  the  fact  that  he  is  found  in  this  State,  is  con- 
clusive npon  the  question  whether  he  is  a  fugitive  from  justice.    * 

*  *  And  I  think  that  the  fact  that  he  is  found  in  another 
State  is  sufBcient  evidence  that  he  has  fled  from  the  State  where 
he  committed  the  crime." 

The  first  remark,  to  be  made  in  regard  to  this  language,  is  that 
it  has  no  application  to  the  case  as  it  exists  when  the  demand  is 
made  to  the  Governor  of  a  State  or  Territory,  and  when  he  is 
called  npon  to  decide  whether  he  will  issue  his  warrant  or  not 
At  that  moment  the  alleged  criminal  is  not  yet  arrested  and  not 
found  anywhere,  and  hence  his  personal  presence  in  the  State  or 
Territory  is  not  a  fact  known  to  the  Governor  as  the  means  of 
drawing  the  inference  that  he  has  fled  from  the  State  or  Territory 
in  which  he  is  charged  with  crime.  The  mere  charge  of  crime, 
if  tliat  be  all,  does  not  of  itself  fumisli  a  particle  of  proof  that  he 
has  thus  fled.  The  charge,  whether  in  the  form  of  an  indictment 
or  that  of  an  affidavit,  may  locate  him  in  the  State  or  Territory 
when  and  where  the  crime  is  alleged  to  have  been  committed, 
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but  if  it  containfl  no  evidence  of  flight,  it  does  not  locate  him 
anywhere  else.  For  aught  that  appears  he  may,  at  this  stage  of 
the  proceeding,  be  still  in  the  State  or  Territory  where  he  is 
charged  with  having  committed  the  ofEense.  What  the  Governor 
needs  to  know  by  some  evidence,  before  he  issues  his  warrant  of 
arrest,  is  that  the  accused  party  has  fled,  and  this  he  cannot  know 
from  a  mere  charge  of  crime.  There  must  be  added  to  the  charge 
some  evidence  of  flight,  in  order  to  make  the  case  which  both  the 
Constitation  and  the  law  state. 

A  second  remark  is  that  the  charge  of  crime  in  one  State  and 
the  actual  finding  of  the  accused  party  in  another  State,  in  the 
sense  of  arresting  them  there,  do  not  necessarily  show  that  he  is 
a  fugitive  from  justice.  The  case  of  Smith,  the  Mormon  prophet, 
is  a  striking  illustration  of  this  remark.  He  was  charged  with 
crime  in  Missouri,  and  arrested  on  the  charge  in  Illinois,  and  yet 
he  had  not  been  in  Missouri  at  all,  and  of  course  had  not  fled 
therefrom.  So  also  Jones  and  Atkinson  were  charged  with  crime 
in  Massachusetts,  and  demanded  as  fugitives  of  the  Governor  of 
Iowa,  and  yet  they  were  not  in  Massachusetts,  but  were  in  Iowa 
at  the  time  of  the  alleged  offense.  {J(me9  and  Atkinson  v.  Zeon- 
ardy  50  Iowa,  106.) 

The  fact  that  a  party,  charged  with  crime  in  one  State,  is  found 
in  another  State,  may  create  a  presumption  that  he  is  a  fugitive 
from  justice,  but  it  is  by  no  means  conclusive,  even  after  he  is  ar- 
rested. If  U  were  conclusive,  then  in  the  language  of  Judge 
Cooley: 

"  A  person  might  be  arrested  in  any  State  and  surrendered  to 
another  for  trial  on  the  mere  showing  that  in  the  latter  State  an 
indictment  had  been  foand  or  a  complaint  made  in  due  form 
against  him.  By  this  means  one  might  be  punished  for  construc- 
tive presence  and  participation  in  an  offense  committed,  if  at  all, 
at  a  great  distance,  as  was  actually  attempted  in  the  noted  case  of 
the  Mormon  prophet  Smith,  who  was  arrested  as  a  fugitive  from 
a  State  where  he  had  never  been,  and  was  ordered  to  be  surren- 
dered for  trial  for  offenses  against  laws  to  which  he  had  never 
been  subject.  Such  a  construction  would  bo  intolerable." 
(Pjinceton  RevieWy  January,  1879,  p.  164.) 

And  yet  there  is  no  escaping  this  result,  if  we  adopt  the  theory 
that  a  mere  cliargo  of  crime  in  one  State  and  the  mere  finding  of 
50 


394  THB  FLIGHT  FBOU  JUSTIOS. 


\ 


the  accused  party  in  another  State,  without  anj  other  evidence, 
condusivelj  establish  the  fact  that  he  is  a  fugitive  from,  the  jus- 
tice of  the  former  State.  This  theory  put  into  practice  by  Gov- 
ernors would  open  the  way  for  gross  abuses  of  the  extradition 
provision  of  the  Constitution.  Judge  Cooley  is  right  in  saying 
that  ^'  such  a  construction  would  be  intolerable." 

As  to  the  question  whether  the  accused  party  is  at  the  time  in 
the  State  or  Territory  from  which  the  surrender  is  demanded, 
there  is  by  no  means  the  same  necessity  for  evidence.  The  fact 
that  the  Governor  of  a  State  has,  upon  what  he  deems  adequate 
information,  requested  the  Governor  of  another  State  to  deliver 
up  a  fugitive  criminal,  would,  as  to  the  presence  of  the  criminal 
in  the  latter  State,  be  sufficient  to  justify  the  issue  of  a  warrant 
for  his  arrest,  provided  that  the  alleged  criminal  was  properly 
charged  with  crime  in  the  former  State,  and  he  was  shown  by 
l^al  evidence  to  be  a  fugitive  therefrom.  If  he  is  not  there,  no 
injustice  or  harm  will  be  done  by  the  issue  of  the  warrant  and 
the  search  for  him ;  and  if  he  is  there,  then  he  ought  to  be  ar- 
rested, and  for  this  purpose  the  warrant  ought  to  be  issued.  The 
issue  pf  the  warrant  will  test  the  question  whether  he  is  or  is  not 
within  the  jurisdiction  of  the  State  on  which  the  demand  is  made. 

5.  State  Laws  as  to  the  Flight.  —  Some  of  the  States,  in  the 
absence  of  any  legislation  on  the  subject  by  Congress,  have  passed 
laws  in  relation  to  the  evidence  upon  which  an  accused  party  shall 
be  deemed  a  fugitive  from  justice. 

The  General  Statutes  of  Massachusetts,  chapter  177,  section  1, 
require  that  the  demand  upon  the  Governor  of  that  State  for  the 
delivery  of  an  accused  party,  and  also  an  application  to  the  Gov- 
ernor to  make  such  a  demand  upon  the  Governor  of  any  other 
State  or  Territory,  shall  be  ^^  accompanied  by  sworn  evidence  that 
the  party  charged  is  a  fugitive  from  justice." 

Section  95  of  the  Revised  Statutes  of  Ohio  contains  a  similar 
provision  ;  and  the  same  is  true  of  section  4171  of  the  Revised 
Code  of  Iowa. 

Such  legislation  by  States  is  designed  to  furnish  a  guide  to 
the  Governors  thereof,  whether  in  demanding  or  delivering  fu- 
gitive criminals,  in  determining  the  question  whether  the  party 
accused  is  in  fact  a  fugitive  from  justice.    And,  inasmuch  as 
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Congress  has  made  no  pi-ovision  on  the  sabject,  and  Governors 
miist  of  necessity  decide  this  question,  whether  in  making  de- 
mands or  complying  with  them,  it  is  difficult  to  see  any  constita- 
tional  objection  to  the  legislation.  It  famishes  them  a  gaide  in 
determining  a  qnestion  of  fact,  where  otherwise  they  would  be 
left  to  follow  their  own  judgments. 

The  "  sworn  evidence,"  thus  provided  for  by  statute,  may  be 
supplied  by  the  indictment  or  affidavit  which  charges  the  crime, 
or  in  a  distinct  and  separate  affidavit  or  affidavits ;  and  in  either 
case  it  must  set  forth  the  fact  that  the  party  demanded  and  ac- 
cused has  fled  from  the  justice  of  the  State  or  Territory  in  which 
the  crime  is  alleged  to  have  been  committed. 

In  Kingsburrfa  Casey  106  Mass.  223,  it  was  held  not  to  be  nec- 
essary "  that  the  sworn  evidence  required  by  tlie  Gen.  Stats.,  ch. 
177,  §  1,  to  accompany  the  demand  of  the  Governor  of  another 
State  on  the  Governor  of  this  Commonwealth  for  the  surrender  of  a 
fugitive  from  justice,  should  be  annexed  to  the  demand."  It  is 
sufficient  if  it  accompanies  the  demand,  without  being  actually 
annexed  to  it. 

The  law  of  Indiana  provides  that  no  citizen  or  resident  of  that 
State  shall  be  surrendered  under  pretense  of  being  a  fugitive 
from  justice  from  any  other  State  or  Territory,  where  it  shall  be 
clearly  made  to  appear  to  the  judge  holding  the  examination  pro- 
vided for  by  this  act,  that  such  citizen  or  inhabitant  was  in  the 
State  at  the  time  of  the  alleged  commission  of  the  offense,  and 
not  in  the  State  or  Territory  from  which  he  is  pretended  to  have 
fled,  and  that,  in  such  case,  the  judge  holding  the  examination 
shall  discharge  the  person  arrested,  and  forthwith  report  the  facts 
to  the  Governor.    (Rev.  Stats,  of  Indiana,  §  1606.) 

The  intention  of  this  statute  is  to  exclude,  from  being  sur- 
rendered, all  persons  who  are  simply  fugitives  by  construction, 
and  not  such  in  point  of  fact.  The  question  involved  in  the 
statute  will  be  considered  under  the  next  head. 

6.  Fugitives  by  Constrnction.  —  It  has  sometimes  been 
claimed  that,  althoagh  the  accused  party  was  not  personoMy  and 
CLGtibaUy  in  the  State  or  Territory  at  the  time  of  the  commission 
of  the  alleged  offense,  for  which  he  is  demanded,  he  may,  never- 
.theless,  for  the  purpose  of  extradition,  in  certain  cases,  be  regarded 
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as  having  been  constructively  there,  and  hence  as  being  construc- 
tively a  fugitive  from  justice. 

The  cases  referred  to  are  those  in  which  a  party  resident  in  one 
State  procures  the  death  of  another  party  resident  in  another  State 
by  sending  poison  to  be  administei-ed  by  an  innocent  agent,  or  in 
which  a  person  standing  on  one  side  of  a  State  line  shoots  across  the 
line  and  kills  a  person  on  the  other  side,  or  where  murder  is  per- 
petrated by  sending  an  infernal  machine  from  one  State  into 
another,  or  in  which  the  crime  of  obtaining  goods  or  property  by 
false  pretenses  is  committed  through  the  medium  of  a  letter 
written  and  sent  by  a  party  in  one  State  to  a  party  in  another  and 
different  State.  The  act,  in  these  cases,  is  done  in  one  State,  and 
the  effect  takes  place  in  another  State. 

All  such  cases  raise  a  question  which  has  been  much  debated 
in  the  courts,  and  in  regard  to  which  the  decisions  are  not  unif  orm, 
as  to  where  a  crime  is  legally  to  be  deemed  committed,  whether 
in  and  against  the  jurisdiction  where  the  offender  actually  was 
at  the  time  of  the  criminal  action,  or  in  and  against  the  juris- 
diction in  which  the  action  was  completed  in  its  results,  the  two 
jurisdictions  not  being  the  same.  Mr.  Bishop,  in  his  Criminal 
Law  (6th  ed.),  sections  112-116,  discusses  this  point  and  cites  the 
authorities  in  regard  to  it.  It  is  not  necessary,  for  the  purpose 
in  hand,  to  answer  this  question. 

If  we  assume  that  the  offense  is  always  committed  where  the 
offender  was  at  the  time  of  his  action,  then,  if  he  has  not  fled 
from  the  jurisdiction,  there  is  no  need  of  the  extradition  process 
for  his  capture,  and  if  he  has  fled,  then  the  case  comes  within  the 
provisions  of  the  Constitution  and  the  law. 

In  The  People  v.  AdamSy  3  Denio,  190,  it  was  held  that  a  per- 
son actually  in  Ohio  at  the  time  of  the  offense  could  commit  a 
crime  in  the  State  of  New  York,  and  that,  upon  his  coming  voir 
untarily  into  the  latter  State,  he  could  be  there  tried  and  con- 
victed for  that  offense.  This,  however,  does  not  meet  the  case, 
since  the  party  was  supposed  to  come  voluntarily  into  the  State 
of  New  York.  Extradition  is  not  a  voluntary  coming,  but  a 
forcible  one.  The  question  then  is  whether  the  Constitution  and 
the  law  of  Congress  provide  for  the  extradition  of  an  offender 
from  the  State  where  he  actually  was  at  the  time  of  the  offense. 
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and  where  he  continues  his  domicile,  to  another  State  where,  in 
legal  contemplation,  the  crime  is  assumed  to  have  been  committed, 
although  he  was  not  actually  there. 

There  ought  to  be  no  difficulty  in  answering  this  question.  The 
rule  for  constrning  the  CoDStitution,  laid  down  bj  the  Supreme 
Court  of  the  United  States  in  Martin  v.  Hunter^s  Lessee^  1 
Wheat.  304,  is  to  the  following  affect :  ^'  The  words  are  to  be 
taken  in  their  natural  and  obvious  sense,  and  not  in  a  sense,  un- 
reasonably restricted  or  enlai^edL"  Applying  this  nile  to  the 
extradition  clause  of  the  Constitution,  as  well  as  to  the  law  of 
Congress  for  its  execution,  no  one  can  for  a  mpment  doubt  that 
the  case,  and  the  only  case,  for  which  provision  is  made,  is  that  of 
a  person  who  is  charged  with  crime  in  a  State  or  Territory,  being 
assumed  to  be  there  at  the  time  of  the  offense,  and  who  actually, 
not  by  supposition,  not  by  a  legal  fiction,  not  by  ^^  a  constructive 
rendering,"  but  actually  in  point  of  fact,  flees  from  that  State  or 
Territory  and  is  found  in  another.  This  is  the  whole  case  as  set 
forth  in  the  words  used. 

To  make  the  terms  ^^flee"  and  ^^fled"  mean  an  actual  and 
voluntary  escape  by  locomotion  in  one  class  of  caeca,  and  simply 
staying  where  one  is»  without  any  locomotion,  in  another  class  of 
cases,  is  to  make  the  same  words  mean  exactly  opposite  things  in 
precisely  the  same  connection.  This  is  assuming  altogeither  too 
much  for  the  flexibility  of  language.  If  we  can  thus  trifle  with  the 
words  of  the  Constitution,  and  force  a  meaning  into  them  or  out 
of  them,  at  pleasure,  in  order  to  meet  an  exigency  or  attain  a 
supposed  good,  then  the  instrument  has  no  fixed  meaning,  and 
the  interpreter  becomes  its  maker. 

The  truth  is  that  the  Constitution  contains  no  provision  for 
the  extradition  of  a  person  who  was  not  present  in  the  State  where 
he  is  assumed  to  have  committed  a  crime,  and  who  has  not  ac- 
tually fled  from  the  justice  of  that  State,  and  who  is  not,  as  a 
fugitive,  found  in  another  State,  and  who  does  not  choose  to  go 
to  that  State.  Whether  the  framers  of  the  Constitution  thought 
of  such  a  case  or  not  is  not  the  question.  They  certainly  have  put 
no  such  case  into  the  instniment,  and  construction  cannot  put  it 
there  without  altering  the  instrument. 

In  the  case  of  Ex  parte  Smithy  8  McLean,  121,  an  attempt  was 
made  to  extradite  a  man,  on  the  charge  of  crime,  into  a  State 
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where  he  had  not  been  at  all,  and  from  which,  of  conrse^  he 
had  not  fled,  and  bat  for  the  interposition  of  a  coart,  discharging 
the  prisoner  on  habeas  corpus^  the  attempt  wonld  have  been  sac- 
cessf al,  withoat  the  least  warrant  for  it  in  the  Constitation« 

The  plaintiffs  m  the  case  of  Jones  and  Atkinson  v,  Leonard^ 
50  Iowa,  106,  had  been  indicted  in  the  State  of  Massachusetts,  for 
the  crime  of  cheating  bj  false  pretenses  with  the  intent  of  f rand. 
The  false  pretenses  charged  were  contained  in  a  letter  written  by 
them  in  the  State  of  Iowa  to  certain  parties  in  Boston,  and  on  the 
basis  of  this  charge  their  surrender  was  demanded  of  the  G-ovemor 
of  Iowa  by  the  Governor  of  Massachusetts. 

It  was  claimed,  at  the  hearing  of  this  case,  that  these  plaintifih, 
although  not  actually  in  Massachusetts  at  the  time  of  the  alleged 
offense,  were  constructively  there,  and  that  they  had  constructively 
fled  therefrom-  The  court  rejected  this  theory  altogether,  hold- 
ing that  ^^  a  citizen  and  resident  of  Iowa  who  is  charged  with 
having  been  constructively  guilty  of  a  crime  in  another  State, 
upon  which  a  requisition  is  based,  but  who  never  in  fact  has  fled 
therefrom,  is  not  a  fugitive  from  justice  within  the  meaning  of 
the  Constitution."  The  court  said  :  "  It  is  difficult  to  see  how 
a  man  can  flee  who,  stands  still.  That  there  must  be  an  actual 
fleeing,  we  think,  is  clearly  recognized  by  the  Constitution  of  the 
United  States." 

The  Supreme  Court  of  Alabama,  in  Mohf^s  Case^  2  Alabama 
LoAi)  Journal^  457,  said : 

"  It  is  clear  to  our  mind  that  crimes,  which  are  not  actually  but 
are  only  constructively  committed  within  the  jurisdiction  of  the 
demandmg  State,  do  not  fall  within  the  class  of  cases  intended  to 
be  embraced  by  the  Constitution  or  act  of  Congress.  Such  at 
least  is  the  rule  unless  the  criminal  afterward  goes  into  such  State 
and  departs  from  it,  thus  subjecting  himself  to  the  sovereignty  of 
its  jurisdiction.  The  reason  is  not  that  the  jurisdiction  to  try  the 
crime  is  lacking,  but  that  no  one  can  in  any  sense  be  alleged  to 
have  fled  from  a  State  into  the  domain  of  whose  tern  tonal  juris- 
diction he  has  never  been  corporally  present  since  the  commission 
of  the  crime.  And  only  this  class  of  persons  are  embraced  within 
either  the  letter  or  spirit  of  the  Constitution,  the  purpose  of  which 
was  to  make  the  extradition  of  fugitive  criminalsamatter  of  duty 
instead  of  mere  comity  betwen  the  States.  The  language  of  the 
Constitution  and  law  of  Congress  is  entirely  free  from  ambiguity 
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on  this  point)  being  too  obvious  to  admit  of  a  judicial  construc- 
tion, and  the  authorities  are  uniform  in  the  adoption  of  this  view 
as  to  its  manifest  meaning." 

Not  voluntarily  to  go  into  a  State  where  one  is  or  may  be 
charged  with  crime,  even  if  the  purpose  be  not  to  give  the  State 
an  opportunity  to  arrest  him  and  put  him  on  trial,  is  not  the  same 
thing  as  fleeing  from  that  State.  The  Constitution  provides  for 
the  latter,  but  not  for  the  former. 

7.  A  Supposed  Case.  —  Let  us  suppose  that  a  party,  who  has 
secretly  committed  the  crime  of  murder  in  New  York  State,  is 
demanded  and  delivered  up  to  the  Governor  of  Ohio  on  the 
charge  of  larceny  committed  in  Ohio  before  the  murder  in  New 
York.  In  Ohio  he  is  tried  for  the  larceny  and  acquitted,  and 
there  remains  and  takes  up  his  residence.  Soon  thereafter  the 
fact  of  his  murder  in  New  York  is  discovered  ;  and,  in  order  to 
get  possession  of  him,  the  Governor  of  New  York  demands  his 
delivery,  on  the  basis  of  an  indictment  for  murder.  The  ques- 
tion presented  by  these  supposed  facts  is  whether  this  party, 
nnder  the  Constitution  and  the  law  of  Congress,  could  be  extra- 
dited from  Ohio  to  New  York  to  be  tried  for  murder. 

The  answer  to  this  question  is  in  the  negative ;  and  the  reason 
lies  in  the  fact  that  the  party.has  not  fled  from  the  State  of  New 
York.  He  was,  under  a  legal  process,  seized  and  forcibly  carried 
into  the  State  of  Ohio,  to  be  there  tried  on  the  charge  of  larceny ; 
and  being  acquitted,  he  chooses,  as  he  has  a  right  to  do,  to  remain 
there.  He  is  not  bound  to  return  to  New  York  and  then  flee 
therefrom  to  Ohio,  in  order  to  bring  himself  within  the  provis- 
ion of  the  Constitution ;  and  not  doing  so,  he  is  plainly  not 
within  the  provision,  and  hence  the  Constitution  would  give  no 
authority  for  his  extradition. 

The  only  possible  mode  of  avoiding  this  conclusion  would  be 
to  assume  that  the  forcible  removal  of  the  man,  under  a  legal 
process,  from  New  York  to  Ohio  and  his  choosing  to  remain  in 
the  latter  State  constitute  a  fleeing  from  the  former  State ;  and 
this  assumption  is  a  gross  absurdity,  quite  as  bad  as  the  theory  of 
fugitives  by  construction.  The  matter  of  fact  is  that  the  party 
did  not  flee  from  New  York  to  Ohio.    His  removal  from  the 
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former  to  the  latter  State  was  by  coercion  of  law,  and  not  by  his 
own  act ;  and  hence  the  case  lacks  the  fundamental  condition  of 
a  flight  from  justice. 

What  then  shall  be  done  in  such  a  case }  The  proper  answer 
is,  nothing  by  any  extradition  process  until  there  is  some  author- 
ity of  law  for  it.  The  Governor  of  a  State  is  not  to  become  an 
official  kidnapper,  in  order  that  the  guilty  may  be  punished.  The 
Constitution  may  be  amended,  and  then  the  law  may  be  amended, 
so  as  to  cover  such  cases ;  or  State  laws  may  be  enacted  to  fur- 
nish a  remedy  which  is  not  now  supplied  by  either.  Either 
method  is  possible ;  and  were  such  cases  matters  of  frequent  oc- 
currence, this  would  be  good  reason  for  some  provision  to  meet 
them. 
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CHAPTER  Vn. 

THB  EXSCnnVB  DSaCAND. 

1.  Proyisioii  for  a  Demand.  —  The  Constitution  provides  that 
the  delivery  of  the  aocosed  party  shall  be  made  '^  on  demand  of 
the  execative  authority  of  the  State  from  which  he  fled."  The 
law  of  Congress  declares  that  "whenever  the  executive  authority 
of  any  State  or  Territory  demands  any  person  as  a  fugitive  from 
justice,  of  the  execative  authority  of  any  State  or  Territory  to 
which  such  person  has  fled,"  then,  the  other  prescribed  requisites 
being  supplied,  the  delivery  shall  be  made. 

"  Demand  "  is  the  word  used  in  both  the  Constitution  and  the 
law ;  and  this  implies  a  corresponding  obligation  of  compliance 
therewith,  when  the  conditions  of  such  compliance  are  supplied. 
{Kentucky  v.  Dennison^  24  How.  66,  103.) 

The  right  to  make  the  demand  is  confined  exclusively  to  the 
executive  authority  of  the  State  or  Territory  from  which  the 
accused  party  fled.  No  other  ofiicer  of  the  State  or  Territory  is 
authorized  to  make  the  demand ;  and  no  ofiicer  of  any  other  State 
has  this  authority. 

2.  Coiiditions  Precedent.  —  The  exercise  of  the  right  to 
make  a  demand  is  qualified  by  the  conditions  which  are  pre- 
cedent to  the  obligation  of  delivery.  These  conditions  are  the  fol- 
lowing: 

(1.)  The  person  demanded  must,  by  an  indictment  found  or  an 
afiidavit  made  before  a  competent  magistrate  in  the  State  or 
Territory,  be  charged  with  treason,  felony,  or  other  crime. 

(2.)  A  certified  copy  of  such  indictment  or  afiidavit,  the  certi- 
fication being  by  the  demanding  executive,  must  accompany  the 
demand. 

(3.)  The  party  must  be  demanded  as  a  fugitive  from  justice. 

(4.)  There  must  be  legal  evidence  to  show  that  this  party  has 
fled  from  the  State  or  Territory  in  which  he  is  charged  with  crime 
and  at  least  some  presumption  that  he  has  fled  to  and  is  in 
the  State  or  Territory  to  whose  executive  the  demand  is  ad- 
dressed. 
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These  conditioDs  are  precedent  to  the  obligation  of  making  a 
delivery,  and  hence  the  right  of  making  the  demand  must  be 
exercised  in  conformity  therewith.  If  it  is  not  so  exercised  it  has 
no  legal  force  and  creates  no  obligation. 

The  charge  of  crime,  which  is  the  first  of  the  above  conditions, 
as  contemplated  in  the  Constitution  and  the  law,  is  not  an  execu- 
tive act  at  all.  It  is  made  by  the  indictment  of  a  grand  jury,  or 
by  affidavit  before  a  magistrate,  and  all  that  the  demanding  ex- 
ecutive has  to  do  with  it  is  to  certify  that  the  copy  thereof,  which 
is  to  accompany  the  demand,  is  authentic.  He  has  no  right  to 
make  a  demand  until  a  charge  has  been  made  in  the  manner  pre- 
scribed by  the  law  of  Congress. 

3.  Discretion  of  the  Demanding  Execntire.  —  Whether  the 
executive  of  a  State  or  Territory  shall  actually  make  a  demand 
upon  the  executive  authority  of  another  State  or  Territory,  for 
the  delivery  of  a  fugitive  criminal,  is  a  question  which  both  the 
Constitution  and  the  law  of  Congress  leave  entirely  to  his  discre- 
tion. Neither  imposes  it  upon  him  as  a  duty  in  any  case.  What 
they  do  is  to  secure  the  right  and  specify  certain  conditions  in 
respect  to  the  manner  in  which  it  shall  be  exercised,  and  then 
leave  every  executive  to  determine  for  himself  whether  the  right 
shall  be  exercised  or  not. 

This  discretion,  thus  left  with  the  executive,  may  be  regulated 
by  State  laws,  provided  that  they  are  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States.  The  latter  do  not 
operate  upon  the  question  at  all  until  that  stage  ia  reached  at 
which  a  demand  is  made,  and  hence  State  laws  regulating  the 
discretion  of  the  executive  prior  to  the  demand,  and  defining  the 
circumstances  in  which  he  may  make  such  demand  in  con- 
formity with  the  provisions  of  the  Constitution  and  the  law  of 
Congress,  are  exposed  to  no  constitutional  objection.  They  simply 
regulate  a  discretion  which  he  would  otherwise  exercise  upon  his 
own  judgment.  They  make  rules  for  him  where  he  would  other- 
wise make  rules  for  himself.  Some  of  the  States  have  thus  l^is- 
lated,  and  all  might  do  so  if  they  chose.  {jEb  parte  Oubreth,  49 
Cal.  436.) 

4.  The  General  Rale  —  The  general  rule  that  ought  to  gov- 
»em  the  executive  authority  of  every  State  and  Territory  is  never 
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to  make  a  demand  upou  the  executive  authority  of  any  other 
State  or  Territory  which  ought  not,  according  to  the  letter  and 
intent  of  the  Constitution  and  the  law,  to  be  complied  with. 

The  violation  of  this  rule  is  proof  of  ignorance  or  carelessness, 
or  of  some  sinister  and  improper  design  on  the  part  of  the  demand- 
ing  executive.  It  may  prove  either  and  one  or  the  other  it  always 
proves. 

The  law  specifies  the  case  in  which  the  duty  of  delivery  shall 
be  an  imperative  obligation,  and  in  which  a  citizen  or  inhabitant 
of  a  State  or  Territory,  otherwise  entitled  to  be  unmolested,  shall 
be  arrested  and  delivered  up,  to  be  removed  to  another  jurisdiction; 
and  every  executive,  before  making  a  demand, should  scrupulously 
see  to  it  that  this  case  exists  in  fact.  He  should  confine  himself 
to  the  exact  case  stated,  and  to  the  exact  purpose  intended. 

Judge  Cooley  very  justly  remarks  that  the  "  abuse  of  the  pro- 
cess by  issuing  it  in  cases  where  the  purpose  is  the  enforcement 
of  a  private  demand  rather  than  the  punishment  of  crime,"  is 
one  source  of  the  practical  difficulties  which  have  arisen  in  the  exe^ 
cution  of  the  law.  He  adds  that  this  abuse  ^'  should  be  corrected 
by  greater  care  in  the  executive  to  whom  application  for  a  requisi- 
tion is  made,  in  satisfying  himself  that  it  is  made  in  the  interest 
of  public  justice."  (Princeton  Review,  January,  1879,  p.  176.) 
A  requisition  made  in  any  other  interest,  or  for  any  other  end,  is 
simply  a  fraud,  however  regular  it  may  be  in  the  matter  of  form. 

5.  Subsidiary  Bales.  —  The  following  subsidiary  rules  will 
serve  as  useful  guides  against  any  misapprehension  or  mistake  on 
this  subject : 

(1.)  The  application  for  a  requisition,  to  be  made  upon  the 
executive  of  another  State  or  Territory,  should  always  proceed 
from  some  official  authority ;  and  inasmuch  as  the  crime  charged 
must  have  been  committed,  if  committed  at  all,  in  some  county 
of  the  State  or  Territory,  the  District  Attoniey  of  that  county, 
having  assigned  to  him  by  law  the  duty  of  prosecuting  crime  and 
bringing  offenders  to  justice,  is  the  proper  person  to  make  the 
application.  He  is  on  the  ground,  and  may  be  assumed  to  be 
acquainted  with  the  facts,  and  to  be  the  most  competent  judge, 
in  the  first  instance,  whether  a  requisition  should  be  made  or  not. 

(2.)  The  executive  should  have  before  him,  in  either  the  form 
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of  an  indictment  or  an  affidavit  or  affidavits,  duly  certified,  an 
exhibit  of  the  facts  and  circumstances  constituting  the  crime 
alleged.  He  is  to  judge  on  an  important  question  of  fact,  and 
the  evidence  submitted  to  him  should  show  a  crime  by  the  neces- 
sary specific  allegations.  Upon  that  evidence  he  should  exercise  a 
careful  judgment  as  to  its  character,  its  legality,  the  facts  set  forth 
by  it,  and  all  circumstances  which  may  in  any  way  affect  the  con- 
clusion to  be  drawn  therefrom. 

(3.)  The  executive  should  be  satisfied  by  sufficient  evidence 
that  the  criminal,  on  the  supposition  that  a  crime  has  been  legally 
charged,  has  actually  fled  from  the  State  or  Territory,  and  hence 
is  not,  without  extradition,  within  the  reach  of  its  justice.  This 
is  a  question  of  fact ;  and  until  the  fact  of  flight  is  proved  by 
proper  evidence,  there  is  no  authority  for  making  a  demand  at 
aU. 

(4.)  The  executive  should  require  adequate  evidence  as  to  tlie 
State  or  Territory  in  which  the  criminal  has  taken  refuge.  He 
must  address  his  demand  to  some  specific  executive,  and  hence  he 
needs  to  be  duly  informed  on  this  point. 

(5.)  The  executive,  where  circumstances  lead  to  the  suspicion 
that  the  requisition  is  sought  by  interested  parties,  or  for  other 
purposes  than  those  of  public  justice  in  the  punishment  of  the 
criminal,  should  decline  to  make  the  demand  until  the  grounds  of 
suspicion  are  removed.  No  executive  is  worthy  of  the  office  he 
fills,  or  faithful  to  the  Constitution  and  the  law,  if  he  allows 
himself  to  be  consciously  a  party  to  any  abuse  or  misuse  of  the 
extradition  process.  If  on  this  point  he  has  been  deceived,  and 
discovers  the  fact  after  making  the  demand,  he  should  instantly 
revoke  it.  The  extradition  remedy  is  summary  in  its  action ;  and 
though  highly  useful  for  its  proper  purposes,  it  is,  nevertheless^ 
oppressive  when  perverted  or  mis-applied. 

(6.)  The  legal  papers  requisite  to  constitute  a  valid  demand 
should  be  in  due  form  of  law.  These  papers  are  to  be  presented 
to  the  executive  authority  of  another  State  or  Territory,  and  by 
that  authority  carefully  examined,  as  they  should  be,  in  respect 
to  their  contents  and  form  ;  and  if  they  are  not  sudi  as  the  law 
prescribes,  they  do  not  upon  their  face  furnish  any  ground  for 
making  a  delivery  of  the  person  claimed. 
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The  records  of  courts,  in  dealing  with  such  cases  upon  haheas 
corpus  to  test  the  legality  of  the  proceedings,  show  not  a  little 
ignorance  or  carelessness  among  Governors,  in  both  demand- 
ing and  surrendering  fugitive  criminals.  The  cases  are  not  infre- 
quent in  which  the  fugitive,  after  being  arrested  by  the  execu- 
tive warrant,  has  been  discharged,  by  writ  of  haheas  corpus^  on 
the  ground  that  the  papers  in  the  case  did  not  conform  to  law. 
The  executive  to  whom  the  demand  was  addressed  ought  to  have 
seen  this  defect,  and  for  that  reason  to  have  declined  to  order  the 
arrest  of  the  party  claimed. 

The  simple  purpose  to  give  effect  to  the  language  and  intent  of 
the  Constitution  and  the  law,  supplemented  by  the  application  of 
these  rules  in  each  case,  when  no  rules  are  furnished  by  legisla- 
tion, will  ordinarily  guard  the  executive  authority  against  any 
mistakes  in  making  demands  for  the  surrender  of  fugitive  crim- 
inals. Thus  exercising  his  discretion  in  making  these  demands, 
the  executive  will  maintain  the  dignity  of  his  oflBce,  serve  the 
interests  of  public  justice,  and  at  the  same  time  avoid  using  his 
power  for  the  accomplishment  of  other  ends  than  the  one  intended 
by  the  Constitution. 

6.  Application  for  Reqalsltions.  —  The  executive  authority 
in  some  of  the  States  has  adopted  a  series  of  specific  regulations 
w^hich  must  be  followed  in  making  application  for  the  issue  of 
requisitions  to  the  executive  authority  of  other  States  or  Terri- 
tories. The  design  is  to  guard  against  any  abuse  of  the  process. 
The  following  examples  illustrate  the  nature  and  scope  of  these 
regulations  : 


(I.)  Thb  Statb  of  New  York. 


State  of  New  Tore, 
exeoutivb  depab'rment 


.1 


The  following  regulations  are  adopted  by  the  Governor  in 
reference  to  applications  for  requisitions  and  mandates  upon 
requisitions : 

Applications  must  come  from  District  Attorneys,  and  be  by 
duplicate  original  papers,  except  the  indictment,  which  may  be  a 
certified  copy. 

Ist.  The  District  Attorney  must  certify  that  in  his  opinion  the 
ends  of  public  justice  require  that  the  criminal  be  brought  back 


406  THE  BXEOUnVE  DEMAZH). 

to  the  State  for  trial,  at  the  public  expense ;  that  he  is  content 
that  such  expense  be  a  county  charge,  and  that  he  believes  he  has 
within  his  reach,  and  will  be  able  to  produce  on  the  trial,  the 
evidence  necessary  to  secure  conviction. 

2d.  He  must  further  name  the  State  upon  whose  executive  the 
requisition  is  to  be  made,  and  name  a  proper  person  as  agent, 
having  no  private  interest  in  the  arrest  of  the  fugitive. 

3d.  If  there  has  been  any  former  requisition  for  the  same 
person  growing  out  of  the  same  transactions,  it  must  be  so  stated, 
with  an  explanation  of  the  reasons  for  asking  for  a  new  requisi- 
tion. 

4th.  If  the  criminal  is  known  to  be  under  arrest  for  any  other 
offense,  it  must  be  so  stated. 

If  an  indictment  has  been  found,  a  certified  copy  of  the  same 
mnst  accompany  the  application. 

Also  there  must  be  by  aflBidavit  positive  proof  that  the  crim- 
inal has  fled  from  the  State  and  the  justice  thereof,  or  proof  of 
facts  and  circumstances  warranting  such  conclusion,  witli  a  satis- 
factory explanation  of  delay  in  prosecution,  or  other  matter  calcu- 
lated to  excite  suspicion  of  want  of  good  faith  in  the  proceeding. 
Also  proof  that  tne  criminal  has  taken  i*ef  uge  in  the  State  on 
whose  Executive  the  demand  is  to  be  made. 

If  known,  it  must  appear  whether  the  criminal  is  a  resident  of 
this  State,  or  only  transiently  here. 

Matters  stated  on  information  and  belief  must  be  stated  with 
the  source  of  information  and  belief,  and  mere  general  allegations 
of  law  and  fact  be  avoided  as  far  as  possible. 

In  cases  in  which  no  indictment  has  been  found,  there  mnst  be, 
in  addition  to  the  proofs  above  mentioned,  proof  by  affidavit, 
taken  before  a  magistrate,  of  the  facts  and  circumstances  consti- 
tuting the  crime. 

If  the  crime  charged  be  forgery,  the  affidavit  of  the  person 
whose  name  is  alleged  to  be  forged,  must  be  produced,  or  a  satis- 
factory reason  given  for  its  absence. 

In  all  cases  the  official  character  of  the  officer  taking  the  affi- 
davits must  be  duly  certified. 

District  Attorneys  will  be  held  to  the  strictest  responsibility  to 
see  that  this  process  is  not  used  for  the  purpose  of  collecting 
debts,  or  for  other  private  purposes,  especially  in  false  pretense, 
embezzlement  and  forgery  cases. 

If  it  is  discovered  that  this  process  is  being  abused,  or  has  been 
inadvertently  granted,  there  will  be  no  hesitation  in  revoking  it. 

Requisitions  will  be  mailed  directly  to  the  Governors  upon 
whom  made,  unless  there  be  very  special  reason  for  doing  other- 
wise. The  agent's  authority  will  be  sent  to  the  District  Attorney 
for  delivery,  who  must  see  to  it  that  the  agent  makes  return  of  it, 
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within  a  reasonable  time,  to  the  Executive  Department,  with  a 
statement  of  the  manner  in  which  his  duty  has  been  discharged. 

Mandates  upon  requisitions  from  other  States  will  not  be  issued 
unless  the  requisition  is  supported  by  proofs  conforming  substan- 
tially, in  material  matters,  as  to  the  statements  about  the  crime, 
and  the  manner  of  the  criminal's  departure  from  the  State,  and 
the  good  faith  of  the  prosecution,  to  the  requirements  of  the  fore- 
going regulations  in  similar  cases. 

Mandates  will  be  mailed  directly  to  the  Sheriff  of  the  county 
where  the  criminal  is  supposed  to  be.  He  will  be  directed  in  all 
cases  to  allow  the  man  arrested  a  reasonable  opportunity  to  assert, 
before  delivery,  any  legal  rights  he  may  have  in  the  premises. 

(II.)  The  Statb  of  Pennsylvania. 

Executive  Department,      ) 
Habbisbubg,  Fa.,         .  ) 

Sir  :  I  am  directed  by  his  Excellency  the  Governor  to  ask  your 
attention  to  the  requirements  embraced  in  the  following  regula- 
tions governing  the  issue  of  requisitions : 

1.  An  application  from  the  District  Attorney  in  all  cases  ex- 
cept those  in  which  the  proceedings  are  instituted  by  the  Attor- 
ney-General of  the  State,  or  the  criminal  has  escaped  from  county 
jail  or  State  Penitentiary.  The  application  must  be  accompanied 
with  the  office  fee,  $1.00. 

2.  A  duly  attested  copy  of  the  indictment,  if  an  indictment  has 
been  found. 

3.  If  an  indictment  has  not  been  found,  the  application  must 
be  accompanied  with  duly  attested  copies  of  the  information, 
warrant  and  proceedings  before  the  court,  alderman  or  justice, 
and  affidavit  or  affidavits  setting  forth  the  material  facts  constitut- 
ing the  offense  charged,  which  must  be  sufficient  to  establish  a 
prima  faoi.e  case,  such  as  would  justify  a  grand  jury  in  finding 
an  indictment,  and  that  the  application  for  the  requisition  is 
made  in  good  faith,  not  for  any  private  ends,  but  with  a  view  to 
prosecute  to  conviction  the  charge  against  the  criminal.  [This 
regulation  will  be  applied  with  especial  strictness  in  all  cases 
where  the  charge  is  cheating,  obtaining  money  by  false  pretenses 
(the  false  and  deceitful  representations  must  be  set  forth),  em- 
bezzlement and  the  like.] 

4.  In  all  cases  an  affidavit  is  required,  setting  forth  that  the 
criminal  was  in  the  State  at  the  time  of  the  offense ;  that  he  is  a 
fugitive  from  justice,  having  fled  the  State  since  the  commission 
of  the  offense,  and  that  he  is  in  the  State  or  Territory  on  whose 
Governor  a  requisition  is  asked.  Any  delay  in  the  prosecution 
of  the  offense  must  be  satisfactorily  explained.  The  facts  must 
be  stated  specifically,  and  if  on  information  and  belief,  then  the 
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grounds  of  the  same.  The  official  character  of  the  officers  before 
whom  the  affidavits  are  made  mast  be  certified  to  by  the  protho- 
notary  of  the  county. 

6.  Duplicates  of  all  papers  furnished  to  the  Governor  will  be 
required  in  order  that  one  may  be  retained  here  and  the  other  at- 
tached to  the  requisition. 

6.  The  District  Attorney  must  name  the  agent,  who  must  be 
either  the  SherifE  of  the  proper  county,  his  deputies,  or  some  one 
having  no  private  interest  in  the  arrest  of  the  fugitive. 

Bequisitions  are  mailed  to  the  Governors,  unless  there  is  some 
especial  reason  for  sending  them  otherwise.  The  authority  to  the 
agent  is  delivered  to  him  personally,  or  mailed  to  the  District 
Attorney  ;  and  the  agent  must  make  return  to  this  Department 
of  his  proceedings.  Mandates,  unless  there  is  some  especial 
reason  tor  doing  otherwise,  are  mailed  to  the  Sheriff  of  the 
county,  with  directions  to  give  the  persons  arrested  opportunity  to 
assert  their  legal  rights  before  being  delivered  up. 

Requisitions  will  not  issue  in  cases  of  fornication  and  bastardy, 
or  in  any  case  to  aid  in  collecting  a  debt  or  enforcing  a  civil  re- 
medy, or  in  cases  in  which  the  offense  is  of  such  trivial  character 
as  to  leave  a  doubt  of  the  granting  of  a  mandate  thereon  by  the 
Executive  of  other  States  and  Territories. 

Secretary  of  the  Commonwealth, 

To  Hie  SbsceUenoy^  the  Governor  of  tJie  ComanonweaUh  of  Penrkr 
aylvania : 

SiE :  I  have  the  honor  to  submit  this  application  for  a  requisi- 
tion on  the  Governor  of  the  of  for  ,  a  fugitive  from 
justice,         ;  and  I  certify, 

Ist.  That  I  approve  of  the  application. 

2d.  The  party,  ,  is  a  fugitive  from  justice,  and  I  believe  he 
is  at  this  time  in  the  of  ,  and  that  he  fled  from  the  State 
of  Pennsylvania  before  an  arrest  could  be  made. 

3d.  The  ends  of  justice,  in  my  deliberate  judgment,  require 
that  he  should  be  brought  back  to  this  State  for  trial. 

4th.  I  name  ,  as  a  proper  person  to  whom  the  waiTant  as 
agent  shall  issue,  and  I  certify  that  he  has  no  private  interest  in 
the  arrest  of  the  fugitive. 

5th.  I  am  satisfied  that  the  expenses  be  charged  upon  this 
county,  and  shall  take  the  proper  means  to  obtain  tnem.. 

District  Attorney. 
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(III.)  The  State  of  MASBACHnsETTS. 

Commonwealth  of  MAssACHrsErre, 
Executive  Dkpaktment, 

Boston, 

Sir:  I  am  directed  by  His  Excellency  the  Governor  to  ask  your 
attention  to  the  requirements  embraced  in  the  following  regula- 
tions : 

Every  application  to  the  Governor  for  a  requisition  upon  the 
Executive  authority  of  any  other  State  or  Territory,  for  the  de- 
livery up  and  return  of  any  offender  who  has  fled  from  the  justice 
of  this  State,  must  be  in  writing,  and  must  be  accompanied  by 
the  following  documents  and  proofs : 

1.  A  duly  attested  copy  of  the  indictment,  if  an  indictment 
has  been  found  against  the  offender. 

2.  If  no  indictment  has  been  found,  then  the  application  must 
be  accompanied  by  a  duly  attested  copy  of  the  complaint,  made 
before  a  court  or  magistrate  authorized  to  receive  the  same.  And 
if  a  copy  of  a  complaint  is  presented,  such  copy  must  be  accom- 
panied by  affidavits  to  the  facts  constituting  tne  offense  charged. 

3.  There  must  in  every  case  be  sworn  evidence  tliat  the  person 
charged  is  a  fugitive  from  justice ;  that  is,  that  he  has  fled  from 
the  State  to  avoid  arrest. 

The  copy  of  the  indictment  or  complaint  should  be  attested  by 
the  clerk  or  a  justice  of  the  court,  or  by  the  magistrate. 

If  no  indictment  has  been  found,  and  a  copy  of  a  complaint  is 
presented,  the  affidavits  in  suppoii;  thereof  must  be  sufficient  to 
establish  2k  prima  facie  case  —  such  as  would  justify  a  grand  jury 
in  iinding  an  indictment. 

The  affidavits  to  show  that  the  person  charged  is  a  fugitive  from 
justice  should  show,  as  particularly  as  may  be,  the  time  and  cir- 
cumstances of  his  flight,  and  in  what  State  or  Territory  he  now 
is. 

If  the  offense  was  not  of  recent  occun*ence,  sufficient  reasons 
must  be  given  why  the  application  has  been  delayed. 

The  Governor,  in  his  discretion,  will  require  evidence  of  the 
character  of  the  pei*sons  making  the  affidavits. 

The  purpose,  in  granting  reauisitions,  is  to  aid  in  the  adminis- 
tration of  the  criminal  law.  No  requisition  will  be  issued  in  any 
case  to  aid  in  collecting  a  debt  or  enforcing  a  civil  remedy  against 
a  person  who  has  left  the  State.  In  all  cases  where  indictments 
have  not  been  found,  and  where  the  conduct  of  the  prosecution  is 
not  in  the  hands  of  tlie  law  officers  of  the  State,  it  must  be  made 
to  appear  that  the  application  for  a  requisition  is  made  in  good 
faith,  not  for  any  private  ends,  but  with  a  view  to  enforce  the 
charge  of  crime  against  the  offender.     This  rule  will   be  applied 
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with  especial  strictness  in  all  cases  of  cheating,  obtaining  monej 
by  false  pretenses,  embezzlement,  and  the  like. 

The  Governor  has  no  power  to  require  the  surrender  of  fugitives 
who  have  taken  refuge  iu  the  British  Provinces. 

Duplicates  of  all  papers  furnished  to  the  Governor  will  be  re- 
quired, in  order  that  one  set  may  be  retained  here,  and  the  other 
attached  to  the  requisition. 

By  General  Statutes,  chapter  177,  section  1,  the  Governor  of 
this  State  is  only  authorized  to  deliver  over  to  the  Executive  of 
any  other  State  or  Territory  persons  charged  therein  with  crime, 
when  the  demand  is  accompanied  by  tlie  same  documents  and 
proofs  which  are  mentioned  above,  in  paragraphs  1,  2  and  3. 

EespectfuUy, 

Private  Secretary. 

(IV.)  The  State  of  Ohio. 

1.  Applications  must  be  made  by  the  prosecuting  attorney, 
except  in  cases  of  convicts  escaped  from  the  penitentiary. 

2.  The  statutes  of  Ohio  provide  for  requisitions  in  cases  of 
felony  only ;  but  the  Governor  may  issue  extradition  warrants 
without  regard  to  our  classification  of  offenses. 

3.  Applications  and  accompanying  papers  must  be  in  duplicate. 

4.  The  prosecuting  attorney  must  designate  a  person  to  be 
appointed  agent.  As  a  rule,  the  Sheriff  should  be  designated ; 
and  whoever  the  person  may  be,  he  should  be  instructed  not  to 
permit  a  compromise  of  the  case  under  any  circumstances. 

5.  The  employment  of  the  extradition  process  as  a  means  of 
collecting  debts,  in  cases  of  real  or  assumea  false  pretense,  is  so 
general  that  a  proper  use  of  it  is  a  rare  exception.  Creditors 
invoke  the  process  with  no  other  pui-pose  in  view.  This  abuse 
has  been  carried  to  such  an  extent  tliat  the  Governors  of  the 
several  States  feel  the  necessity  of  putting  an  end  to  it ;  and  even 
the  refusal  to  either  demand  or  surrender  fugitives  so  charged 
has  been  suggested  as  the  only  sure  i^emady.  Prosecuting  attor- 
neys will,  therefore,  notify  ])ersons  who  request  them  to  make 
application  in  cases  of  this  kind,  that  the  Governor  will  not  issue 
a  requisition  unless  convinced  that  the  sole  intention  is  to  prose- 
cute the  alleged  fugitives  for  the  offense  charged. 

6.  Every  application  must  be  accompanied  by  the  affidavit 
required  by  statute,  as  to  the  purpose  for  which  the  extradition  of 
the  fugitive  is  desired.  This  is  printed  on  the  same  sheet  with 
the  blank  application  furnished.  It  should  be  made  by  the  pro- 
secuting attorney,  because  the  prosecution  is  under  his  control ; 
and  before  the  clerk  of  court,  to  facilitate  authentication  by  the 
Governor,  as  he  can  make  one  certificate  cover  the  whole  case. 
(See  form  of  certificate  on  same  sheet  with  application.) 
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7.  If  the  offense  charged  is  not  of  recent  occurrence,  a  satisfac- 
tory reason  must  be  given  for  the  dehiy  in  making  the  application, 
(bee  paragraph  16.) 

8.  Kequisitions  will  be  issued  only  upon  the  condition  that  no 

Kortion  of  the  expense  pertaining  to  the  extradition  shall  be  paid 
y  the  State. 

9.  Requisitions  will  be  recalled,  and  warrants  revoked,  when  it 
is  discovered  that  fraud  or  deception  has  been  practiced. 

In  Case  of  Indictment 

10.  When  the  application  is  based  upon  an  indictment,  the 
only  papers  required  are  the  application,  copy  of  indictment  duly 
authenticated,  and  the  affidavit  mentioned  in  tlie  sixth  paragraph — 
all  in  duplicate. 

In  Case  of  ComplainL 

11.  When  based  upon  a  complaint,  duplicate  copies  of  the  in- 
strument, certified  and  authenticated  as  specified  in  paragraphs 
15  and  18,  and  affidavits  (in  duplicate)  specified  in  paragraphs  6 
and  14,  must  accompany  the  application. 

12.  Although  Mayors  and  FcJice  Judges  are  magistrates,  under 
the  statutes  of  Ohio,  complaints  upon  which  requisitions  are  to  be 
made  should  be  made  before  Justxces  of  the  Peace  ordy^  because 
(1)  Justices  are  recognized  everywhere,  without  question^  as  mag- 
istrates, and  because  (2)  this  is  essential  to  a  due  authentication 
—  neiiher  the  Governor  nor  clerks  of  Courts  of  Common  Pleas 
having  official  knowledge  of  the  election  and  qualification  of 
Mayors  and  Police  Judges. 

13.  In  one  or  two  counties,  the  practice  of  making  affidavits 
before  Notaries  Public,  and  filing  them  with  Justices  of  the  Peace 
as  complaints,  prevails.  This  is  certainly  not  based  upon  a  cor- 
rect interpretation  of  the  statutes  of  Ohio;  and  besides,  the  statutes 
of  the  United  States,  which  govern  in  the  matter  of  extradition, 
provide  that  complaints  skaU  he  made  before  a  magistrate. 

14.  The  statute  requires,  in  case  of  complaint,  "  an  affidavit  or 
affidavits,  to  the  facts  constituting  the  offense  charged,  by  persons 
having  actual  knowledge  thereof."  The  meaning  of  this  is, 
that  an  affidavit  or  affidavits  giving  in  det:iil  all  known  facts  and 
circumstances  having  a  bearing  upon  a  case,  shall  be  furnished,  in 
support  of  and  to  strengthen  tiie  complaint,  which,  generally  and 
properly,  is  simply  a  brief  statement,  charging  the  offense,  and  by 
whom,  when,  where,  and  by  what  means  it  was  committed.  If 
no  person  other  than  tlie  complainant  possesses  the  necessary  infor- 
mation, there  can,  of  course,  be  but  one  such  affidavit.  These 
affidavits  to  be  originals^  and  in  duplicate. 

15.  The  copies  of  the  complaint  which  accompany  the  applica- 
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tion  must  be  certitied  by  the  justice  of  the  peace  before  whom 
the  complaint  was  made,  to  be  tnie  copies  of  the  original  instra- 
ment  on  file  in  his  office.  Sometimes  the  original  complaint  is 
taken  in  triplicate,  and  two  of  them  transmitted  with  the  applica- 
tion, mider  the  mistaken  notion  that  they  are  better  than  copies ; 
but  the  statute  requires  certified  copies. 

16.  An  application  based  upon  a  complaint,  when  there  has 
been  a  session  of  the  Grand  Jury  after  tne  commission  of  the 
offense,  and  an  opportunity  afforded  thereby  to  procure  an  indict- 
ment, will  be  regarded  with  disfavor,  and  a  satisfactory  explana- 
tion of  the  failure  to  procure  an  indictment  will  be  required. 

Authenticaiion. 

17.  In  case  of  indictment,  the  clerk  of  court  must  make  dupli- 
cate copies  of  the  instrument,  and  certify,  under  his  official  seal, 
that  each  is  a  true  copy  of  the  original  indictment  on  file  in  his 
office. 

18.  In  case  of  complaint,  the  clerk  of  court  must  attach  to 
each  copy  of  the  instrument,  following  the  certificate  of  the 
justice  of  the  peace,  the  usual  certificate  as  to  the  election,  qualifi- 
cation, etc.,  or  that  officer.  This  must  not  be  omitted  upon  the 
theory  that  such  certificate  can  be  made  by  the  Governor  or 
Secretary  of  State,  as  the  statute  (Vol.  80,  O.  l*-,  p-  186)  provides 
that  "no  officer  other  than  the  clerk  of  Court  of  Com- 
mon Pleas  shall  certify  to  the  signature  and  qualification  of  jus- 
tices of  the  peace." 

19.  The  certificates  referred  to  in  the  last  two  paragraphs 
should,  invariably,  be  signed  by  the  clerk  himself,  as  the  papers 
must  receive  a  final  authentication  by  the  Governor,  who  nas  no 
official  knowledge  of  the  appointment  of  deputies.  Although  the 
clerk's  seal  imports  verity,  and  is,  therefore,  for  general  purposes, 
a  sufficient  verification,  when  used  by  a  deputy,  the  Governor,  in 
a  case  where  a  deputy  signs  the  name  of  the  clerk,  can  certify 
only  as  to  the  statutory  authority  of  deputies,  and  that  the  principal 
is  clerk ;  but  in  such  case,  or  wliere  a  deputy  makes  the  certificate 
himself,  he  cannot  certify  that  such  person  is  deputy  clerk. 
Hktradition  papern  undergo  the  scrutiny  of  aUe  lawyers^  espe- 
cially when  the  surrender  of  a  fugitive  is  resisted;  and  oppor- 
tunity mtist  not  be  affordea  them  to  defeat  or  delay  justice  and 
cause  unnecessary  expense^  upo7i  a  claim  of  insufficiency  in  any 
respect. 

Arrest  and  Commitment  in  the  Absence  of  an  EiBtradition 

Wa/rraiit, 

20.  Fugitive  criminals  from  other  States  sometimes  avoid 
arrest  after  they  are  discovered  or  secure  their  release,  after  ar- 
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rest,  becaiifie  of  delay  in  obtaining  a  reqnisition.  Snch  escape  or 
release  may  be  prevented  by  proceedings  under  sections  y156, 
7157  and  7158  of  the  Revised  Statutes  of  Ohio. 

21.  The  sections  of  the  Revised  Statutes  of  Ohio  relating  to 
the  extradition  of  fugitives  are  95,  96,  97,  7156,  7157  and  7158. 
Section  95  has  been  amended  since  the  revision  of  the  statutes, 
and  will  be  found  in  vol.  78,  O.  L.,  page  49. 

22.  The  sections  of  the  Revised  Statutes  of  the  United  States 
upon  the  subject  will  be  found  in  vol.  1  of  the  Revised  Statutes 
of  Ohio,  pages  162,  163  and  164. 

The  foregoing  instructions  should  be  studied  carefully,  filed  for 
reference,  and  followed  strictly  in  order  that  mistakes,  delays  and 
unnecessary  expense  may  be  avoided.  A  failure  to  follow  them 
will  necessitate  the  return  of  the  papers. 


Pboseouting  Attoenby's  Office,  ) 

,  188  ,  f 

Hon.  ,  Governor  of  the  State  of  Ohio  : 

Deab  Sir  —  I  have  the  honor  to  request  that  you  issue  a  requi- 
sition upon  the  Governor  of  the  of  for 
the  extradition  of  who  stand  charged 
by  with  the  crime  of 
committed  in  this  county  on  the  day  of  18  , 
and  who,  to  avoid  prosecution,  fled  from  the  jurisdiction  of  this 
State,  and,  as  I  am  informed,  now  within  the  jurisdiction 
of  said                               of 

I  present  herewith  a  copy  of  said  duly 

authenticated;  affidavit  as  to  the  purpose  for  which  the  extra- 
dition of  the  fugitive  is  desired ;  and  affidavit  to  the  facts 
constituting  the  offense  charged,  by  person  having  actual 
knowledge  thereof.* 

I  designate  as  a  proper  person  to  be 

appointed  agent  of  the  State,  and  certify  that  he  has  no  personal 
interest  in  tne  arrest  and  return  of  said  fugitive  other  than 
proper  compensation  for  his  services. 

Very  respectfully, 

,  Prosecuting  Attorney j 

CotwUyj  Ohio. 

*  The  last  clause  to  be  erased  la  case  of  ipdictment. 
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The  State  of  Ohio,  ) 

County  J  J     ' 

I,  ,  liaving  been  dul^  sworn,  depose 

and  say  that  I  am  the  prosecuting  attorney  of  said  coanty ;  that 
the  person      charged  by  (a  duly  au- 

thenticated copy  of  wnich  is  attached  hereto)  with  the  crime 
of  ,  fugitive     from  justice; 

and  that  the  foregoing  application  to  the  (jovemor  of  Ohio  for  a 
requisition  for  extradition  is  made  in  good  faith,  with  the 

sole  intent  to  prosecute  for  said  offense,  and  not  to  secure 

return  to  said  county  to  afford  opportunity  to  serve 
with  civil  process,  nor  for  any  other  private  purpose. 


Sworn  to  before  me,  and  subscribed  in  my  ) 
presence  the  day  of  ,  188  . ) 

[l.  s.] 

Clerk  of  the  Cowrt  of  Common  JPleaSj 

County^  Ohio- 

The  State  of  Ohio,      ) 
Office  of  the   Oovemor.  J 

I,  ,  Governor  of  the  State  of  Ohio, 

do  hereby  certify  that  ,  whose  signature 

and  official  seal  are  affixed  to  the  certificate  of  authentication 
hereto  attached,  and  also  to  the  forgoing  jurat,  was,  at  the  date 
thereof.  Clerk  of  the  Court  of  Common  Fleas  of 
county.  State  of  Ohio,  duly  ,  commissioned  and 

qualified  ;  that  his  official  acts  are  entitled  to  full  faith  and 
credit ;  and  that  he  is  the  proper  officer  to  make  said  certificates, 
which  are  in  due  form. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 
and  caused  the  Great  Seal  of  the  State  of  Ohio  to  be  affixed,  at  the 
city  of  Columbus,  the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  eighty  ,  and  in  the 
one  hundred  and  year  of  the  Independence  of  the  United 

States  of  America. 

By  the  Governor : 

Secretary  of  State. 
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Tliis  exhibit  presents  the  rules  which  the  Governors  of  these 
States,  respectively,  have  adopted  in  respect  to  applications  made 
to  them  for  demands  upon  the  Governors  of  other  States  or  Ter- 
ritories, for  the  arrest  and  delivery  of  fugitive  criminals.  It  is 
incidentally  stated  in  two  of  the  exhibits  that  substantially  the 
same  rules  will  be  applied  when  demands  are  addressed  to  these 
Governors  by  the  Governors  of  other  States  or  Territories. 

The  object  sought  by  the  adoption  of  such  regulations  is  to 
confine  extradition  to  the  purpose  set  forth  in  the  Constitution 
and  the  law  of  Congress,  and  thereby  guard  against  any  abuse  of 
the  remedy.  Extradition  for  any  purpose  other  than  the  one 
named,  is  always  a  gross  abuse ;  and  the  Governors  of  States  and 
Territories  should  scrupulously  limit  the  remedy  to  the  single  end 
intended. 

7.  The  Executive  Bequisition.  —  Neither  the  Constitution 
nor  the  law  prescribes  any  particular  form  of  the  requisition  to 
be  issued.  Both  speak  of  it  as  a  '^  demand."  Both  leave  the 
phraseology  thereof  to  the  discretion  of  the  executive  authority ; 
and  yet  both  imply  that  the  demand,  in  its  recitals  and  its  accom- 
panying papers,  must  set  forth  the  facts  specified  in  the  Consti- 
tution and  the  law.  The  following  are  examples  of  the  form  of 
requisitions: 

(L)  The  State  op  New  York. 

State  of  New  Tobk,         ) 
ExEcunvE  Chambeb.  ) 

Governor  of  the  State  of  New  York. 

7b  Sis  Excellency^  Oovemor  of  the  State  of 

Whereas,  it  appears  by  ,  duly  authenticated,  in  accordance 
with  the  laws  of  this  State,  that  stand  chared  with  the  crime 
of  ,  committed  in  the  county  of  . ,  in  said  State ;  and  it  has 
been  represented  to  me  that  he  ha  fled  from  justice  of  this  State, 
and  may  have  taken  refuge  in  the  State  of  ; 

Now,  therefore,  pursuant  to  the  provisions  of  the  Constitution 
and  laws  of  the  United  States  in  such  case  made  and  provided, 
I  do  hereby  require  that  the  said  be  apprehended  and  deliv- 
ered to  ,  who  is  hereby  authorized  to  receive  and  convey 
to  the  State  of  New  York,  there  to  be  dealt  with  according  to 
law. 
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In  witness  whereof,  I  have  hereunto  signed  my  name  and  affixed 
the  privj  seal  of  the  State,  at  the  City  of  Albany,  this 
day  of        ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy 

By  the  Governor. 

PHvate  Secretary. 

State  of  New  York,         ) 
ExECUTiVB  Chamber.  ) 

Governor  of  the  State  of  New  York. 

To  aU  to  whom  these  presents  shaU  come  : 

Know  ye,  that  I  have  authorized  and  empowered  and  by  tliese 
presents  do  authorize  and  empower        to  take  and  receive  from 
the  proper  authorities  of  the  State  of        ,  fugitive  from  justice, 
and  convey        at  the  exclusive  cost  of  the  county  of        ,  to  the 
State  of  New  York,  there  to  be  dealt  with  according  to  law. 
In  witness  whereof,  I  have  hereunto  signed  my  name  and  affixed 
the  privy  seal  of  the  State,  at  the  City  of  Albany,  this 
day  of        ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and 

By  the  Governor. 

Private  Secretary, 

(11.)  The  State  op  Pennsylvania. 

Commonwealth  of  Pennstlvanla,  ) 
Executive  Department.  ) 

John  F.  Hartranft,  Governor  of  Pennsylvania, 

To  His  Excellency^  the  Oo^emor  of  the  State  of 

Whereas,  it  appears  by  the  annexed  which  authentic  and 
duly  authenticated  in  accordance  with  the  laws  of  this  State,  that 
stand  charged  with  the  crime  of  ,  committed  in  the 
county  of  ,  m  this  State,  and  it  has  been  represented  to  me 
that  ha  fled  from  the  justice  of  this  State  and  ha  taken  re- 
fuge in  the  State  of        ; 

Now,  therefore,  pursuant  to  the  provisions  of  the  Constitution 
and  laws  of  the  United  States,  in  such  case  made  and  provided, 
1  do  hereby  request  that  the  said  be  apprehended  and  deliv- 
ered  to  ,  who  is  hereby  authorized  to  receive  and  convey 
to  the  State  of  Pennsylvania,  there  to  be  dealt  with  according  to 
law. 


THB  EXBGUnVE  BEQCnSITION.  417 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the 
great  seal  of  the  State  to  be  affixed,  at  Harrisbnrg,  this  day 
of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 


By  the  Governor. 


Oovemor  of  Pennsyhcmia. 
Secretary  of  the  CommonweaUh. 


(III.)  The  State  of  Massaohusbtts. 

The  Commonwealth  of  Mabsaohubettb, 


1 


To  His  Excellency  tlie  Oovemor  of 

The  undersigned,  Governor  of  the  Commonwealth  of  Massa- 
chusetts, would  inform  your  Excellency  that  charged  with 
the  crime  of  (as  will  more  fully  appear  by  the  papers  here- 
unto annexed,  which  I  certify  to  be  authentic),  fugitive  from 
the  justice  of  this  Commonwealth,  and  is  now  supposed  to  be 
within  the  limits  of  the  State  of            ; 


Your  Excellency  is  therefore  requested,  in  conformity  to  the 
Constitution  and  a  law  of  the  United  States,  to  cause  the 
said  to  be  delivered  to  ,  who  appointed  agent  to 

receive  ,  that  he  may  be  brought  into  this  Commonwealth, 

and  dealt  with  as  to  law  and  justice  may  appertain. 

In  witness  wliereof ,  I  have  caused  the  seal  of  this  Commonwealth 
to  be  hereanto  affixed,  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ,  and  of  the 
Independence  of  the  United  States  of  America,  the  one 
hundred  and 

By  His  Excellency  the  Governor. 

Secretary  of  the  Comrnomjoedlth. 
53 
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Commonwealth  of  Massaohusetts,  ) 

By  His  Excellency  the  Governor  of  the  Commonwealth. 

To        y  in  said  Commonwealih,  greeUng : 

Whereas,  application  has  been  made  by  me  to  the  supreme 
Executive  authority  of  the  State  of  for  the  delivery  of  , 
charged  with  the  crime  of  ,  a  fugitive  from  the  justice  of  this 
Commonwealth,  and  supposed  to  be  within  the  limits  of  the 
State  of         ; 

I  do  hereby,  by  virtue  of  the  authority  in  me  vested,  appoint 
you  the  said  agent,  to  receive  the  said  from  the  Executive 
of  said  State  of  ,  and  to  bring  within  this  Commonwealth, 
that       may  be  dealt  with  as  to  law  and  justice  may  appertain. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  Common- 
wealth to  be  hereunto  affixed,  this  day  of  ,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ,  and 
of  the  .Independence  of  the  United  States  of  America  the 
one  hundred  and 

By  His  Excellency  the  Governor. 

Secretary  of  the  CommonwedUh. 

(IV.)  The  State  of  Ohio. 

To  His  Excellency  the  Oovemar  of 

{     Whebeas,  it  appears  by  the  annexed  papers,  which  are  duly 
authenticated  in  accordance  with  the  laws  of  this  State,  that 
stand  charged  bv        with  the  crime  of        committed  in  the 

county  of  ,  m  this  State,  and  it  has  been  represented  to  me 
that  he  ha  fled  from  the  justice  of  this  State,  and  taken 
refuge  within  the        of 

Now,  therefore,  pursuant  te  the  provisions  of  the  Constitution 
and  laws  of  the  United  States,  in  such  case  made  and  provided, 
I  do  herebv  make  requisition  for  the  apprehension  of  said  fugi- 
tive, and  for  delivery  to  the  agent  of  this  State,  duly 
appointed  and  commissioned  to  receive  and  convey  to  the 
county  aforesaid,  there  to  be  dealt  with  in  accordance  with  law. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
and  caused  the  great  seal  of  the  State  of  Ohio  to  be  affixed, 


THE  AOCOMPANYma  PAPBBS.  419 

at  Columbus,  the  day  of  ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty  ,  and  in  the  one 
hundred  and  year  of  the  Independenoe  of  the  United 
States  of  America. 

By  the  Governor. 

Seoreta/ry  of  State. 

These  exhibits  are  specimens  of  the  form  of  making  a  requi- 
sition adopted  by  the  executives  of  the  above-named  States  re- 
spectively, together  with  tlie  form  of  the  commission  given  to  the 
receiving  agent,  who  is  thereby  authorized  to  take  the  fugitive 
into  his  custody,  and  is  also  empowered  by  the  law  of  Congress 
to  transport  him  to  the  demanding  State  or  Territory. 

8.  The  Accompanying  Papers.  —  The  demand  or  requisition, 
though  indispensable,  if  unaccompanied  by  the  proper  papers, 
has  no  legal  force  whatever.  The  Governor  to  whom  it  is  ad- 
dressed has  the  right  to  know  on  what  basis,  and  for  what 
reasons  the  demand  is  made,  and  for  this  purpose  it  is  not  enough 
that  the  demanding  Governor  has  made  a  statement  of  facts, 
unless  that  statement  is  accompanied  with  documentary  evidence 
showing  it  to  be  true.  The  statement  itself  proves  nothing. 
{Ed parte  Thxyrnton^  9  Texas,  635.) 

The  law  of  Congress  provides  for  tlie  delivery  of  the  alleged 
fugitive  when  the  executive,  making  the  demand,  "  produces  a 
copy  of  an  indictment  found,  or  an  affidavit  made  before  a  mag- 
istrate of  any  State  or  Territory,  charging  the  person  demanded 
with  treason,  felony,  or  other  crime,  certified  as  authentic  by  the 
Governor  or  Chief  Magistrate  of  the  State  or  Territory  from 
whence  the  person  so  charged  has  fled." 

This  certified  copy  of  the  charge  of  crime,  in  one  of  the  forms 
mentioned,  is  entirely  distinct  from  the  requisition  of  the  demand- 
ing Governor,  and  must  always  be  produced  in  connection  with 
it.  It  may  or  may  not  be  physically  annexed  to  it.  It  is  suffi- 
cient if  it  is  produced  and  referred  to  as  the  ground  of  the  requi- 
sition and  the  proof  of  the  general  allegations  therein  contained. 
{Kingshirifs  Caacy  106  Mass.  223.)  The  requisition  need  not 
set  out  the  contents  of  the  copy  in  all  its  details,  but  it  must  con- 
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nect  itself  with  it  in  the  relation  of  evidence  to  show  what  the 
requisition  affirms  in  general  terms. 

The  indictment  or  affidavit  which  makes  the  charge  of  crime 
must  be  authenticated  to  the  demanding  executive,  as  regularly 
found  in  the  one  case,  or  made  before  a  competent  magistrate  in 
the  other ;  and  when  he  certifies  to  the  authenticity  of  the  copy  of 
the  one  or  the  other,  he  in  legal  effect  certifies  to  the  authenticity 
of  the  indictment  or  affidavit.  His  certificate  conclusively  estab- 
lishes the  legal  character  of  the  paper  for  the  purpose  in  question, 
and  makes  it  the  duty  of  the  Governor  to  whom  the  requisition 
IS  addressed  to  regard  the  paper  in  this  light. 

There  can  be  no  constitutional  demand  for  the  extradition  of 
an  accused  party,  unless  he  has  "  fled  "  from  the  demanding  State 
or  Territory  ;  and  hence  the  requisition  for  his  delivery  must  not 
only  declare  this  fact,  but  must  be  accompanied  by  legal  evidence 
to  prove  it.  This  evidence,  if  not  contained  in  the  charge  of 
crime,  must  be  supplied  by  a  duly  authenticated  affidavit  or  affi- 
davits showing  the  fact.  {JackaorCs  Case^  2  Flip.  183.)  The 
mere  declaration  of  such  a  fact  in  the  requisition,  if  unsupported 
by  such  evidence,  is  not  sufficient.  {ExpaHe  Smithy  3  McLean, 
121.) 

It  should  be  borne  in  mind  also  that  the  legislatures  of  some 
of  the  States  have  prescribed  rules  which  the  Governors  thereof 
are  required  to  observe,  not  only  in  issuing  requisitions,  but  also  in 
acting  upon  requisitions  addressed  to  them  from  the  Governors 
of  other  States  or  Territories.  And,  where  such  rules  are  estab- 
lished as  a  part  of  the  system  of  the  local  law  of  a  State  or  States, 
it  will  be  prudent,  without  reference  to  the  question  of  their  con- 
sistency with  the  law  of  Congi'ess,  to  conform  to  them  when 
addressing  requisitions  to  the  Governors  of  such  States.  The 
probability  is  that  these  Governors  will  feel  themselves  con- 
strained to  follow  the  local  law,  and  decline  to  deliver  up  a  fu- 
gitive criminal  unless  this  law  has  been  complied  with. 

Massachusetts,  for  example,  requires  that  the  demand  upon  the 
Governor  of  that  State,  for  the  delivery  of  a  fugitive  criminal, 
shall  be  "  accompanied  by  sworn  evidence  that  the  party  charged 
is  a  fugitive  from  justice,"  and  that,  when  the  charge  of  crime  is 
in  the  form  of  a  complaint,  the  complaint  shall  be  "  accompanied 
by  affidavits  to  the  facts  constituting   the  offense  charged,  by 
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persons  having  actual  knowledge  thereof."  These  are  regulations 
to  be  observed  by  the  Governor  of  that  State,  whether  in  demand- 
ing or  delivering  up  fugitive  criminals ;  and,  in  order  to  make  a 
.  demand  upon  him  successful,  it  is  necessary  that  the  demanding 
executive  should  comply  with  these  regulations.  (6en.  Stat,  of 
Mass.,  chap.  177,  §  1.) 

So,  also,  section  95  of  the  Revised  Statutes  of  Ohio  provides, 
in  addition  to  such  regulations,  that  a  demand  upon  the  Governor 
of  that  State  shall  be  accompanied  by  sworn  evidence  that  the 
demand  "  is  made  in  good  faith  for  the  punishment  of  crime,  and 
not  for  the  purpose  of  collecting  a  debt  or  pecuniary  mulct,  or  of 
removing  the  alleged  fugitive  to  a  foreign  jurisdiction  with  a 
view  there  to  serve  him  with  civil  process."  If  the  Governor  of 
Ohio  follows  this  rule,  as  he  doubtless  will,  then  the  evidence,  as 
here  provided  for,  must  be  presented  to  him,  in  order  to  secure 
the  delivery  of  a  fugitive  criminal.  It  was  intended  by  the  leg- 
islature to  operate  as  a  rule  to  govern  his  action.  Indeed,  the 
Governors  of  that  State  had  adopted  the  rule  before  it  was 
enacted  as  formal  law. 

Whatever  policy,  whether  by  executive  or  legislative  authority, 
maybe  adopted  by  the  respective  States  in  delivering  fugitive 
criminals  to  other  States  or  Territories,  should  become  a  rule  of 
practice  in  demanding  them.  There  is  no  power  to  compel  any 
State  to  make  such  a  delivery.  Each  State,  subject  to  the  author- 
ity of  the  Constitution  and  the  law  of  Congress,  exercises  its  own 
judgment  as  to  what  is  required  by  that  Constitution  and  that  law, 
and  as  to  what  rules  and  regulations  shall  be  observed  by  the 
Governor  thereof,  whether  in  demanding  or  delivering  up  fugi- 
tive criminals.  From  this  judgment  there  is  no  appeal.  It  is 
hence  necessary  for  the  demanding  State,  in  making  the  demand, 
to  conform  its  practice  to  the  rules  established  by  the  State  asked 
to  make  the  delivery. 
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CHAPTER  Vm. 

BXBOUTIVB  DBLIVBBT. 

It  is  not  always  true  that  requisitions  for  the  delivery  of  fugitive 
criminals  are  complied  with,  and  is  doubtless  sometimes  true  that 
they  should  not  be.  Non-compliance,  either  for  good  and  suffi- 
cient reason  or  without  it,  supposes  a  difference  of  judgment  be- 
tween the  executive  demanding  the  accused  party  and  the  execu- 
tive asked  to  deliver  him  up ;  and  out  of  this  difference  sharp 
conflicts  and  controversies  have  sometimes  arisen  between  Govern- 
ors of  States,  with  no  tribunal  established  by  law  to  settle  the 
matter  in  dispute. 

The  point  at  issue  in  such  cases  relates  either  to  the  facts  or  to 
the  construction  of  the  Constitution  and  the  law  in  application  to 
the  facts,  or  to  both  taken  together.  The  demanding  executive 
takes  one  view,  and  the  executive  to  whom  the  demand  is  ad- 
dressed does  not  deem  it  correct ;  and  neither  is  able  to  satisfy  the 
other.  Neither  has  any  power  to  control  the  action  of  the  other. 
The  demanding  executive  has  already  acted  in  making  the  demand, 
and  what  the  executive  on  whom  the  demand  is  made  shall  do, 
is  a  question  for  him  to  decide. 

The  design  of  this  chapter  will  be  to  consider  the  various  ques- 
tions that  stand  connected  with  the  executive  delivery  of  fugitive 
criminals,  and,  so  far  as  possible,  ascertain  what  is  truth  in  respect 
to  this  branch  of  inter-State  extradition. 

1.  The  Constitation  and  the  Law. —  The  Constitution  of  the 
United  States  declares  that  the  "  person  "  whom  it  describes  — 
namely,  "  a  person  charged  in  any  State  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in  another 
State,"  and  who  shall  be  demanded  by  the  "  executive  authority 
of  the  State  from  which  he  fled  " —  "  shaU  *  *  *  J^  delivered  upy 
to  be  removed  to  the  State  having  jurisdiction  of  the  crime." 

This  language,  though  not  specifying  the  agency  by  which  the 
delivery  shall  be  effected,  is  imperative  as  to  the  obligation  when 
the  conditions  named  exist  in  a  particular  case,  and  is  also  a  part 
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of  "  the  supreme  law  of  the  land,"  and,  hence,  of  every  State. 
The  charge,  the  flight,  and  the  demand  are  the  three  conditions 
named :  and  when  they  exist  there  can  be  no  discretion  as  to 
whether  the  delivery  shall  be  made  or  not.  It  mtist  be  made,  or 
the  Constitution  will  be  violated.  All  the  conditions  must  exist, 
not  simply  one  or  two  of  them ;  and  if  they  do  exist,  obedience  is 
imperative.  Such  has  been  the  uniform  doctrine  of  the  courts 
whenever  they  have  had  occasion  to  express  an  opinion  on  the 
subject. 

In  Botes  V.  WHUama,  17  B.  Monr.  (Ky.)  687,  it  was  held  that 
a  fugitive  criminal  "  can  only  be  delivered  up  upon  the  formal 
requisition  of  the  Governor  of  the  State,  in  compliance  with  the 
constitutional  provision."  No  other  person  can  make  the  requi- 
sition ;  and  when  he  makes  it  in  accordance  with  the  Constitution, 
then  it  must  be  complied  with. 

The  law  of  Congress  enacted  in  1793  (1  U.  S.  Stat,  at  Large, 
302),  and  reproduced  as  section  5278  of  the  Revised  Statutes  of  the 
United  States,  after  specifying  the  authority  upon  which  the 
demand  shall  be  made  and  the  manner  in  which  the  charge  of  crime 
shall  be  made  and  authenticated,  and  thus  providing  for  the  exe- 
cution of  the  constitutional  provision,  proceeds  to  say  :  ^^It  shaU 
he  the  duty  of  the  executive  authority  of  the  State  or  Territory  to 
which  such  person  has  fled,  to  cause  him  to  be  arrested  and  secured, 
and  to  caase  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  such  authority 
appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear,"  with  the  provision 
that  ^'  if  no  such  agent  appears  within  six  months  from  the  time  of 
the  arrest  the  prisoner  may  be  discharged,"  and  with  the  further 
provision  that  ^^  all  costs  or  expenses  incurred  in  the  apprehending, 
securing,  and  transporting  such  fugitive  to  the  State  or  Territory 
making  such  demand  shall  be  paid  by  such  State  or  Territory." 

The  question  whether  this  law  is  constitutional  was  considered 
by  the  Supreme  Court  of  the  United  States,  in  Prigg  v.  The 
CommoTvwealth  of  Penneyl/oomiay  16  Pet.  539,  and  its  constitu- 
tionality affirmed,  so  far  as  the  giving  of  the  authority  specified  to 
the  Governors  of  States  and  Territories  is  concerned.  There  is  no 
question  in  debate  as  to  the  validity  of  the  law  for  this  purpose. 
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2.  The  Special  Power  Conferred.—  The  Governors  of  States  and 
Territories  in  this  country  possess  no  general  power  of  issuing 
warrants  for  the  arrest  of  persons  on  the  basis  of  criminal  charges. 
This  judicial  function  belongs  to  judicial  magistrates,  and,  in  all 
ordinary  cases,  is  exclusively  performed  by  them. 

The  law  of  Congress,  however,  in  the  cases  described,  and  for  the 
purpose  designated,  attaches  this  function  to  the  gubernatorial  office. 
It  authorizes  the  Governors  of  States  and  Territories  to  cause 
the  accused  party  to  be  seized  and  secured,  which  is  to  be  done 
Dy  the  issue  of  a  warrant  for  his  arrest.  Moreover,  in  the  case  of 
State  Governors,  this  authority  is  given  to  a  State  officer  not 
elected  or  appointed  under  any  authority  which  Congress  is  com- 
petent to  exercise. 

This  special  power  is  conferred,  not  in  direct  terms,  but  by  im- 
posing a  duty,  the  performance  of  which  implies  the  power.  The 
law  of  Congress  says  that  "  it  shall  be  the  duty  of  the  executive 
authority  of  the  State  or  Territory  to  which  such  person  has  fled," 
in  the  circumstances  specified,  ^^to  cause  him  to  be  seized  and  se- 
cured," and  delivered  up  to  the  demanding  State  or  Territory. 
This  cannot  be  done  without  a  warrant  of  arrest  addressed  to 
some  subordinate  State  or  Territorial  officer,  who  is  to  execute  the 
warrant  by  making  the  arrest  and  taking  the  party  into  his  cus- 
tody, and  holding  him  subject  to  the  direction  of  the  authority 
that  ordered  the  arrest. 

The  Governors  of  States  have  assumed,  and  the  courts  of  this 
country  have  concurred  with  them  in  the  assumption,  that,  al- 
though they  are  State  officers,  and,  in  the  exercise  of  their  ordi- 
nary powers  as  such,  are  limited  to  State  constitutions  and  laws 
as  the  field  of  their  powers  and  duties,  they  are,  nevertheless, 
authorized  to  exercise  this  special  power  given  to  them  by  Con- 
gress, and  that,  too,  without  any  State  legislation  bestowing  it. 
Congress  having  attached  the  power  to  the  office,  and  made  its 
execution,  in  the  cases  described,  one  of  the  duties  thereof,  State 
Governors  have  acted  accordingly,  and  have  never  declined  to  act 
for  want  of  adequate  authority. 

3.  The  Enforcement  of  the  Dnty.  —  The  question  then  arises 
whether  Congress,  liaving  power  to  prescribe  this  particular  duty 
to  State  Governors,  and,  having  done  so,  also  has  power  to  en- 
force  its  performance  by  any  compukory  process. 
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The  Supreme  Court  of  the  United  States,  as  already  stated, 
held,  in  Prigg  v.  The  Commonwealth  of  Penmsylvcmia,  16  Pet. 
539,  that  Oongrees  could  prescribe  the  duty '  and  give  the  au- 
thority ;  and  the  same  court,  in  KerUuchy  v.  Definieon,  24  How.  66, 
when  asked  to  issue  a  m^andamue  to  compel  the  Governor  of  Ohio 
to  comply  with  the  requisition  addressed  to  him  by  the  Governor 
of  Kentucky,  with  which  the  former  had  refused  to  comply,  deci- 
ded that  it  had  no  jurisdiction  in  the  case.  Chief  Justice  Taney, 
in  delivering  the  opinion  of  the  court,  said : 

"  But  lookingat  the  subject-matter  of  this  law,  and  the  rela- 
tion which  the  United  States  and  the  several  States  bear  to  each 
other,  the  court  is  of  opinion  the  words  *  it  shall  be  the  duty ' 
were  not  used  as  mandatory  and  compulsory,  but  as  declaratory 
of  the  moral  duty  which  this  compact  created,  when  Congress  had 
provided  the  mode  of  carrying  it  into  execution.  The  act  does 
not  provide  any  means  to  compel  the  execution  of  this  duty,  nor 
inflict  any  punishment  for  neglect  or  refusal  on  the  part  of  the 
executive  of  this  State ;  nor  is  there  any  clause  or  provision  in 
the  Constitution  which  arms  the  Government  of  the  United  States 
with  the  power.  *  *  *  If  the  Governor  of  Ohio  refuses  to 
discharge  this  duty,  there  is  no  power  delegated  to  the  General 
Government,  either  tlirough  the  judicial  department  or  any  other 
department,  to  use  any  coercive  means  to  compel  him.  And  upon 
this  ground  the  motion  for  a  mandaTnua  must  be  overruled." 

So,  also,  in  Taylor  v.  Taintor^  16  Wall.  306,  the  same  court 
said :  ^^  In  such  cases  the  Governor  acts  in  his  oflicial  capacity, 
and  represents  the  sovereignty  of  the  State  in  giving  efficacy  to 
the  Constitution  of  the  United  States  and  the  law  of  Congress. 
If  he  refuse,  there  is  no  means  of  compulsion.  *  *  *  In  the 
event  of  refusal,  the  State  making  the  demand  must  submit. 
There  is  no  alternative." 

These  cases,  especially  the  actual  decision  in  Kentucky  v.  Den- 
nison,  settle  the  question  that  the  duty  of  delivering  up  fugitive 
criminals,  as  imposed  by  the  act  of  Congress  upon  State  execu- 
tives, is  not  capable  of  enforcement  by  any  power  of  the  General 
Government.  The  act,  while  giving  the  power  to  perform  the 
duty,  and,  therefore,  a  law  in  this  sense,  is  not  law  at  all  in  the 
sense  of  annexing  any  penalty  to  non-performance,  or  in  the  sense 
of  empowering  any  court  to  compel  the  performance  of  the  duty. 
Whether  a  State  executive  shall  act  in  the  premises  or  not  is  for 
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him  to  detennine,  and  that,  too,  with  entire  impunity  to  himself, 
so  far  as  any  compulsion  by  the  Federal  Government  is  concerned. 
This  is  the  precise  state  of  the  case  as  settled  by  the  decision  in 
Kentucky  v.  Denmaon, 

Nor  is  the  case  materially  altered  if  we  tarn  to  State  laws. 
Some  of  the  States  have  enacted  laws,  and  some  have  not,  to  reg- 
ulate the  action  of  their  executives  in  the  premises.  Where  no 
such  laws  are  enacted,  then,  of  course,  the  matter  stands  just 
where  it  does  under  the  Constitution  and  laws  of  the  United 
States. 

But  where,  on  the  other  hand,  there  are  State  laws  on  the  sub- 
ject, these  laws  cannot  be  enforced  against  the  executive  authority 
by  a  mandamus  from  the  State  judiciary,  compelling  this  au- 
thority to  do  or  not  to  do  a  specific  thing.  The  executive  au- 
thority is  a  co-equal  and  co-ordinate  branch  of  every  State 
government ;  and  plainly  no  mandamus  will  lie  from  the  State 
judiciary,  which  is  but  another  branch  of  the  same  government,  to 
compel  this  authority  to  perform  duties  assigned  to  it  bylaw.  The 
Governor  of  a  State  is  as  independent  in  his  sphere  as  are  courts 
of  justice  in  their  sphere. 

The  only  way  in  which  State  laws  can  be  enforced  against  the 
executive  authority,  for  any  omission  to  obey  them,  is  by  the 
slow  process  of  impeachment ;  and  this  would  not  directly  rectify 
the  wrong  or  change  the  executive  action,  but  simply  punish  the 
Governor  by  removal  from  office  for  his  misconduct.  If  he  had 
violated  the  State  law  in  delivering  up  a  fugitive  criminal,  or  in 
refusing  to  deliver  him  up,  that  fact  would  stand  unchanged  and 
uncorrected,  notwithstanding  the  impeachment. 

The  legal  result  from  these  premises  is  this:  That,  in  the 
sense  of  mere  o^aisX  power  to  act  or  not  to  act,  under  the  Con- 
stitution and  laws  of  Congress,  and  even  under  State  laws,  the 
executive  of  each  State  is  not,  in  respect  to  the  delivery  of  fugi- 
tive criminals,  controllable  by  any  other  authority.  If  he  refuses 
to  comply  with  a  requisition,  there  is  no  power  in  the  General 
Government,  or  in  the  State  of  which  he  is  the  executive,  or  in 
that  from  which  the  demand  proceeds,  to  compel  him  to  do  other- 
wise, any  more  than  there  is  to  compel  him  to  veto  a  bill  passed 
by  the  legislature,  or  to  grant  a  pardon  to  a  convicted  criminal. 

And  so,  if  the  executive   decides  to  make  a  delivery  upon 
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what  he  deems  a  BufEicient  showing  of  the  necessary  facts,  there 
is  no  legal  process  that  can  restrain  him  from  issuing  his  warrant 
and  ordering  the  surrender  of  the  accused  party  to  the  demanding 
State.  He  is  by  the  law  of  Congress  the  sole  depositary  of  the 
power.  No  bill  of  exceptions  can  be  filed  anywhere,  or  heard 
anywhere,  for  the  purpose  of  review  or  reversal.  The  law  makes 
no  provision  for  an  appeal  or  a  writ  of  error. 

4.  The  Moral  Obligation  binding  the  Executive  Authority. 

—  It  does  not,  however,  follow  that  the  Governor  of  a  State 
is  under  no  moral  obligation  in  the  premises.  Just  the  reverse 
is  the  fact.  A  duty  is  attached  to  his  office  by  the  authority  of 
law,  and  this  law  is  just  as  valid  for  the  purpose  of  imposing  and 
defining  the  duty,  as  it  would  be  if  it  could  be  enforced  against 
him.  When  he  entered  upon  his  office  he  bound  himself  by  the 
solemnities  of  an  oath  to  perform,  to  the  best  of  his  ability,  all 
the  duties  thereof ;  and  one  of  these  duties  is  to  deliver  up  fugi- 
tive criminals  in  the  cases  specified  by  the  Constitution  and  the 
law. 

The  Constitution  says  that,  when  the  proper  conditions  are 
present,  this  delivery  shall  be  made  ;  and  the  law  of  Congress, 
enacted  in  pursuance  thereof,  defines  the  manner  in  which  the 
constitutional  mandate  shall  be  carried  into  effect,  including  the 
agency  for  the  delivery,  and  the  proof  to  be  supplied.  The  rule 
is  imperative.  The  Governor  of  a  State,  in  the  discharge  of 
this  duty,  is  not  a  law-maker  and  an  executive  at  the  same  time. 
He  is  the  latter,  but  not  the  former.  The  law  is  already  made 
for  him,  and  his  business  is  to  apply  and  execute  it  whenever  an 
occasion  calls  for  the  application. 

There  is  no  doubt  that  Congress  might  have  established  a 
purely  Federal  agency  for  the  arrest  and  delivery  of  fugitive 
criminals.  But  inasmuch  as  the  demand  must,  according  to  the 
Constitution,  be  made  by  the  executive  authority  of  the  State 
from  which  the  criminal  fied.  Congress  saw  fit  to  assign  the 
duty  of  delivery  to  the  executive  authority  of  ihe  State  to  which 
he  fiees  and  in  which  he  is  found. 

5.  The  Exercise  of  the  ExeeutiTe  Judgment.  —The  Su- 
preme Court  of  the  United  States,  in  Taylor  v.  TaintoTy  16  Wall. 
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366,  referring  to  the  duty  to  be  performed,  said:  "In  such 
cases  the  Governor  acts  in  his  official  character  and  represents 
the  sovereignty  of  the  State  in  giving  efficacy  to  the  Constitntion 
of  the  United  States  and  the  law  of  Congress."  The  Governor 
is  the  highest  State  officer ;  and  when  he  delivers  np  a  fugitive 
criminal,  he  does  it  in  the  name  of  the  State,  and  the  State  in 
effect  does  it  through  him. 

Chief  Justice  Booth,  in  The  State  v.  ScMemmy  4  Harring.  577, 
said :  ^^  The  right  and  power,  under  the  Constitution  of  the 
United  States,  and  the  first  section  of  the  act  of  Congress  of  1793, 
to  demand,  arrest,  commit  and  surrender  fugitives  from  justice, 
are  exclusively  vested  in  and  confided  to  the  executive  author- 
ity of  the  State  from  which  the  fugitive  has  escaped,  and  that  of 
the  State  where  he  has  taken  refuge."  It  appears  then  that,  in 
the  matter  of  inter-State  extradition,  two  sovereign  States,  pro- 
ceeding under  the  Constitution  and  the  law,  hold  intercourse 
with  each  other — the  one  in  demanding  the  fugitive  criminal, 
and  the  other  in  delivering  him  up.  This  intercourse  is  con- 
ducted through  their  respective  Governors,  who  are  their  highest 
executive  officers,  and  who  act  in  their  "  official  character  "  and 
capacity. 

There  is  no  doubt  that  the  demanding  Governor  has  the  right 
to  exercise  his  judgment  to  the  fullest  extent  in  determining 
when  an  application  is  made  to  him,  whether  he  will  make  a  de- 
mand or  not.  The  case,  at  that  stage  of  its  history,  is  exclusively 
in  his  hands  ;  and  it  is  for  him  to  decide  whether,  in  view  of  the 
documentary  evidence  submitted  to  him,  the  case  is  a  proper  one 
for  the  issue  of  a  requisition.  He  cannot  decide  this  question 
without  examining  the  papers  and  passing  judgment  upon  their 
character  as  to  both  form  and  contents,  considered  with  reference 
to  the  Constitntion  and  the  law,  and,  indeed,  without  doing  the 
veiy  thing  which  a  court  of  justice  would  do  if  considering  the 
same  papers  in  a  proceeding  on  habeae  corpus. 

Let  us  then  suppose  that  a  State  Governor,  after  such  investiga- 
tion, makes  a  dem&nd  and  annexes  thereto  the  papen^  which  in 
his  judgment  are  sufficient  to  authorize  it,  certifying  to  the  au- 
thenticity of  the  same.  This  officially  completes  the  case  so  far  as 
he  is  concerned,  and  exhausts  all  his  power  in  the  premises.  Does 
it  complete  the  case  so  far  as  the  Governor  is  concerned  to  whom 
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the  demand  is  addressed  ?  Is  the  latter  absolately  bound  by  the 
judgment  of  the  former,  so  that,  after  receiving  the  requisition 
and  ascertaining  that  it  is  a  requisition,  he  has  nothing  to  do 
except  to  issue  his  warrant  of  arrest  and  surrender  ?  Is  he  merely 
a  ministerial  officer,  like  a  constable,  marshal  or  sherifp,  com- 
manded by  a  court  to  serve  a  civil  or  criminal  process,  and  con- 
cerned only  to  find  and  identify  the  person  on  whom  it  is  to  be 
served  ?     This  manifestly  cannot  be  true. 

The  Governor  of  a  State  to  whom  a  requisition  is  addressed, 
and  by  whom  the  duty  of  delivery  is  to  be  discharged,  if  at  all, 
must,  in  the  very  nature  of  things,  before  he  undertakes  to  per- 
f onn  the  duty,  ascertain  its  existence  as  a  legal  fact.  Ko  one  can 
settle  this  question  for  him,  and  he  cannot  settle  it  for  himself 
without  passing  judgment  upon  several  matters  of  both  law  and 
fact.  The  opinion  of  courts  in  respect  to  his  duties  are  entitled 
to  the  most  respectful  consideration ;  yet  they  relate  to  the  duties 
of  an  officer  of  Government,  over  whom,  in  respect  to  these  duties, 
the  authors  of  these  opinions  have  absolutely  no  jurisdiction. 
Tliey  are  simply  dictay  and,  strictly  speaking,  of  no  authority. 

The  Constitution  and  the  law  are  authoritative ;  but  the  opin- 
ions of  judges  as  to  the  duties  of  a  State  Governor  in  a  matter 
exclusively  confided  to  him,  are  entitled  to  such  consideration 
only  as  their  eminent  source  suggests.  If  he  adopts  them  he 
makes  them  his  own  by  adoption.  It  is  the  executive  judgment 
that  is  to  rule  the  executive  action  in  regard  to  a  question  that 
belongs  exclusively  to  the  executive  office.  There  is  no  other 
judgment  that  can  authoritatively  rule  that  judgment. 

A  court  of  justice,  when  proceeding  by  hdheaa  corpus  in  an 
extradition  case,  simply  inquires  whether  the  arrest  is  legal ;  and 
for  the  purpose  of  determining  this  question  it  examines  the  facts 
and  applies  the  law  to  them.  This  is  precisely  what  a  Governor 
does  or  should  do  before  he  issues  his  warrant  of  arrest  and  de- 
livery. The  law  is  the  same  in  both  cases,  and  so  the  facts,  with 
the  exqeption  of  the  Governor's  warrant  of  arrest,  are  the  same. 
The  court  is  not  dealing  with  one  case,  and  the  jGrovemor  with 
another.  The  law  is  to  rule  the  Governor  and  the  court  alike, 
and  the  only  question  for  either  to  determine  is  this :  What  does 
the  law  require  in  application  to  the  facts  as  presented  ?  The 
Governor  has  just  as  much  right  to  consider  and  answer  this 
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question  for  the  purpose  of  ascertaining  and  discharging  his  duty 
as  has  a  court  of  justice  for  the  purpose  of  discharging  its  duty. 
Though  not  a  judicial  officer  in  the  general  sense,  he  must,  in  this 
case,  by  the  very  nature  and  terms  of  the  duty  assigned  to  him, 
perform  at  least  a  ^t^o^judicial  function. 

Judge  Gilbert,  in  The  People^  ex  rd.  Draper j  v.  Pinkerton^ 
17  Hun,  199,  said :  "  The  duty  of  the  Governor  of  this  State  to 
issue  the  rendition  warrant  was  imperative.  Having  performed 
the  ^t^o^-judicial  function  of  determining  that  the  act  of  Congress 
had  been  complied  with  by  the  Governor  of  Massachusetts,  the 
remaining  part  of  his  duty  was  ministerial  only."  Precisely  so. 
The  "  ministerial "  duty  of  issuing  the  warrant  was  in  order  after 
the  examination  of  the  case,  and  ascertaining  that  it  came  within 
the  provisions  of  the  Constitution  and  the  law ;  and  this,  to  say 
the  very  least,  was  a  ^i^o^t-judicial  function. 

Chief  Justice  Taney,  in  K&niucky  v.  Denniaon^  24  How.  66, 
spoke  of  the  Governor's  duty  as  merely  "ministerial,"  like  that 
of  a  sherifi  or  marshal  in  serving  a  process,  "  when  the  demand  is 
made  upon  him  and  the  requisite  evidence  is  produced."  He  added : 
"The  Governor  has  only  to  issue  his  warrant  to  the  agent  or 
officer  to  arrest  the  party  named  in  the  demand." 

This  "  requisite  evidence,"  to  which  reference  was  made,  hap- 
pens to  be  a  very  important  item  in  the  case.  The  question  in 
each  case  of  a  demand  is  whether  such  evidence  has  been  pro- 
duced ;  and,  before  the  "  ministerial "  duty  is  in  order,  this  ques- 
tion must  be  decided.  Who  shall  decide  it  ?  Plainly,  the  Gover- 
nor  who  is  to  perform  the  duty,  and  that,  too,  in  the  exercise  of 
his  own  judgment  upon  the  law  and  the  facts.  The  demanding 
executive  cannot  decide  it  for  him,  and  no  court  can  decide  it  for 
him. 

If  Chief  Justice  Taney  meant  that  the  duty  is  so  purely  "  min- 
isterial "  that  the  executive  has  no  right  to  exercise  his  own  judg- 
ment upon  the  questions  of  law  and  fact  that  necessarily  arise  in 
every  case,  or  to  be  governed  by  that  judgment,  then  the  opinion 
is  clearly  not  correct,  and  not  according  to  the  uniform  practice  of 
State  Governors.  There  is  a  very  wide  difference  between  tho 
duty  of  a*  marshal  or  a  sheriff  required  by  a  court  to  serve  a  pro- 
cess, civil  or  criminal,  upon  the  person  named  in  it,  and  the  duty 
of  a  Governor  who  is  requested  to  deliver  up  a  fugitive  criminal. 
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In  the  former  case  there  are  no  questions  of  law  to  be  passed 
upon,  and,  indeed,  nothing  to  be  done  but  to  find  the  right  man 
and  serve  the  process.  The  officer  does  not  issue  the  warrant  he 
executes.  But,  in  the  latter  case,  there  are  several  very  vital 
questions  of  law,  considered  in  application  to  the  case  before 
him,  upon  which  the  Governor  must  pass  judgment,  or,  in  the 
faihire  to  do  so,  take  a  leap  into  the  dark.  He  is  addressed  as 
the  executive  head  of  a  State,  and  facts  are  presented  to  him  for 
the  purpose  of  showing  that,  under  the  Constitution  and  the  law, 
he  ought  to  make  the  delivery.  Whether  he  ought  to  do  so  is 
just  the  question  which  he  ought  to  consider,  has  a  right  to  con- 
sider and  must  consider,  in  view  of  the  whole  case  submitted  to 
him  as  one  of  law  and  fact.  He  has  more  to  do  than  simply 
"  issue  liis  warrant  to  an  agent  or  officer  to  arrest  the  party  named 
in  the  demand."  Before  he  does  this  he  must  decide  that  the 
warrant  ought  to  be  issued ;  and  here  there  is  no  analogy  between 
his  duty  and  that  of  a  mere  marshal  or  sheriff  ordered  to  serve  a 
process. 

The  real  analogy  is  between  a  Governor  in  determining  whether 
he  will  or  will  not  issue  a  warrant  of  arrest,  and  a  court  of  justice 
in  determining,  upon  habeas  corpus^  whether  the  warrant,  if  one 
has  been  issued,  was  issued  in  conformity  with  law.  The  inquiry 
in  both  cases  is  one  of  law  and  fact ;  and  this  is  just  as  proper 
an  inquiry  for  a  Governor  to  consider  and  determine,  before  he 
issues  his  warrant  of  arrest,  as  it  is  for  a  court  to  consider  and 
determine,  on  habeas  corpus^  after  a  warrant  has  been  issued,  and 
is  called  in  question  as  to  its  legality. 

6.  The  Questions  to  be  Considered.  — The  general  question  to 
be  considered  and  determined,  in  the  case  of  every  requisition,  is 
whether  the  requisition  comes  within  the  provisions  of  the  Con- 
stitution and  the  law.  This  includes  the  following  specific  ques- 
tions : 

(1.)  The  first  question  relates  to  the  genuineness  of  the  papers, 
and  involves  the  inquiry  whether  they  are  what  they  purport  to 
be,  or  simply  forgeries,  and  hence  of  no  legal  effect.  If  the 
papers  bear  the  prima  facie  evidence  of  genuineness,  and  are 
transmitted  to  the  Governor  through  the  mail,  or  by  a  special 
messenger  duly  authorized,  this  will  be  sufficient  for  the  purpose 


482  EXKOUTIVB  DELIVERY. 

of  cognizance  and  action.  The  Governor  would  take  official 
notice  of  them  as  gennine  papers,  in  the  absence  of  any  reason 
for  supposing  otherwise. 

(2.)  The  next  question  relates  to  the  legal  character  of  the 
papers.  Are  they  duly  executed?  Is  the  copy  of  the  indict- 
ment or  affidavit  certified  as  authentic  by  the  demanding 
executive,  and  is  it  annexed  to  the  demand,  or,  if  not,  does  it 
accompany  the  demand,  and  is  it  produced  with  it,  and  is  it  re- 
ferred to  in  the  demand  ?  Is  the  indictment  such  in  point  of  fact 
upon  its  face,  if  this  be  the  form  of  the  charge,  or  if  the  charge 
be  by  affidavit,  does  it  appear  to  be  made  before  a  magistrate? 
Does  the  requisition  set  forth,  in  general  terms,  the  necessary 
facts?  These  are  the  pertinent  questions  for  the  Governor  to  con- 
sider. 

(3.)  The  third  question  is  a  very  vital  one.  Does  the  certified 
copy  of  an  indictment  or  affidavit  charge  a  crime  against  the 
party  demanded  as  having  been  committed  by  him  in  the  de- 
manding State  or  Territory?  This  question  was  considered  in 
chapter  V  of  Part  II,  and  to  that  chapter  the  reader  is  referred. 

(4.)  The  fourth  question  is  whether  the  party  charged  with 
crime  is  demanded  as  a  fugitive  from  the  justice  of  the  demand- 
ing State  or  Territory,  and  whether  there  is  sufficient  evidence  to 
show  that  the  party  has  fied  from  such  State  or  Territory  and  is 
to  be  found  in  the  State  or  Territory  on  which  the  den^nd  is 
made.  This  question  was  considered  at  large  in  chapter  VI  of 
Part  II,  and  to  that  chapter  the  reader  is  referred. 

Such,  then,  are  the  questions  which  are  raised  by  a  requisition 
made  by  the  Governor  of  a  State  or  Territory  upon  the  Governor 
of  another  State  or  Territory,  and  upon  which  the  latter  Gover- 
nor must  pass  judgment,  in  order  to  determine  what  is  his  duty 
in  the  premises.  If  the  papers  are  genuine  and  legal  in  their 
character;  if  they  charge  a  crime  against  the  laws  of  the  demand- 
ing State  or  Territory  as  having  been  committed  by  the  party 
demanded,  and  if  it  is  shown  that  this  party  is  a  fugitive  from 
justice  and  is  to  be  found  in  the  State  or  Territory  to  which  the 
demand  is  addressed,  then  the  duty  of  causing  him  to  be 
arrested  and  delivered  up  is  imperative.  No  Governor  can  have 
any  discretion  that  releases  him  from  the  performance  of  this 
duty,  provided  the  party  is  at  large  and  not  arrested  and  held 
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nnder  a  civil  or  criminal  process  in  the  State  or  Territorj  to 
which  the  demand  is  addressed. 

The  Supreme  Coprt  of  Ohio,  in  Work  v.  Cavinfftofij  34  Ohio 
St.  64,  held  that,  "  if  the  Oovemor  of  one  State  makes  a  requisition 
ou  the  Governor  of  another  State  for  the  surrender  of  a  fugitive 
from  justice,  and  the  case  is  shown  to  be  within  the  provisions  of 
the  Constitution  of  the  United  States  and  the  act  of  Congress  on 
the  subject,  no  discretion  is  vested  in  the  latter  Governor,  but  it 
is  his  imperative  duty  to  issue  his  warrant  of  extradition." 

The  Supreme  Court  of  Georgia,  in  Johmston  v.  HeiUtf^  13  Ga. 
98,  held  as  follows : 

"  When  a  demand  is  made  by  the  Executive  officer  of  one  State 
for  a  fugitive  from  justice  who  has  taken  refuge  in  another  State, 
under  the  provisions  of  the  Constitution  and  laws  of  the  United 
States,  and  a  copy  of  the  indictment  found,  or  the  affidavit  made, 
as  provided  by  the  act  of  1793,  shall  be  produced  and  duly  authen- 
ticated, as  required  by  the  act,  charging  the  person  so  demanded 
with  having  committed  a  crime  against  the  laws  of  the  State 
from  which  he  fled,  the  Executive  officer  of  the  State  upon  whom 
the  demand  is  made  for  the  surrender  of  such  fugitive,  must  be 
governed  by  the  record  produced ;  he  has  no  authority  to  make 
any  addition  to  it,  or  to  look  behind  the  indictment  or  affidavit, 
and  inquire  whether  by  the  laws  of  his  own  State,  the  facts  charged 
therein  would  constitute  a  criminal  offense ;  but  it  is  made  nis 
imperative  duty^  under  the  supreme  law  of  the  land,  which  he 
has  sworn  to  support,  to  surrender  up  such  fugitive  to  the  author- 
ities of  the  State  whose  laws  have  oeen  violated,  having  juris- 
diction of  the  crimie." 

The  doctrine  of  the  courts  has  uniformly  been  that,  when  the 
prescribed  conditions  are  supplied,  the  duty  of  surrender  is  im- 
perative, and  the  arrest  of  the  party  is  legal.  {The  State  v. 
Buzincy  4  Har.  572 ;  The  State  v.  ScMemm^  id.  677 ;  NichoUs 
V.  Cornelius,  7  Ind.  611 ;  Ee  parte  Pfitzer,  28  id.  440 ;  and 
The  MatUr  of  Clark,  9  Wend  212.) 

The  Governors  of  States  have  generally  recognized  the  correct- 
ness of  this  principle.  Differences  among  them  have  usually 
related  to  the  construction  of  the  Constitution  and  the  law,  or 
the  question  of  fact  whether  all  the  prescribed  conditions  were 
present  in  a  given  case.  Governor  Seward,  for  example,  in  his 
correspondence  with  the  Governor  of  Virginia,  did  not  deny  the 
55 
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duty  of  delivering  np  the  accased  party  if  all  the  legal  conditions 
were  shown  to  exist.  Yet  he  so  construed  the  law  as  to  hold  that 
the  duty  did  not  exist  in  the  case  that  was  presented  to  him.  He 
maintained  that  the  law  applied  only  to  offenses  that  were  crimes 
in  the  State  on  which  the  demand  was  made,  as  well  as  in  the 
State  making  the  demand.  This  was  a  false  position,  but  it  was 
no  refusal  to  perform  an  admitted  duty. 

Governor  Rice,  of  Massachusetts,  in  the  case  of  Kimpton^  while 
not  pretending  that  there  was  any  defect  in  the  requisition  made 
by  the  Governor  of  South  Carolina,  or  in  the  accompanying 
papers,  refused  to  comply  with  the  requisition  on  the  ground  that, 
in  his  judgment,  the  object  in  procuring  the  indictment  "  does 
not  appear  to  be  for  the  purpose  of  trying  Kimpton  for  the  crime 
cliarged  against  him,  but  for  a  different  purpose."  {New  York 
Timea^  August  31,  1878.) 

This,  in  effect,  charged  South  Carolina  with  fraud  as  to  the 
motives  of  the  indictment  and  prosecution,  and  made  Governor 
Kice^s  opinion  in  respect  to  tliese  motives  a  rule  of  law  for  his 
action.  Was  he  justified  in  assuming  this  fraudulent. intention, 
and  then,  on  this  basis,  refusing  to  comply  with  the  law  of  Con- 
gress ?  The  proper  answer  to  this  question  is  in  the  negative.  He 
had  no  right  to  impeach  or  assail  the  verity  of  the  authenticated 
recjord  before  him  on  the  ground  that  the  prosecution  was  inspired 
by  improper  motives,  or  had  an  object  different  from  the  one  that 
was  apparent  on  the  face  of  the  papers.  The  existence  and  validity 
of  the  requisition  being  admitted,  then  its  averments  are  not  to 
be  disputed. 

On  this  point  Mr.  Wharton  remarks :  '*  A  requisition  can  no 
more  be  impeached  on  the  ground  that  improper  collateral  motives 
co-operated  in  obtaining  it,  than  can  a  judgment  of  a  sister  State 
be  impeached  on  the  same  grounds.  If  there  was  jurisdiction,  if 
the  Governor  in  the  one  case,  or  the  judgment  court  in  the  other, 
were  not  fraudulently  imposed  upon,  then  the  averments  of  the 
record  in  either  cannot  be  assailed  in  the  State  in  which  execution 
is  sought."     (Wharton's  Crim.  Plead.  &  Pr.  [8th  ed.],  §  34.) 

It  is  due  to  candor  to  say  that  a  different  opinion  in  regard  to 
the  case  of  Kimpton  was  expressed  in  the  first  edition  of  this 
work.  The  author,  however,  having  carefully  examined  that 
opinion,  has  seen  what  he  deems  a  good  reason  for  changing  it. 
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It  conld  not  have  been  the  intention  of  Congress  that  the  Governor 
of  a  State,  on  whom  the  demand  is  made,  shonld  be  permitted  to 
deny  or  assail  the  legal  efficacy  of  a  duly  aathenticated  record. 
That  record  in  its  recitals  must  be  taken  as  true  and  entitled  to 
'^  full  faith  and  credit ; "  and  if  the  recitals  be  in  conformity  with 
the  law,  then  they  are  sufficient  to  establish  the  duty  which  the 
law  imposes.  There  can  be  no  reserved  right  of  discretion  adverse 
to  the  performance  of  a  duty  thus  established. 

7.  The  Executive  Warrant.— The  directii)n  of  the  law  is  that 
the  executive  authority,  when  the  proper  conditions  are  supplied, 
shall  cause  the  accused  party  ^'  to  be  arrested  and  secured,  and 
cause  notice  of  the  arrest  to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such  authority  appointed 
to  receive  the  fugitive,  and  cause  the  fugitive  to  be  delivered  to 
such  agent  when  he  shall  appear." 

This  direction  is  qualified  by  two  provisions.  One  is  that  "  if 
no  such  agent  appears  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged."  The  other  is  that  "  all 
costs  or  expenses  incurred  in  the  apprehending,  securing  and 
transmitting  such  fugitive  to  the  State  or  Territory  making  such 
demand,  shall  be  paid  by  such  State  or  Territory." 

The  executive  authority  of  the  State  or  Territory  on  which  the 
demand  is  made,  carries  the  direction  of  the  law  into  effect  by 
issuing  a  warrant  of  arrest  and  surrender.  The  following  forms 
are  examples  of  such  warrants: 

(I.)  The  State  of  New  Tobk. 

State  op  New  Tai«,  •       ) 
Executive  Chamber.  ) 

The  Governor  of  the  State  of  New  York, 

To  the  Sheriff  of  the  County  of  ,  and  the  Sheriffs^^  Con- 

stahlea^  a7id  other  Peace  Officer  a  of  the  several  Counties  in  the 
said  State: 

Whereas,  it  has  been  represented  to  me  by  the  Governor  of  the 
State  of  ,  that  stand  charged  with  the  crime  of  ,  com- 
mitted in  the  county  of  ,  in  said  State,  and  that  ha  fled 
from  justice  in  that  State,  and  ha  taken  refuge  in  the  State  of 
New  X  ork ;  and  the  said  Governor  of  having,  in  pursuance  of 
the  Constitution  and  laws  of  the  United  States,  demanded  of  me 
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that  I  shall  caase  the  eaid        to  be  arreBted  and  delivered  to        , 
who  is  duly  authorized  to  receive        into  his  custody,  and  convey 
back  to  the  said  State  of        ; 

And  whereas,  the  said  representation  and  demand  is  accom- 
panied  by  ,  whereby  the  said  ,  charged  witli  the  said  crime, 
and  with  having  fled  from  said  State,  and  taken  refuge  in  the  State 
of  New  York,  which  oertilied  by  the  said  Governor  of  , 
to  be  duly  authenticated ; 

Tou  are,  therefore,  required  to  arrest  and  secure  the  said        , 
wherever        may  be  found  within  the  State,  and  to  deliver 
into  the  custody  of  the  said        ,  to  be  taken  back  to  the  said  State 
from  which        fled,  pursuant  to  the  said  requisition. 

Given,  under  my  hand,  and  the  privy  seal  of  the  State,  at  the 
City  of  Albany,  this  dav  of  ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy- 

By  the  Governor. 

Private  Secretary. 

(n.)  Thb  State  of  Pennsylvania. 

The  Commonwealth  of  Pennsylvania,  1 
ExEoirnvE  Dbpabtment.  ) 

The  Governor  of  Pennsylvania, 

To  ,  Sheriff'  of  County^  or  amy  other  qffioer  authorized 
by  law  to  execute  warrants  ; 

Whereas,  it  has  been  represented  to  me  by  His  Excellency  the 
Governor  of  the  State  of  ,  that  ha  fled  from  justice  in 
that  State,  and  taken  refuge  in  the  State  of  Pennsylvania,  and  the 
said  Governor  having,  in  pursuance  of  the  Constitution  and  laws 
of  the  United  States,  demanded  of  me  that  I  shall  cause  the  said 
to  be  arrested  and  delivered  to  ,  who  is  duly  authorized 
to  receive  and  convey  back  to  the  State  of  ,  there  to  be 
dealt  with  according  to  law  ; 

And  whereas,  the  said  representation  and  demand  is  accom- 
panied by  a  copy  of  the  aforesaid,  which  is  certified  as 
authentic  by  the  said  Governor,  and  is  now  on  file  in  the  oflBice 
of  the  Secretary  of  the  Commonwealth ; 

You  are,  therefore,  authorized  and  r^nired  to  execute  this 
warrant  in  accordance  with  the  act  of  the  General  Assembly  en- 
titled '^  An  act  to  regulate  proceedings  undei'  requisitions  upon 
the  Governor  of  this  Commonwealth  for  the  apprehension  of 


TH«  EXEOUnVE  WARRANT.  437 

fugitives  from  justice,"  approved  the  twenty-fourth  day  of  May, 
Anno  Domini  one  thousand  eight  hundred  and  seventy-eight,  and 
after  the  hearing  therein  directed,  to  deliver  the  said  into 

the  custody  of  tne  said  ,  to  be  taken  back  to  the  State  from 

which  fled,  pursuant  to  said  requisition. 

Given  under  my  hand  and  the  great  seal  of  the  State,  at  Harris- 
burg,  this  day  of  ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy- 

By  the  Governor. 

* 
Governor  of  Pennsylvania. 

Secretary  of  ike  Commowaealth. 

(III.)  The  State  of  Massachusetts. 

The  Sheriff's  Warraitt. 

The  Commonwealth  of  Massaohusetts.  ) 

His  Excellency  Governor  of  the  Commonwealth, 

To  the  Sheriff  or  to  either  of  Deputies: 

Whereas,  application  has  been  made  to  me  by  the  supreme 
executive  authority  of  the  State  of  for  the  delivery  of 

charged  with  the  crime  of  ,  and  represented  to  be  fugitive 
from  the  justice  of  said  State  of  ,  and  now        in  said        , 

and  I  am  satisfied  that  the  demand  is  conformable  to  law,  and 
ought  to  be  complied  with  ; 

1  do,  therefore,  by  virtue  of  the  authority  in  me  vested  by  the 
Constitution  and  laws  of  the  United  States,  and  of  this  Common- 
wealth, by  this  my  warrant,  under  the  seal  of  the  State,  authorize, 
empower,  and  direct  you  to  seize  and  detain  the  said  ,  and, 

after  having  given        due  notice  of  the  demand  made  for 
surrender,  and  an  opportunity  to  apply  for  a  writ  oi  habeas  corpus^ 
if  shall  claim  such  right  of  you,  to  transport  to  the  line  of 

this  Commonwealth  the  said  ,  and  there  deliver        over  to 

,  who  has  been  appointed  by  the  Governor  of  the  State  of 
an  agent  to  demand  and  receive      ;  and  this  warrant  you  are 
to  serve  at  the  expense  of  the  said  ;  and  I  do  hereby 

require  all  civil  officers  within  this  State  to  afford  all  needful 
assistance  in  the  execution  of  this  warrant ;  and  of  your  doings 
in  the  premises  you  will  make  due  return  to  this  Department 
within  thirty  days  of  the  date  hereof,  after  which  this  warrant  is 
to  become  void. 
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In  witness  whereof,  I  have  caused  the  seal  of  tiie  said  Com- 
monwealth to  bie  hereunto  affixed,  this  day  of  ,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ,  and 

of  the  Independence  of  the  United  States  the  one  hundred 
and 

By  his  Excellency  the  Governor. 

Secretary  of  the  CommonweaUh. 


Wabbant  of  thb  Fobbign  Agent. 

COMMONWBALTH  OF  MaSSAOHUSBTTS. 
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TTift  Excellency,  Governor  of  the  Commonwealth, 

To        ,  greeting: 

Whereas,  application  has  been  made  to  me  by  the  Governor  of 
the  State  of  for  the  delivery  of  ,  charged  with  the  crime 
of  ,  represented  to  be  a  fugitive  from  justice,  and  supposed 

to  be  now  witliin  the  limits  of  this  Commonwealth ;  and  whereas, 
it  appears,  from  documents  exhibited  to  me,  and  especially  an 
executive  warrant  under  the  seal  of  the  State  of  ,  and 

dated  ,  that  you  the  said  have  been  duly  appointed  by . 

the  supreme  executive  authority  of  the  State  of  to  receive 

from  tne  authority  of  this  Commonwealth  the  said  fugitive,  and 
him  to  convey  to  the  said  State  of  ; 

I  do,  therefore,  hereby,  by  virtue  of  the  provisions  of  the  Con- 
stitution and  laws  of  the  United  States,and  of  this  Commonwealth, 
authorize  yon,  the  said  ,  to  receive  the  said  into  your 

custody  at  the  line  of  this  Commonwealth  from  such  officer  of  this 
Commonwealth  as  may  be  duly  authorized  to  deliver  him  to  yon, 
and  him  the  said  you  are  nereby  directed  to  convey  to  the 
State  of  ,  there  to  be  dealt  with  as  to  law  and  justice  may  ap- 
pertain ;  all  which  is  to  be  without  charge  or  expense  to  the  said 
Commonwealth;  and  of  your  doings  in  the  premises  you  will  make 
due  return  to  this  Department  within  thirty  days  of  the  date 
hereof,  after  which  this  warrant  is  to  become  yoid. 

In  witness  whereof,  I  have  caused  the  seal  of  the  Commonwealth 
to  be  hereunto  affixed,  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  seventy-  ,  and 
of  the  Independence  of  the  United  States  of  America,  the 
one  hundred  and 

By  his  Excellency  the  Governor. 

Secretary  of  the  Commonwealth, 
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(IV.)  The  State  of  Ohio. 
To  the  Sheriff  of  County  : 

Whereas,  requisition  has  been  made  upon  me  by  the  Oovemor 

of  the  State  of  for  the  extradition  of  alleged  fugitive 

from  the  justice  of  said  State  of  ,  charged  with  the  crime  of 

as  appears  by  a  copy  of  ,  duly  authenticated,  and 

attached  to  tne  requisition  aforesaid ; 

Therefore,  I  do  hereby  command  you  forthwith  to  arrest  the 
said  and  bring  before  any  Judge  of  the  Court  of 

Common  Pleas  of  this  State  in  whose  district  or  jurisdiction 
may  be  found,  to  be  examined  upon  said  charge,  and  otherwise 
dealt  with  as  provided  by  law ;  and,  on  this  warrant,  if  so  directed 
by  such  Judge,  to  deliver  to  the  agent  appointed  by 

the  Govenior  of  the  State  of  to  receive         ;  and  of  this 

warrant,  with  your  proceedings  thereunder,  make    due  return 
according  to  law. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 
caused  the  great  seal  of  the  State  of  Ohio  to  be  affixed,  at 
Columbus,  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  eighty-  ,  and  in  the 

one  hundred  and         year   of  the    Independence  of  the 
United  States  of  America. 

By  the  Governor. 

Secretary  of  State. 

It  will  be  observed  that  the  executive  warrant,  in  each  of 
these  forms,  being  a  special  warrant,  and  resting  for  its  validity 
on  the  law  of  Congress,  is  so  worded  as  to  show  its  validity  upon 
its  face.  It  hence  contains  the  recitals  specified  by  the  law  as  the 
conditions  of  the  authority  to  issue  it.  Without  these  recitals  it 
would  have  no  legal  validity*  It  is  a  general  principle  of  law 
that  every  process  of  arrest  must  be  legally  sufficient  on  its  face. 
{JackaarCs  Case,  2  Flip.  183.) 

The  actual  arrest  is  made  by  a  subordinate  officer  of  the  State, 
acting  under  the  authority  of  the  Governor ;  and  the  warrant  in- 
cludes the  power  of  making  the  arrest  and  delivering  the  fugitive 
to  the  agent  of  the  State  or  Territory  duly  authorized  to  receive 
bim,  who  must,  within  six  months  from  the  time  of  the  arrest, 
appear  for  this  purpose,  or  the  prisoner  may  be  discharged. 
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The  local  law  in  Bome  States  requires  that  before  the  party  is 
actoally  delivered  up  for  removal  to  another  State  or  Territory^ 
he  shall  have  a  reasonable  opportunity  to  test  the  legality  of  his 
arrest  by  a  proceeding  in  habeas  corpus.  This,  while  not  inoon- 
sistent  with  the  law  of  Congress,  is  a  very  proper  provision  in 
the  interests  of  liberty,  and  as  a  protection  to  legal  rights. 

8.  Executive  Be-hearing  and  Be  vocation.  —  The  Governor 

of  a  State,  after  issuing  his  warrant,  and  after  the  arrest  of  the 
party  demanded,  and  prior  to  his  delivery  and  actual  removal 
from  the  State,  may,  if  he  shall  see  fit,  grant  a  re-hearing  of  the 
case,  and  revoke  the  warrant.  He  is  not  precluded^from  so  doing 
by  the  mere  fact  that  he  has  issued  the  warrant,  and  that  it  has 
been  served  by  the  arrest  of  the  party.  On  this  point  Governor 
Fairfield  said : 

''  There  being  no  question  in  my  mind  in  regard  to  the  power 
to  recall  the  warrant  which  has  been  issued  in  this  case,  should 
circumstances  justify  it,  I  acceded  readily  to  an  application  for  a 
hearing  of  the  parties,  inasmuch  as  the  first  exammation  was,  as 
such  cases  must  generally  be,  ex  parte^  and  because  notice  to  the 
accused  cannot  now  cause  what  at  first  it  might  have  induced,  the 
escape  of  the  prisoners."    (24  Amer.  Jurist,  226.) 

Governor  CuUom,  of  Illinois,  took  the  same  view  in  the  case 
of  Gaffigam,  v.  Merrio&y  and  coming  to  the  conclusion  in  the  light 
of  the  evidence  submitted  to  him  that  these  parties  were  not  fugi- 
tives from  justice,  he  recalled  his  warrant,  and  ordered  them  to 
be  discharged.    (Gov.  Cullom^s  Opinion.) 

The  validity  and  legal  effect  of  such  an  order  were  considered 
by  the  Criminal  Court  of  Cook  county  in  Illinois,  in  the  case  of 
James  CarroU.  Carroll,  after  being  delivered  into  the  custody 
of  the  agent  of  the  State  of  Nebraska,  and  before  his  actnal 
removal  from  the  State  of  Illinois,  was  brought  before  the  conrt 
by  a  writ  of  haieae  corpus^  and,  while  the  hearing  of  the  case 
was  pending,  the  Governor  of  Illinois  revoked  his  warrant,  and 
sent  the  revocation  to  the  court  under  the  seal  of  the  State- 
(Chicago  Legal  News^  September  28, 1878.) 

Judge  Rogers  held  in  this  case  that  if  the  Governor  had  power 
thus  to  revoke  his  warrant,  then  the  prisoner  was  entitled  to  be 
discharged ;  and  he  further  held  that  the  Governor  had  this  power, 


XXEOUTIVB  fiE  HKARIKQ  AND  BEVOCATION.  441 

and  on  this  gi*ound  di8chai*ged  the  prisoner.  The  theory  npon 
which  Judge  Kogers  based  this  ruling  is  that  the  function  of 
ordering  the  arrest  and  delivery  of  fugitive  criminals  is  exclu- 
sively committed  to  the  Governor  of  the  State  or  Territory  to 
which  they  have  fled ;  that  this  function  on  his  part  is  not  so 
purely  ministerial  as  to  preclude  the  exercise  of  his  judgment 
upon  the  facts  presented  to  him ;  that  if  he  shall  seasonably  dis- 
cover that  he  has  made  a  mistake  in  the  issue  of  his  warrant,  or 
that  he  has  been  deceived  by  any  false  pretenses  in  the  case,  he 
has  the  right  to  ^^  annul  and  revoke  "  his  own  order ;  and  that 
such  a  revocation  would  at  once  be  a  leg^il  reason  for  discharging 
the  prisoner^^since  tliere  would  be  no  authority  for  thereafter 
holding  him  in  custody. 

In  Work  v.  Covington^  34  Ohio  St.  64,  it  appeared  that  a  war- 
rant issued  by  Governor  Hayes,  of  Ohio,  under  which  an  arrest 
was  made,  was  revoked  by  Governor  Young,  his  successor  in 
office ;  and  the  main  question  before  the  court  was  whether  this 
revocation  was  valid.  In  regard  to  this  point  the  court  held  as 
follows :  1.  That  ^^  if  a  warrant  for  the  surrender  of  a  fugitive 
from  justice  is  obtained  in  a  case  in  which  it  should  not  have  been 
issued,  the  Governor  may  revoke  it,  whether  issued  by  himself  or 
his  predecessor."  2.  That  '^  where  such  warrant  has  been  re- 
voked by  the  Governor,  no  inquiry  will  be  made  in  a  proceeding 
on  habeas  corpu8j  in  behalf  of  the  alleged  fugitive,  as  to  the 
grounds  of  such  revocation,  although  at  the  time  of  the  revoca- 
tion the  fugitive  may  have  been  in  custody  of  the  agent  of  the 
demanding  State." 

Judge  Okey,  in  delivering  the  opinion  of  the  court  in  this 
case,  said :  ^*  It  appears  from  the  abstract  of  the  records  in  the 
Executive  Department,  and  the  case  in  7  Law  Hep.  386,  that 
Governors  Thomas  W.  fiartley,  S.  P.  Chase,  John  Brough,  J. 
D.  Cox,  R.  B.  Hayes,  William  Allen  and  Thomas  L.  Young,  each 
in  some  form  or  another,  revoked  a  warrant  of  extradition,  and 
some  of  them  exercised  that  authority  repeatedly ;  and  it  is  well 
known  that  other  Governors  of  this  and  other  States  have  often 
'  exercised  the  same  power." 

The  theory  upon  which  the  assumption  of  this  power  rests  is 
based  upon  the  fact  that  the  law  makes  the  Governor  of  a  State 
or  Territory,  to  whom  a  requisition  is  addressed,  the  sole  judge 
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as  to  the  qnestion  whether,  in  thecircnmstanoes  presented  to  him, 
the  case  exists  which,  according  to  law,  requires  the  arrest  and 
surrender  of  the  accased  party.  If  so,  then  until  that  party  has 
been  actually  removed  beyond  the  jurisdiction  of  the  State  or 
Territory,  the  right  and  power  of  the  Governor  to  exercise  his 
judgment  continue.  They  are  not  exhausted  or  extinguished  by 
his  action  so  long  as  the  party  remains  within  his  jurisdiction. 
He  may  correct  his  own  errors  if  he  does  so  seasonably.  Being 
the  sole  authority  for  the  issue  of  the  warrant,  he  has  power  to 
cancel  it.  This  would  seem  to  be  a  just  and  reasonable  view  of 
the  question. 

9.  Conflict  of  jartsdiction.  It  may  be  that  the  jurisdiction 
of  the  State  or  Territory,  from  which  the  fugitive  criminal  is 
demanded,  has  already  attached  to  him  by  arrest  in  a  civil  action 
or  for  an  offense  committed  therein  ;  and  in  such  an  event  the 
question  would  arise  whether  this  jurisdiction  is  displaced  and 
superseded  by  the  demand  for  his  delivery,  or  whether  its  opera- 
tion should  be  completed  before  a  compliance  therewith.  The 
law  does  not,  in  express  terms,  make  any  provision  for  such  a 
case  ;  yet  it  has  been  so  construed  by  courts  as  to  make  this  case 
an  exception  to  the  direct  and  absolute  duty  of  delivery. 

In  The  State  v.  AUen^  2  Humph.  258,  the  Supreme  Court  of 
Tennessee  said :  ^^  By  the  Constitution  and  laws  of  the  United 
States  the  Governor  of  Alabama  had  the  right  to  demand  Allen, 
and  the  Governor  of  Tennessee  had  the  power  to  give  him  up. 
Indeed,  it  would  have  been  his  imperative  duty  to  have  done  so, 
if  he  had  not  rendered  himself,  by  the  commission  of  crime, 
amenable  to  our  criminal  laws.  This  would  have  justified  the 
Governor  of  Tennessee  in  detaining  him  tUl  he  had  made  satis- 
faction therefor," 

The  same  question  came  before  the  Supreme  Court  of  New 
Jersey  in  The  Matter  of  Troutmariy  4  Zabr.  684.  Troutman  who 
was  held  under  a  capias  ad  respondendum  in  a  civil  action,  was 
brought  before  the  court  by  a  writ  of  habeas  corpvs^  in  order 
that,  being  discharged  from  detention  by  the  civil  process,  he 
might  be  delivered  up  by  the  Governor  of  New  Jersey  in  response 
to  the  requisition  of  the  Governor  of  Pennsylvania.  The  court 
declined  to  discharge  him  for  this  purpose.  The  doctrine  held 
iu  this  case  is  as  follows : 
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"  If  a  ftipitive  from  justice,  for  whose  delivery  a  requisition  is 
made  by  the  executive  of  the  State  from  which  he  is  such  fugi- 
tive, be  in  actual  confinement  on  criminal  or  civil  process  in  this 
State,  he  cannot  be  delivered  up.  The  Constitution  and  laws  of 
the  United  States  refer  to  fugitives  at  lar^e.  In  such  a  case  the 
requisition  should  be  lodged  with  the  sheriff,  whose  duty  it  would 
be,  upon  the  prisoner's  discharge  from  his  previous  arrest,  to  detain 
him  thereon  until  notice  could  be  given  to  the  party  presenting 
the  requisition." 

The  same  view  was  taken  by  the  court  in  The  Matter  of  Ben- 
jamiin  W.  Briscoe^  51  How.  Pr.  422.  This  case  was  an  applica- 
tion to  the  court  by  A.  M.  Perkenson,  the  sheriff  of  Fulton 
county  in  the  State  of  Georgia,  by  habeas  carpusy  to  procure  the 
delivery  of  Briscoe  to  him,  as  an  alleged  fugitive  from  the  jus- 
tice of  Georgia,  under  the  warrant  of  arrest  and  surrender  issued 
by  the  Governor  of  New  York,  upon  the  requisition  of  the  Gov- 
ernor of  Georgia.  Briscoe  was  at  the  time  held  and  detained  by 
the  sheriff  of  the  city  and  county  of  New  York,  in  pursuance  of 
an  order  of  arrest  made  by  Mr.  Justice  Donohue  in  a  civil  action ; 
and  the  sheriff,  in  consequence  of  this  order,  refused  to  deliver 
him  up  to  Perkenson. 

Judge  Westbrook  held  that,  under  the  law  of  New  York,  he 
had  no  power  to  discharge  Briscoe  from  his  arrest  in  the  civil 
action,  as  the  case  did  not  come  within  the  law  in  regard  to  habeas 
corpus. 

In  reference  to  the  question  whether,  when  a  party  is  detained 
in  one  State  because  the  laws  of  that  State  have  claims  upon  him, 
he  can  be  extradited  and  taken  to  another  State,  before  the  jus- 
tice of  the  State  which  holds  him  has  first  been  satisfied,  Judge 
Westbrook  said : 

"  We  are  clearly  of  the  opinion  that  no  law  enables  the  Gover^ 
nor  of  this  State  to  abridge  the  legal  remedies  which  suitors  in 
its  courts  are  pursuing  against  a  party,  and  that  consequently  no 
duty  is  imposed  upon  the  court  to  vacate  its  own  order  of  arrest 
and  aid  the  executive  mandate.  *  *  *  Briscoe,  being  de- 
tained under  the  laws  of  this  State,  cannot  be  discharged  until 
the  demands  of  those  laws  have  been  fully  satisfied  and  dis- 
charged." 

The  extradition  papers  in  this  case  were  correct,  and  in  them- 
selves sufficient  to  authorize  and  require  the  delivery  of  Briscoe. 
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But,  since  the  juriBdiction  of  a  New  York  court  had  already 
attached  to  him  and  was  still  operative,  he  could  not  be  delivered 
up  until  that  jurisdiction  had  disposed  of  the  case« 

The  Supreme  OovlH  of  the  United  States,  in  Taylor  v.  Tainiorj 
16  Wall.  366,  expressed  the  following  opinion  in  regard  to  the 
same  question :  "  When  a  demand  is  properly  made  by  the  Gov- 
ernor of  one  State  upon  the  Governor  of  another,  the  duty  to  sur- 
render is  not  absolute  and  unqualified.  It  depends  upon  the  cir- 
cumstances of  the  case.  If  the  laws  of  the  latter  State  have  been 
put  in  force  against  the  fugitive,  and  he  is  imprisoned  there,  the 
demands  of  those  laws  may  first  be  satisfied.  The  duty  of  obedi- 
ence then  arises,  not  before." 

Reference  was  made  by  the  court  to  Troutman*^  Ccue^  4  2^br. 
634,  in  which  it  was  declared  that  <'  the  Constitution  and  the  law 
refer  to  fugitives  at  large,  in  relation  to  whom  there  is  no  conflict 
of  jurisdiction."  The  court  also  said :  *^  If  the  demand  had  been 
made  upon  the  Governor  of  Connecticut,  he  might  properly  have 
declined  to  comply  until  the  criminal  justice  of  his  own  State  had 
been  satisfied.  This  right,  it  is  not  doubted,  he  would  have  ex- 
ercised." 

The  legal  principle  involved  in  these  decisions  is  that,  where 
jurisdiction  has  already  attached  to  a  case,  it  is,  in  the  absence  of 
any  provision  to  the  contrary,  to  be  deemed  exclusive  until  it  has 
performed  its  function.  {Sagan  v.  Zucas^  10  Pet.  400  ;  Taylor 
V.  Carrylj  20  How.  583  ;  Soparte  Jenkins  <6  Orosson^  3  Amer. 
Law  Regis.  144;  and  Taylor  v.  Taintor,  16  Wall.  370.)  There 
is  nothing  in  the  extradition  clause  of  the  Constitution,  or  in  the 
laws  of  the  United  States  for  carrying  it  into  effect,  to  suspend  the 
application  of  this  principle.  Hence  the  demand  for  the  delivery 
of  a  fugitive  criminal  does  not  abrogate  or  postpone  a  lawful  juris- 
diction that  has  been  put  in  force  against  him  for  an  offense  com- 
mitted in  the  State  or  Territory  to  which  he  has  fied,  and  on  which 
the  demand  is  made.  The  same  principle  applies  when  the  party 
is  held  under  a  civil  process.  (Throutmam^a  CasSj  4  Zabr.  634.) 
This  jurisdiction,  being  then  operative,  takes  precedence  of  the 
one  claimed  until  its  purpose  shall  have  been  completed.  The 
Governor  of  the  State  has  no  power,  by  the  issue  of  bis  warrant, 
to  arrest  its  action. 
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The  same  mle  operates  where  the  party  is  by  bail  released  from 
actual  confinement.  He  is,  to  all  intents  and  purposes,  still  in  the 
custody  of  law,  as  a  prisoner  against  whom  the  law  has  been  put 
in  force,  and  in  respect  to  whom  its  claims  are  not  yet  determined. 
He  is  not  discharged  from  his  arrest,  and  is  under  recognizance  to 
appear  whenever  wanted.  His  bail  may  at  any  moment  surrender 
him,  and  then  his  imprisonment  would  be  actual. 

Some  of  the  States,  in  making  it  the  duty  of  their  respective 
Governors  to  deliver  up  fugitive  criminals  in  the  circumstances 
specified,  qualify  the  duty  by  the  proviso  that  such  criminals  are 
not  held  in  custody  or  under  bail  to  answer  for  offenses  against 
the  laws  of  the  United  States,  or  against  the  laws  of  the  States  in 
which  they  have  sought  asylum.  (The  Code  of  Alabama,  1876, 
part  4,  chapter  1,  §  3986 ;  The  Revised  Code  of  Iowa,  1880,  vol. 
2,  §  4175 ;  Eevised  Statutes  of  Indiana,  1881,  chapter  3,  article  3, 
§  1603.) 

The  above  particulars — nine  in  all  — present  the  various  ques- 
tions that  stand  connected  with  the  executive  delivery  of  fugitive 
criminals.  Both  the  Constitution  and  the  law  of  Congress  were 
intended  to  secure  a  practical  result  of  primary  importance  to  all 
the  States  of  the  Union ;  and  that  result  is  to  prevent  criminals 
from  escaping  justice  by  flight  from  one  State  to  another.  When 
the  provision  made  for  this  purf)08e  is  used  according  to  its  terms 
and  intent,  it  is  properly  used.  When  sought  to  be  used  for  any 
other  purpose,  the  attempt  is  a  fraud. 

The  Constitution  and  the  law  assume  that  the  Governors  of 
States  will  be  men  of  intelligence  and  integrity,  and  hence  that, 
whether  demanding  or  delivering  up  fugitive  criminals,  they  will 
be  no  parties  to  any  attempted  frauds,  but  will  honestly  adminis- 
ter the  law  according  to  its  letter  and  intent,  and  solely  with  ref- 
erence to  the  end  designed  to  be  secured.  And  it  is  simply  just 
to  say  that  their  general  course  on  this  subject  baa  corresponded 
with  thia  assumption. 
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CHAPTER  IX. 

THE  TRANSPORTATION  OF  THE  FUOrnVB. 

1.  Appointment  of  an  Agent,  — The  Constitution  says  noth- 
ing about  the  manner  in  which  the  party  delivered  up  shall  be  "  re- 
moved to  the  State  having  jurisdiction  of  the  crime."  It  simply 
declares  that  he  shall  be  delivered  up  for  this  purpose. 

The  law  of  Congress,  assuming  that  the  executive  of  the  de- 
manding State  or  Territory  has  the  power  to  appoint  an  agent 
"  to  receive  the  fugitive,"  and  that  such  an  appointment  will  be 
made  in  each  case,  directs  the  delivery  to  be  made  '*  to  such  agent 
when  he  shall  appear."  This  fully  recognizes  the  legal  validity 
of  the  executive  appointment  of  an  agent,  and  regards  the  person 
appointed  as  temporarily  an  officer  of  law  for  the  purpose  of  re- 
ceiving and  transporting  the  fugitive  to  the  State  or  Territory 
demanding  him.  Whether  the  appointment  shall  be  made  at  the 
time  of  the  demand,  or  subsequently  thereto,  is  a  point  that  tlie 
law  does  not  determine. 

The  practice  of  Governors  on  this  subject  is  well  known.  They 
always  appoint  a  receiving  and  transporting  agent,  and  usually 
intrust  him  with  all  the  extradition  papers,  including  the  official 
evidence  of  his  appointment.  He  proceeds  with  these  documents 
to  the  State  or  Territory  in  which  the  fugitive  is  supposed  to  have 
taken  refuge,  and  in  virtue  of  them  makes  the  demand  in  the 
name  of  the  authority  he  represents. 

2,  Limitations.  —  The  law  contains  two  limitations,  one  of 
which  relates  to  time,  and  provides  as  follows :  ^^  If  no  such  agent 
appears  within  six  mouths  from  the  time  of  the  arrest,  the  prisoner 
may  be  discharged."  The  design  of  this  provision  is  to  fix  a  time 
within  which  the  prisoner  arrested  may  be  held  in  custody  for 
delivery,  and  within  which  the  agent  must  appear  to  receive  him. 
The  time  fixed  having  elapsed  with  no  such  appearance,  the 
prisoner  may  then  be  discharged.  How  the  discharge  shall  be 
effected,  whether  by  habeas  corpus  or  by  the  executive  authority 
that  ordered  the  arrest,  the  law  does  not  expressly  declare.  Either 
method  would  seem  to  be  lawful. 
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The  other  limitation  relates  to  the  expenses  of  the  proceeding ; 
and  here  the  rule  is,  that  "  all  costs  or  expenses  incurred  in  the 
apprehending,  receiving,  and  transmitting  such  fugitive  to  the 
.State  or  Territory  making  such  demand  shall  be  paid  by  such 
State  or  Territory."  It  is  a  general  principle  in  all  extradition, 
whether  inter-State  or  international,  that  the  authority  seeking  to 
procure  it  shall  pay  the  expenses  of  the  whole  process.  The  agent 
appointed  to  receive  the  fugitive  must  be  prepared  to  meet  this 
requirement,  and  must  actually  meet  it,  or  he  will  not  be  entitled 
to  the  delivery  and  custody  of  the  prisoner. 

The  duty  of  the  delivering  State  or  Territory  is  entirely  ex- 
hausted when,  upon  the  conditions  specified,  the  party  demanded 
is  arrested  and  delivered  to  the  duly  authorized  agent  of  the  de- 
manding  State  or  Territory. 

3,  The  Powers  and  Protection  of  the  Agent*  —  Section 
5279  of  the  Revised  Statutes  of  the  United  States  contains  the 
following  provision  on  this  subject : 

**  Any  agent  so  appointed,  who  receives  the  fugitive  into  his 
custody,  shSU  be  empowered  to  transport  him  to  the  State  or  Terri- 
tory n-om  which  he  fled.  And  any  person  who,  by  force,  sets 
at  liberty  or  rescues  the  fugitive  from  such  agent  while  so  trans- 
porting nim,  shall  be  lined  not  more  than  Ave  hundred  dollars,  or 
imprisoned  not  more  than  one  year." 

This  gives  to  the  ageat  the  powers  of  a  Marshal  or  a  Sheriff  in 
holding  and  transporting  the  prisoner  to  the  place  of  his  destina- 
tion, and,  moreover,  protects  him,  by  a  penalty,  against  any  forci- 
ble interference  with  him  in  the  discharge  of  his  duty.  Though 
appointed  by  the  Governor  of  a  State  or  Territory,  he  is,  in  the 
discharge  of  this  daty,  acting  under  the  authority  of  a  law  of  the 
United  States. 

The  law,  of  course,  assumes  the  fact  of  his  appointment,  and 
that  wherever  he  goes  with  the  prisoner  he  will  bear  with  him 
the  evidence  of  this  fact,  and  also  of  the  fact  that  the  prisoner 
has  been  delivered  into  his  custody  by  lawful  authority.  Pos- 
sessing this  evidence,  he  is  not  a  kidnapper,  but  a  duly  authorized 
officer  of  law,  discharging  the  duty  which  the  law  imposes,  and 
entitled  to  its  protection. 
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Some  of  the  States  have  provided  bj  law  for  the  transmiaeion 
of  the  fugitive  through  them  when  neceeeaxy  to  carry  him  to  the 
State  having  jurisdiction  of  the  crime.  There  is  no  objection  to 
such  legislation,  if  not  inconsistent  with  the  law  of  Congress ;  yet 
it  seems  unnecessary.  The  right  of  such  transmission  is  secured 
to  the  agent  holding  the  prisoner  by  the  supreme  law  of  the  land; 
and  all  forcible  interference  with  its  exercise,  for  the  parpose  of 
rescuing  the  prisoner,  is  made  a  penal  offense  against  the  United 
States. 

4.  Jadlcial  Construction.  —  The  courts  have  seldom  had  any 
occasion  to  construe  the  law  in  respect  to  the  agents  appointed  to 
receive  and  transport  fugitive  criminals.  Cases  calling  for  the 
expression  of  an  opinion  in  regard  to  the  powers,  duties,  and  lia- 
bilities of  these  agents,  have  rarely  come  before  courts.  The 
following  cases  are  all  that  we  have  been  able  to  oollect : 

(1.)  PeUu%  V.  The  Stats,  42  Oa.  858.  The  Supreme  Court 
of  Oeorgia  laid  down  the  following  doctrine  in  this  case : 

**  Where  a  requisition  is  made  by  the  executive  authority  of 
this  State  for  any  person  as  a  fugitive  from  justice,  on  the  execu- 
tive authority  oi  another  State,  and  the  Governor  of  this  State 
appoints  an  agent  to  receive  such  fugitive  to  be  transported  to 
this  State,  it  is  the  duty  of  such  agent,  without  unnecessary  delay, 
to  bring  said  fugitive  before  the  Governor  of  the  State,  unless 
otherwise  directed,  in  order  that  said  fugitive  may  be  turned 
over,  under  the  order  and  direction  of  the  Governor,  to  the 
proper  civil  authority  of  the  county  in  which  the  offense  ^as 
committed." 

^'  If  the  defendant,  as  such  agent,  had  such  fugitive  from  justice 
in  his  custody,  for  the  purpose  of  transporting  him  from  the  State 
of  South  Carolina,  on  his  [the  Governor's]  requisition,  as  set  forth 
in  the  record,  without  any  unreasonable  delay,  then  the  defendant 
was  not  guilty  of  false  imprisonment  in  the  det-ention  of  said  fn- 

S'tive  from  justice  for  that  purpose,  and  the  court  below  should 
.ve  so  instructed  the  jury.'^ 

The  ease  in  the  court  below  was  an  action  for  alleged  false  im- 
prisonment brought  against  the  agent  of  the  State  of  Georgia ; 
and  in  respect  to  it  the  Supreme  Court  stated  the  above  doctrine. 

(2.)  In  re  BvU  and  Turtle^  4  DiU.  823.  It  appeared,  on 
the  hearing  of  this  case,  that  the  relators,  as  agents  of  the  Gov- 
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ernor  of  Illinois,  had  obtained  the  custody  of  John  H.  Blair,  as  a 
fugitive  from  justice,  by  the  delivery  of  the  Governor  of  Ne- 
braska, and  that,  instead  of  taking  him  to  Chicago  by  the  natural 
and  the  nearest  route,  they  first  took  him  to  8t.  Louis,  then  to  the 
City  of  New  York,  and  thence  to  England.  For  this  they  were 
subsequently  indicted  in  Nebraska,  on  the  charge  of  kidnapping. 
Being  arrested  on  this  charge,  they  sued  out  a  writ,  of  habeas 
corpxis^  and  claimed  protection  against  the  arrest  under  the  laws 
of  the  United  States.    Judge  Dillon,  in  this  case,  held  as  follows : 

{a.)  "  A  person  indicted  in  a  State  court  for  acts  done  in  pur- 
suance of  a  law  of  the  United  States,  may  be  discharged  from 
custody  under  such  indictment  on  a  writ  of  habeas  corpus  issued 
by  a  Federal  court  or  judge  under  section  763  of  the  Bevised 
Statutes  of  the  United  States." 

(J.)  "  The  relators  were  indicted  in  a  State  court  for  kidnap- 
ping, and  were  in  custody  under  such  indictment ;  they  applied 
to  a  Federal  judge  for  a  writ  of  habeas  corpus^  stating,  in  their 
petition  for  the  writ,  that  they  were  indicted  for  acts  done  by 
them  under  sections  6278  and  5279  of  the  Revised  Statutes  of 
the  United  States,  in  executing  the  requisition  for  the  surrender 
of  the  person  alleged  to  have  oeen  kidnapped,  as  a  fugitive  from 
justice ;  it  appealing  to  the  Circuit  Court  that  this  claim  of  the 
relators  is  not  tnie :  Hdd  that  thev  were  not  entitled  to  be  dis- 
charged, and  the  order  of  the  district  judge,  discharging  the  re- 
lators, was  reversed." 

Judge  Dillon  regarded  these  relators  as  having  both  exceeded 
and  grossly  abused  their  authority  as  agents,  and,  hence,  as  not 
entitled  to  the  protection  of  the  laws  of  the  United  States,  under 
which  they  claimed  to  have  acted,  when  called  to  answer  therefor 
in  a  State  court.  It  is  only  when  the  agent  discharges  the  duty 
assigned  to  him,  in  pursuance  and  the  proper  execution  of  the 
law,  that  he  is  protected  by  the  law  under  which  he  acts. 

(3.)  The  MaMer  of  TUvs,  8  Ben.  411.  The  facts,  in  this  case, 
were  as  foUows : 

Titus  was  commissioned  by  the  Governor  of  the  State  of  Ar- 
kansas to  present  to  the  Governor  of  the  State  of  New  York  a 
requisition  for  the  surrender  of  one  McDonald,  as  a  fugitive  from 
justice.  As  the  agent  authorized  to  receive  the  fugitive,  he  pre- 
sented the  requisition  and  the  authenticated  copy  of  the  indict- 
67 
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ment  charging  McDonald  with  crime ;  and  thereapon  the  Gov- 
ernor of  New  York  issued  his  warrant  to  the  sheriff  of  Kings 
county,  ordering  the  arrest  of  McDonald  and  his  delivery  to  Titus 
as  the  agent  of  the  State  of  Arkansas.  After  the  arrest  and  be- 
fore the  delivery,  McDonald  was  released  from  the  custody  of 
the  sheriff,  upon  habeas  corpus^  by  a  justice  of  the  Supreme 
Court  of  the  State ;  and  then  he  commenced  a  suit  against  Titos 
for  malicious  prosecution,  and  obtained  an  order  from  the  Supreme 
Court  for  his  arrest. 

Titus,  being  in  custody  under  this  order,  applied  for  a  writ  of 
Jiabeas  corpiiSj  to  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Mew  York,  setting  forth  the  above  facts,  and 
claiming  a  discharge  from  the  arrest,  on  the  ground  that  he  was 
in  custody  by  reason  of  acts  done  in  pursuance  of  the  laws  of  tlie 
United  States  and  justified  by  those  laws.  Judge  Benedict,  in 
respect  to  the  questions  presented  and  involved  in  this  case,  held 
as  follows : 

{a.)  That  the  only  acts  charged  upon  Titus  were  acts  done  by 
him  as  the  a^nt  appointed  by  the  Executive  of  the  iState  of  Ar- 
kansas, which  acts  were  those  prescribed  by  the  act  of  Congress 
of  1793,  now  section  5278  of  the  Revised  Statutes  of  the  United 
States. 

(i.)  That  the  court  therefore  had  jurisdiction,  under  section 
753  of  the  Revised  Statutes,  to  grant  the  writ  of  liabeas  carpus 
for  the  purpose  of  inquiring  into  the  cause  of  his  restraint. 

{c.)  That  the  Governors  of  the  States  and  their  agents,  in  ref- 
erence to  the  extradition  ol  fugitives  from  the  justice  of  a  State, 
were  compelled  to  rely  upon  Sie  statutes  of  the  United  States 
for  authority  to  do  the  acts  required  thereby,  and  the  statute  of 
the  United  States,  when  complied  with,  afford  them  justification. 

(d.)  That  the  petitioner  was  therefore  entitled  to  the  writ  of 
haheas  corpuft. 

{e,)  That  Titus,  who  was  simply  the  messenger  of  the  State  of 
Arkansas,  was  not  bound  to  look  into  the  indictment  on  which 
the  requisition  was  founded,  and  determine  at  his  peril  whether 
it  charged  a  crime  within  the  meaning  of  the  laws  of  the  United 
States. 

{/,)  That  the  arrest  of  McDonald  was  by  the  order  of  the 
Governor  of  the  State  of  New  York,  and  that  whatever  Titus 
had  done,  in  presenting  the  requisition  to  the  Governor,  was  only 
a  ministerial  act  for  which  he  was  justified  by  the  direction  of 
the  Governor,  and  therefore  he  incurred  no  personal  liability. 
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(g,)  That  the  allegation  of  malice  against  Titus  did  not  change 
the  case,  so  long  as  die  acts  done  were  within  the  scope  of  the 
anthority  conferred  upon  him,  and  justiiied  by  the  laws  of  the 
United  States. 

The  main  point  in  the  ruling  in  this  case  is  that  an  agent  duly 
appointed  to  receive  the  fugitive,  and  acting  in  pursuance  of  the 
authority  conferred  upon  him  by  the  laws  of  the  United  States, 
is  protected  by  these  laws,  and  that,  if  for  acts  thus  done  he  is 
imprisoned  by  a  State  court,  a  Federal  court  may,  under  section 
753  of  the  Revised  Statutes  of  the  United  States,  give  him  the 
necessary  relief  by  a  writ  of  habeas  corpus, 

(4.)  The  case  of  In  re  Burke,  This  case,  published  in  the  St. 
Paul  and  Minneapolis  Pioneer  Press^  January  25th,  1879,  came 
before  Judge  Nelson,  of  the  District  Court  of  the  United  States 
for  the  District  of  Minnesota.  It  involved  a  novel  question  in 
the  construction  of  extradition  law.  The  following  is  the  deliv- 
erance of  Judge  Kelson  in  the  case : 

It  is  important  that  an  early  decision  should  be  reached.  I 
have  examined  the  papers  and  considered  the  evidence.  My  im- 
pression on  the  hearing  has  ripened  into  a  conviction,  and  I  am 
prepared  to  announce  the  result. 

On  January  15,  1879,  James  II.  Burke  presented  a  petition  for 
a  writ  of  habeas  corpus^  alleging  that  he  is  restrained  of  his 
liberty  and  held  in  custody  by  the  sheriflF  of  Kamsey  county,  in 
the  State  of  Minnesota,  for  an  act  done  by  him  under  the  Consti- 
tution and  laws  of  the  United  States. 

This  act  fully  set  out  in  the  petition  on  file,  and  alleged  to  be 
the  sole  and  only  reason  for  his  detention,  is  the  arrest  of  one 
Samuel  Frank,  under  and  by  virtue  of  the  warrant  of  Governor 
Pillsbury,  of  the  State  of  Minnesota,  issued  upon  the  requisition 
of  Governor  Culloin,  of  the  State  of  Illinois,  demanding  the  arrest 
of  said  Frank  as  a  fugitive  from  justice  of  the  State  of  Illinois, 
accompanied  by  an  aflSdavit  or  sworn  complaint,  charging  that  he 
committed  a  criminal  offense  in  Cook  county,  to- wit :  '*  Design- 
edly obtaining  of  goods  of  another  by  false  pretense,  with  intent 
to  cheat  and  defraud,  on  or  about  the  20th  aay  of  August,  1878, 
in  that,  on  said  day  Samuel  Frank  did,  in  said  county  and  State, 
with  intent  to  cheat  and  defraud  Leopold  Bros.  &  Co.,  *  *  * 
doing  business  in  said  county,  at  Chicago,  designedly,  by  false 
pretense,  obtain  from  said  Leopold  Bros.  &  Co.,  goods  and  mer- 
chandise, etc.'' 

The  demand  of  Governor  Cullom  is  accompanied  by  the  appli- 
cation of  Leopold  Bros.  &,  Co.,  stating  that  h  rank  is  in  Ramsey 
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county,  Minnesota,  and  asking  for  the  requisition ;  and  a  certifi- 
cate  of  the  judg^  of  Cook  county,  that  the  ends  of  justice  require 
the  return  of  said  Frank ;  also  tixe  appointment  of  the  petitioner, 
James  H.  Burke,  in  accordance  with  tlie  laws  of  the  United  States, 
as  messenger  and  agent  to  receive  from  the  proper  authorities  of 
the  State  of  Minnesotii,  Samuel  Frank,  and  convej  him  to  the 
State  of  Illinois,  to  the  sheriff  of  Cook  county. 

The  requisition  and  demand  of  Governor  Cullom  also  certifies 
the  copy  of  affidavit  annexed  as  authentic,  and  that  obtaining 
property  by  false  pretenses,  charged  therein,  is  a  crime  against 
the  laws  of  the  State  of  Illinois. 

A  writ  of  habeas  eorpiM  was  issued  under  section  753,  Kevised 
Statutes  of  the  United  States,  and  the  sheriff  of  Ramsey  county 
has  made  return  thereto,  that  he  holds  the  petitioner  by  virtue  of 
certain  proceedings,  warants  and  commitments  attached,  to-wit: 
Certifiea  copy  of  a  warrant  of  a  judge  of  the  district  court  of 
Ramsey  county,  commanding  the  arrest  on  the  complaint  af  C. 
D.  O'Brien,  to  wit :  "  That  on  the  9th  day  of  January,  1879,  at 
the  city  of  St.  Paul,  in  the  county  of  Ramsey  and  State  of  Min- 
nesota, one  James  H.  Burke  then  and  there  being,  did,  withont 
lawful  authority,  and  willfully  and  maliciously  and  with  force  and 
arms  and  with  a  wrongful  intent,  to-wit:  With  the  intent  to  ex- 
tort money  from  one  Samuel  Frank,  *  *  *  cause  said  Frank 
to  be  seized  and  taken  out  of  said  State,  and  confined  hmi  a^inst 
his  will  with  the  design  and  intent  to  extort  money  from  him," 
etc.  Also  certified  copies  of  warrants  of  commitment  by  the 
judge  of  the  municipal  court  of  tlie  city  of  Saint  Paul. 

The  petitioner  files  a  replication  that  the  acts  alleged  in  the 
complamt  and  warrant  of  arrest  annexed  to  the  return  of  the 
sheriff,  and  which  constitute  the  supposed  offense,  were  in  truth 
and  in  fact  tlie  same  set  out  in  his  petition. 

On  the  hearing  testimony  has  been  introduced  to  disprove  the 
complaint  filed  and  the  warrant  issued  by  the  District  Court  of 
Ramsey  county,  and  also  for  the  purpose  of  showing  that  tlie 
petitioner  intended  to  abuse  the  warrant  of  the  executive  of  Min- 
nesota to  take  Samuel  Frank  out  of  the  State,  not  for  the  purpose 
of  delivery  to  be  tried  for  the  crime  of  which  he  is  accusea.  This 
latter  testimony  consisted  of  conversations  between  the  petitioner 
and  Frank  when  in  his  custody,  and  statements  and  propositions 
made  to  the  counsel  of  Frank  after  he  had  been  discharged  from 
custody  by  a  writ  of  habeas  corpus  and  re-arrested,  for  the  pur- 
pose of  allowing  him  to  proceea  peaceably  and  without  molesta- 
tion to  the  State  of  Illinois  with  his  prisoner. 

A  certified  copy  of  the  records  of  the  County  Court  of  St.  Croix 
county,  Wisconsin,  is  also  introduced  in  evidence  showing  the 
discharge  of  Frank  from  the  custody  of  the  petitioner  by  a  writ 
of  habeas  corpus  issued  by  the  judge  of  that  court,  in  the  return 
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to  which  writ  this  petitioner  presented  the  requisition  of  Gover- 
nor Cnllom,  of  Illinois,  and  accompanying  papers,  and  the  war- 
rant of  Governor  Pillsbnry,  of  Minnesota,  authorizing  his  arrest, 
which  are  set  up  in  his  petition  here  as  a  justification  of  his  ac- 
tion. 

Thequestions  to  be  determined  in  this  case  are : 

I.  Was  the  petitioner  protected  by  the  warrant  of  the  executive 
of  the  State  of  Mhinesota,  authorizing  him  to  arrest  Frank,  issued 
on  the  demand  of  the  executive  of  the  Stat«  of  Illinois  and  accom- 
panying affidavit  charging  him  with  committing  an  offense  which 
was  made  a  crime  by  the  laws  of  the  State  of  Illinois  i  Unless 
some  act  was  done  under  it  not  authorized  by  the  warrant,  this 
proposition  does  not  admit  of  argument. 

The  law  only  obli^  an  officer  to  look  to  his  warrant  and  obey 
it,  if  regular  and  valid  on  its  face  and  issued  by  a  person  author- 
ized to  issue  warrants  of  that  description,  under  certain  circum- 
stances. The  jurisdiction  of  the  executive  of  Minnesota  to  issue 
a  warrant  is  not  denied,  but  it  is  asserted  this  warrant  was  pro- 
cured in  bad  faith  and  the  petitioner  intended  to  pervert  the 
remedy  and  serve  other  purposes.  The  petitioner  is  only  the 
agent  appointed  by  Governor  Cullom,  of  Illinois,  to  receive  and 
deliver  Frank,  the  alleged  fugitive  from  justice,  and  the  proceed- 
ings were  initiated  by  the  authorities  of  that  State,  and  not  by  him. 

Admitting  that  the  statements  and  declarations  of  the  petitioner 
tended  to  show  that,  in  his  opinion,  which  is  the  most  that  can  be 
claimed  for  them,  Frank  was  arrested  by  a  requisition  for  the  pur- 
pose of  getting  him  into  custody  so  that  he  might  be  readily  car- 
ried to  Illinois  with  a  view  of  perverting  the  remedy,  we  must 
assume  also  that  the  authorities  of  the  latter  State  committed  a 
trick  and  deception,  although  the  executive  action  and  all  the  pro- 
ceedings Are  prima  facie  evidence  of  their  regularity  and  legality ; 
and  further,  that  if  the  proceeding  anterior  to  the  issue  of  Gover- 
nor Fillsbury's  warrant,  in  the  opinion  of  this  officer,  were  a  de- 
ception, he  may  not  execute  it ;  and  if  he  does  he  is  guilty  of  the 
crime  of  kidnapping.  The  opinion  of  the  agent  cannot  overcome 
the  presumption  of  regularity  which  attaches  to  the  proceedings, 
and  he  cannot  be  permitted  to  decide  upon  matters  submitted  by 
law  to  the  executive. 

If  the  petitioner,  after  the  arrest,  had  done  an  act  not  warranted 
by  the  executive  writ,  showing  a  design  on  his  part  to  use  it  for  a 
purpose  not  contemplated  by  the  extradition  proceeding,  as,  for 
example,  taken  his  prisoner  to  a  foreign  country  (see  In  re  JSuU^ 
4  Dill.  324)  there  could  be  little  doubt  he  must  answer  to  the 
criminal  laws  of  the  State  of  Minnesota. 

But  I  can  find  nothing  in  the  proceedings  and  the  testimony  or 
in  the  conduct  of  the  petitioner  which  shows  that  he  ^^  without 
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lawful  authority,  willfully  and  maliciouBly  and  with  wrongful  in- 
tent caused  Frank  to  be  seized  and  taken  out  of  the  State  with 
the  design  to  extort  money  from  him." 

So  long  as  he  had  Frank  in  custody  he  was  proceeding  by  a 
direct  route  to  take  him  to  the  State  of  Illinois,  and  on  his  way 
he  did  no  act  which  can  be  construed  into  a  design  to  take  him 
to  any  other  place  or  use  the  remedy  as  a  pretext  for  any  purpose 
other  than  the  extradition  papers  contemplated.  It  is  true  the 
statements  and  conversation  of  the  petitioner  might  convey  the 
impression  that  Frank  would  be  able  to  stop  the  criminal  pro- 
ceedings in  the  State  of  Illinois  by  arranging  his  private  indebt- 
edness incurred  by  the  false  pretense  and  he  would  aid  him  in  so 
doing,  but  a  court  cannot  on  such  suspicion  declare  that  the  pur- 
pose of  the  officer  was  to  kidnap  his  prisoner.  He  might  have 
made  such  statements  with  the  design  of  quieting  Frank  and  his 
counsel,  and  thus  avoid  any  delay  or  inquiry  into  the  regularity 
of  his  authority. 

However  censurable  to  some  persons  his  conduct  might  appear, 
I  cannot  say  he  abused  his  authority  and  is  not  protected  m  the 
arrest  of  Frank  by  the  warrant  of  Governor  Pillsbury. 

II.  Was  the  petitioner  justified  by  virtue  of  the  authority  con- 
ferred upon  him  by  the  original  warrant  of  the  executive  of  Min- 
nesota, and  the  other  extradition  papers,  in  the  re-arrest  of  Frank 
after  his  discharge  by  the  State  court  of  Wisconsm  and  his  re- 
turn to  Minnesota  ? 

If  the  prerequisites  of  the  law  of  1793  are  complied  with,  and 
the  warrant  of  the  executive  of  the  State  to  which  the  fugitive 
has  fled  is  issued  on  the  requisition  of  the  executive  of  the  de- 
manding State,  accompaniecl  by  a  copy  of  an  affidavit,  charging  a 
crime,  imder  the  laws  of  the  latter,  certified  as  authentic  by  the 
executive,  and  an  arrest  is  made  and  delivery  to  the  agent  of  the 
demanding  State,  then  the  person  so  arrested  is  legally  restrained 
of  his  liberty  and  may  be  removed  to  the  State  having  jurisdic- 
tion of  the  crime.  A  discharge  of  the  person  under  the  writ  of 
hahcds  carpiMy  by  the  judge  of  any  court,  whether  State  or  Federal, 
would  be  coram  non  jicciice^  and  void. 

This  presents  the  question  whether  the  judge  of  St.  Croix 
county  exceeded  his  jurisdiction  under  the  writ  oi  habeas  corpus^ 
and  his  discharge  of  Frank  is  a  nullity !  I  think  this  action  of 
the  State  court  of  Wisconsin  is  the  first  reported  instance  of  any 
interference  by  the  judiciary  of  a  State  through  whose  territory 
the  fugitive  from  justice  is  being  transported,  after  the  concurrent 
action  of  the  two  States  alone  interested  in  the  transaction. 

If  there  is  any  authority  of  law  for  it,  then  it  becomes  neces- 
sary, before  the  act  of  Congress  providing  for  the  surrender  of 
fugitives  from  justice  can  be  successfully  enforced,  that  more  tlian 
two  States  must  at  the  time  the  requisition  is  made  assent  to  the 
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arrangement.  It  has  always  been  supposed  that  not  only  the 
original  States  of  this  Union  who  adopted  and  accepted  the  Con- 
stitution, but  also  all  States  subeeqnentlj  admitted  on  an  equality 
with  the  original  States,  agreed  to  be  bound  thereby,  and  recognize 
the  full  force  of  every  provision  thereof,  any  thing  in  the  con- 
stitution and  laws  of  the  State  to  the  contrary  notwithstanding. 

The  first  section  of  the  fourth  article  of  the  Constitution  pro- 
vides that  ^^  full  faith  and  credit  shall  be  given  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State,"  etc.  And 
the  last  clause  of  the  second  section  of  the  same  article,  the  sub- 
ject-matter thereof  appearing  to  be  in  the  minds  of  the  framers 
of  the  Constitution,  m  connection  with  the  first  section,  provides 
that  ^^  a  person  chai*ged  in  any  State  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  havine 
jurisdiction  of  the  crime."  To  carry  out  this  latter  provision  oi 
the  Constitution  the  act  of  1793  was  passed. 

The  papers  presented  on  his  return  to  the  writ  of  Kdbeas  corpus 
before  the  State  court  of  Wisconsin,  and  now  by  the  petitioner 
before  me,  show  that  all  the  prerequisites  are  complied  with,  and  if 
"  full  faith  is  to  be  given  to  the  public  acts,  records  and  judicial  pro- 
ceedings "  of  any  other  State  in  the  State  of  Wisconsin,  these 
papers,  duly  authenticated  under  the  seals  of  the  States  of  Min- 
nesota and  Illinois,  and  signed  by  the  executive  of  each  State,  are 
so  entitled.  If  so,  then  under  the  writ  of  habeas  corptM,  the 
court  in  Wisconsin,  on  discovering,  by  the  return  of  the  agent, 
that  the  person  in  custody  was  held  by  virtue  of  the  Constitution 
and  laws  of  the  United  States  in  respect  of  fugitives  from  justice, 
and  the  two  States  interested  in  the  transaction  had  concurred  in 
their  action,  should  have  proceeded  no  further.  Any  action  ob- 
structing this  constitutional  ri^ht  was  absolutely  void. 

But  if  wrong  in  this  view  oi  the  case,  conceding  that  the  Wis- 
consin court  had  jurisdiction  to  proceed  further  tlian  an  inquiry 
into  the  authority  by  virtue  of  which  Frank  was  held,  and  examine 
into  the  legality  of  the  requisition,  afiidavit  and  other  papers,  let 
us  see  whether  the  proceedings  are  not  regular,  legal  and  in  con- 
formity with  the  act  of  Congi^ess  of  1793. 

The  term  "  crime  "  in  this  article  of  the  Constitution  means  any 
offense  indictable  by  the  laws  of  the  State  demanding  the  surrender, 
and  is  not  confined  to  common  law  crimes.  While  the  afiidavit 
annexed  to  Gov.  CuUom's  requisition,  tested  by  the  common-law 
rule,  would  not,  perhaps,  be  sufticient  to  charge  a  crime  of  "  false 
pretenses,"  yet  when  the  requisition  is  examined  it  is  there  stated 
that  the  offense  with  which  Frank  is  charged  in  the  affidavit  an- 
nexed is  a  crime  under  tlie  laws  of  the  State  of  Illinois.  The 
warrant  of  Gov.  Pillsbury  behig  issued  not  on  the  affidavit  alone. 
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but  on  the  demand  of  Gov.  CuUom  also,  the  requirements  of  the 
law  of  1793  were  fulfilled,  and  is  a  conclusive  reason  to  mj  mind 
why  the  action  of  the  Wisconsin  court  is  a  nullity. 

To  sum  up  in  the  language  of  Mr.  Spear,  an  able  writer  upon 
inter-State  extradition  procedure :  "  It  necessarily  results,  wnen 
the  executive  warrant  for  a  surrender  of  the  alleged  fugitive  has 
been  issued  in  conformity  with  law,  no  judicial  power  can  inter- 
pose to  arrest  or  defeat  its  operation.  Unless  countennanded  by 
the  authority  issuing  it  all  the  remedies  of  the  accused  partv,  if 
he  has  any,  must  be  sought  in  the  State  or  Territory  to  which  he 
is  surrendered." 

The  petitioner  was,  therefore,  protected  by  the  executive  war- 
rant  in  the  re-arrest  of  Frank,  and  he  is  dlschai^ged  from  the  cus- 
tody of  the  sheriff. 

The  ruling  of  Judge  Nelson,  in  the  light  of  the  papers  presented 
in  this  case,  was  undoubtedly  correct.  No  court,  upon  the  basis 
of  these  papers,  could  have  any  authority  to  discharge  Frank  from 
the  custody  of  Burke,  and  much  less  a  court  of  a  State  through 
which  the  latter,  by  a  natural  route,  was  merely  transporting  the 
former  as  a  prisoner,  in  the  exercise  of  lawful  authority  derived 
from  the  concurrent  action  of  the  two  States  that  were  directly 
concerned  in  the  matter. 

The  Wisconsin  judge,  having  issued  his  writ  of  habeas  corpus^ 
on  discovering  that  Burke  was  the  duly  authorized  agent  of  the 
State  of  Illinois  and  that  he  held  Frank  under  a  warrant  of 
arrest  and  delivery  from  the  Governor  of  Minnesota,  should  at 
once  have  suspended  the  whole  proceeding,  and  remanded  the 
prisoner  to  the  custody  of  the  agent.  He  was  bound  by  the  Con- 
stitution of  the  United  States  to  give  "full  faith  and  credit"  to 
this  documentary  evidence  of  lawful  authority.  He  had  no  jur- 
isdiction to  discharge  the  prisoner,  and  his  discharge  did  not  var 
cate  that  authority  or  dispossess  Burke  of  the  right  under  this  au- 
thority to  re-arrest  him  in  Minnesota.  His  action  was  "  abso- 
lutely void." 

The  Constitution  expressly  declares  that  the  person  described 
shall  "  be  delivered  up,  to  be  removed  to  the  State  having  juris- 
diction of  the  crime,"  which  implies  the  right  of  such  removal  or 
transportation  through  any  number  of  States.  The  law  of  Con- 
gress as  expressly  declares  that  "  any  agent  so  appointed,  who  re- 
ceives the  fugitive  into  his  custody,  shall  be  empowered  to  trans- 
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port  him  to  the  State  or  Territory  from  which  he  has  fled."  The 
agent  acting  under  this  authority  has  a  right  to  hold  the  fugitive 
and  transport  him  to  the  demanding  State  or  Territory. 

If  the  question  whether  the  requisition  and  delivery  are  con- 
formable to  law,  is  to  be  judicially  considered  by  Juxheaa  corptcsj 
the  proper  place  for  such  consideration  is  in  either  the  demanding 
or  the  delivering  State,  or  in  both.  "  Full  faith  and  credit "  are 
to  be  given  in  every  other  State  to  the  executive  acts  which  vest 
authority  in  the  agent :  and  hence  these  acts  are  conclusive  in  re- 
spect to  his  power,  and  open  to  no  inquiry  as  to  their  validity  in 
other  States  through  which  the  fugitive  is  being  transported,  and 
which  have  no  other  connection  with  the  matter  involved.  The 
utmost  limit  to  which  courts  in  other  States  can  lawfully  extend 
their  power,  is  to  ascertain  whether  the  agent  is  clothed  with  the 
requisite  authority,  without  any  inquiry  into  the  antecedent  pro- 
ceedings ;  and  this  fact,  if  appearing,  should  at  once  be  the  end 
of  the  case. 

.  Admit  the  principle  assumed  by  the  Wisconsin  Judge  in  this 
case,  and  it  would  lead  to  great  difficulties,  if  not  endless  confu- 
sion in  the  execution  of  the  extradition  provision  of  the  Constitu- 
tion. The  agent  would  be  liable  to  have  his  authority,  and  also 
the  validity  of  the  proceedings  by  which  it  was  acquired,  called  in 
question  by  any  court  having  the  power  to  issue  a  writ  of  habeas 
oarpusj  through  whose  jurisdiction  in  every  State  he  might  pass 
with  tlie  prisoner.  Any  number  of  such  writs  mi^t  be  issued  in 
succession.  Every  writ  would  involve  the  legal  possibility  that 
the  prisoner  might  be  discharged,  and  thus  the  action  of  the  two 
States  directly  concerned  in  the  transaction,  might  be  rendered 
wholly  nugatory.  Such  a  possibility  is  plainly  inconsistent  with 
both  the  letter  and  intent  of  the  Constitution,  and  of  the  law  of 
Congress  to  carry  it  into  effect 
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CHAPTER  X. 

KBVIEW  BY  HABEAS  CORPUS. 

Section  I. 

The  Biqht  of  such  Review. 

1.  The  Oeneral  Principle. —  It  is  a  general  principle  in  the 
jarisprndence  of  this  country,  whether  State  or  Federal,  that, 
where  a  party  is  forcibly  deprived  of  his  liberty,  a  competent 
court  of  justice  may,  by  a  writ  of  habeas  oorpi^j  inquire  into  the 
cause  of  his  restraint,  upon  his  application  therefor,  and  may,  if 
upon  the  hearing  of  the  case  the  restraint  be  found  to  be  without 
legal  authority,  grant  the  party  summary  relief  by  ordering  his 
immediate  discharge.  This  is  one  of  the  well-settled  principles 
of  American  law. 

The  writ  of  habeas  corpus  is  a  judicial  order  '^  directed  to  the 
person  detaining  another,  and  commanding  him  to  produce  the 
body  of  the  prisoner  at  a  certain  time  and  place,  with  the  day  and 
cause  of  his  caption  and  detention,  to  do,  submit  to,  and  receive 
whatever  the  court  or  Judge  sliall  consider  in  that  behalf." 
Bouvier's  Law  Diction.) 

If  the  application  for  the  writ  shows  upon  its  face  that  the 
restraint  is  lawful,  no  writ  will  be  issued,  as  there  is  no  occasion 
for  it  in  such  a  case.  If,  on  the  other  hand,  the  application  fairly 
raises  the  question  whether  the  custody  is  lawful,  the  writ  will  be 
issued,  and  this  question  will  be  considered  and  determined.  The 
inquiry,  upon  the  hearing  of  the  case,  is  confined  to  the  existence 
and  validity  of  the  process  by  which  the  party  is  restrained  of  his 
liberty.  If  the  restraint  be  lawful,  the  party  will  be  remanded 
to  custody,  and  if  it  be  unlawful  in  the  judgment  of  the  court  or 
Judge,  then  he  will  be  discharged.  The  lawfulness  of  the  cus- 
tody is  the  single  and  only  question  to  be  determined. 

The  power  to  issue  this  writ  is  regulated  by  law,  not  only  as  to 
the  courts  that  may  exercise  the  power,  but  also  as  to  the  cases  to 
which  it  is  applicable.    The  courts  derive  their  powers  from  the 
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law,  and  are  to  exercise  it  in  the  manner  and  within  the  limits 
established  thereby. 

2.  Applicable  In  Extradition  Cases. —  The  law  of  Congress, 
relating  to  fugitive  criminals,  does  not  provide  for  proceedings  in 
habeas  corpus  in  extradition  cases.  The  practice  of  the  courts, 
both  State  and  Federal,  has,  however,  assumed  that  when  the 
Governor  of  a  State  or  Territory  has  issued  his  warrant  for  the 
arrest  and  delivery  of  an  alleged  fugitive  from  justice,  and  the 
arrest  has  actually  been  made,  the  legality  of  that  warrant  is  a 
proper  subject  for  judicial  inquiry  by  a  writ  of  habeas  corpus^  if 
the  writ  be  issued  before  the  removal  of  the  accused  from  the 
jurisdiction  of  the  court. 

This  has  been  done  in  numerous  instances,  and  not  infrequently 
persons  arrested  and  held  under  the  authority  of  executive  war- 
rants have  been  discharged.  The  discharge  is  always  based  on 
some  illegality  in  the  proceedings.  The  uniform  rule  in  these  cases 
where  the  proceedings  are  found  to  meet  all  the  requirements  of 
the  law,  is  to  remand  the  prisoner  to  custody  under  the  executive 
warrant  ordering  his  arrest  and  detention. 

In  'iTie  People  v.  Brady ^  56  N.  Y.  182,  Judge  Andrews,  in 
stating  the  opinion  of  the  court,  eaid  that  the  question  "is  whether 
the  papers  presented  to  the  executive  of  this  State,  and  upon 
which  the  relator  as  a  fugitive  from  justice  was  demanded,  were 
in  form  and  substance  sufficient  to  authorize  the  executive  war- 
rant under  which  the  relator  was  held."  The  court  passed  judg- 
ment upon  this  question ;  and  one  of  the  propositions  decided,  as 
stated  in  the  syllabus  of  the  case,  is  the  following :  "  The  courts 
have  jurisdiction  to  interfere  by  writ  of  habeas  corpus^  and  exam- 
ine the  grounds  upon  which  the  executive  warrant  for  the  appre- 
hension of  an  alleged  fugitive  from  justice  from  another  State  is 
issued,  and,  in  case  the  papers  are  defective  and  insufficient,  to 
discharge  the  prisoner." 

In  The  MaUer  of  Manchester,  5  Cal.  237,  it  was  held  that 
"  where  a  party  escaped  from  another  State  is  arrested  as  a  fugi- 
tive from  justice,  the  judiciary,  by  writ  of  habeas  corpuSy  have 
jurisdiction  to  examine  into  the  case ;  and  although  the  courts 
possess  no  power  to  control  the  executive  discretion,  and  compel 
^  a  surrender,  yet  the  executive  having  once  acted,  that  discretion 
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may  be  examined  into,  in  every  caae  where  the  liberty  of  the 
subject  18  involved." 

In  Ex  parte  Willard  cfe  Wifej  the  opposite  doctrine  was 
adopted  in  1814  by  Judge  Bay  of  South  Carolina,  who  held  that 
the  case  of  a  person,  arrested  as  a  fugitive  from  justice  by  the 
warrant  of  a  Governor,  is  excepted  from  the  habeas  corpus 
remedy  "  by  the  operation  of  the  Constitution  and  laws  of  the 
United  States."     (Sergt.  Const.  Law,  pp.  395,  396.) 

There  is  no  doubt  that  the  legislature  of  a  State,  in  organiz- 
ing its  courts  and  defining  their  powers,  may,  unless  restrained 
by  a  special  provision  in  the  constitution  thereof,  establish  such 
an  exception ;  yet  there  is  nothing  in  the  Constitution  and  the 
laws  of  the  United  States  that  has  this  effect. 

The  fact  that  the  Governor  of  a  State  is  authorized  by  Federal 
law,  upon  the  conditions  specified,  to  cause  the  accused  party  to 
be  arrested  and  delivered  up,  does  not  imply  any  negation  of 
power  in  courts  to  inquire,  by  writ  of  fvdbeas  corpus^  whether  the 
party  arrested  is  restrained  of  his  liberty  in  conformity  witli  the 
conditions  named.  If  such  is  not  the  fact,  as  may  be,  and  in 
several  instances  has  been  the  case,  then  the  arrest  is  ill^al ;  and 
for  this  the  writ  of  hoiheas  corpus  is  the  proper  remedy.  There 
is  no  reason  in  the  nature  of  the  proceeding,  or  in  the  powers 
and  duties  of  the  Executive,  why  the  remedy  should  not  apply  to 
such  a  case. 

Sbotion  II. 

Cases  of  Habeas  Corpus. 

Courts  are  not  the  direct  agency,  provided  for  by  law,  in  the 
arrest  and  delivery  of  criminals  who  have  fled  from  one  State  or 
Territory  to  another ;  and  the  only  mode  in  which  they  can  exer- 
cise any  power  in  such  cases,  after  a  requisition  has  been  made, 
and  an  executive  warrant  of  arrest  and  delivery  has  been  issued, 
is  by  a  writ  of  hdheas  corpus^  for  the  purpose  of  inquiring  into 
the  lawfulness  of  the  arrest  and  detention.  This  power  they 
have  frequently  exercised,  and  in  the  exercise  thereof  they  have 
had  occasion  to  construe  the  Constitution  and  law  of  Congress  oq 
this  subject. 

The  special  object  of  this  section  will  be  to  state  a  list  of  cases, 
some  of  which  have  already  been  referred  to,  in  which  the  courts 
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have  considered  the  law  on  the  subject  of  extradition,  and  ex- 
pressed their  opinions  in  regard  to  it.  These  cases  give  the  con- 
struction of  the  Constitution  and  the  law  as  found  in  judicial 
decisions.    The  proposed  list  is  as  follows : 

1 .  The  State  r.  Bnzine,  and  The  State  r.  Schlemm^  4  Ear- 
ring. 572^  677.  These  two  cases  are  placed  together  because 
thej  are  identical  as  to  the  party  arrested,  and  as  to  the  charge  of 
crime. 

The  first  case  arose  from  a  preliminary  proceeding  before  a 
magistrate,  in  which  one  Adams  was  accused  of  crime,  and  arrested 
by  order  of  the  magistrate,  in  anticipation  of  a  requisition  from 
the  Governor  of  Pennsylvania,  and  the  issue  of  a  warrant  for 
his  arrest  by  the  Governor  of  Delaware.  Chief  Justice  Booth, 
upon  the  hearing  of  this  case  on  a  writ  of  habeas  corpus,  held 
that  a  judge  or  justice  of  the  peace  has  power  to  order  the  arrest 
of  a  fugitive  from  the  justice  of  another  State,  before  the  demand 
for  his  delivery,  and  also  that  the  acts  charged  against  Adams  did 
not  constitute  the  crime  of  larceny,  but  were  merely  a  breach 
of  trust,  and  on  this  ground  he  discharged  him  from  the  arrest. 

Adams  Was  immediately  arrested  again,  in  reference  to  the 
same  acts,  by  a  warrant  of  the  Governor  of  Delaware,  issued  upon 
the  requisition  of  the  Governor  of  Pennsylvania,  and  delivered 
to  Edmund  Schlemm,  as  the  agent  of  the  latter  State.  He  sued 
out  a  second  writ  of  habeas  corpus  y  and  this  brought  the  case 
again  before  Chief  Justice  Booth,  in  The  State  v.  Schlemm.  In 
regard  to  the  case,  as  thus  presented,  the  Chief  Justice  said : 

"  If  the  return  of  the  habeas  corpus  sets  forth  that  the  party 
is  a  fugitive  from  justice,  that  he  was  demanded  as  such,  and 
was  arrested  and  committed  for  the  purpose  of  being  surrendered, 
the  only  inquiry  is,  whether  the  provisions  of  the  act  of  Con- 
gress of  1793  have  been  complied  with.  If  the  fact  is  shown  by 
the  return,  and  by  the  warrant  of  the  executive  authority  under, 
which  the  fugitive  has  been  arrested,  it  constitutes  a  just  and 
legal  cause  for  his  imprisonment  and  detention.  The  right  and 
power  under  the  Constitution  of  the  United  States,  and  tlie  first 
section  of  the  act  of  Congress  of  1793,  to  demand,  arrest,  com- 
mit and  surrender  fugitives  from  justice,  are  exclusively  vested 
in,  and  confided  to,  the  executive  authority  of  the  State  from 
which  the  fugitive  has  escaped,  and  that  of  the  State  where  he 
has  taken  refuge.     To  authorize  the  latter  to  take  cognizance  of 
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the  case,  and  to  perform  the  duty  imposed  upon  him,  the  act  of 
Congress  prescribes : " 

^'  1st.  That  the  demand  shall  be  made  by  the  executive  of  the 
State  from  which  the  fugitive  has  fled.'* 

''  2d.  That  a  copy  of  an  indictment  found,  or  of  an  affidavit 
made  before  a  magistrate  charging  the  person  demanded  with 
having  committed  a  crime,  shall  be  produced  with  the  demand.'' 

.'^  3d.  That  such  copy  of  the  indictment  or  affidavit  shall  be 
certified  as  authentic  bv  the  executive  of  the  State  from  which 
the  person  so  charged  has  fled." 

^'  Tiiese  matters  are  intrusted  to  the  judgment  of  the  executive 
upon  whom  the  demand  is  made ;  and  if  his  mind  is  fully  satis- 
fied in  regard  to  them,  the  act  of  Congress  makes  it  his  imperative 
duty  to  cause  the  fugitive  to  be  arrested,  and  delivered  up  to  the 
regularly  constituted  agent  of  the  State  from  which  lie  fled. 
The  warrant  of  the  executive  under  the  great  seal  of  the  State, 
reciting  the  facts  necessary,  under  the  act  of  Congress,  to  give 
him  jurisdiction  of  the  case,  would,  in  my  opinion,  at  the  hearing 
of  the  habeas  corpv^^  be  conclusive  evidence  of  the  existence  of 
these  facts,  of  his  judgment  in  relation  to  them,  and  of  a  com- 
pliance with  the  donstitution  of  the  United  States  and  of  the 
acts  of  Congress.  No  investigation  therefore  in  such  a  case  can 
be  made  beyond  the  warrant  of  the  executive,  and  no  examina- 
tion into  the  facts  and  circumstances  of  the  alleged  offense,  with 
which  the  party  stands  charged." 

Applying  these  principles  to  the  case  before  him,  the  Chief 
Justice  still  further  said : 

"  In  the  present  case,  the  return  fully  sets  forth  copies  of  all 
the  documents  transmitted  by  the  Governor  of  Pennsylvania  to 
the  executive  of  this  State,  with  the  warrant  of  the  latter  and 
the  appointment  of  Schlemm  as  the  agent  of  Pennsylvania,  to 
receive  the  prisoner  as  a  fugitive  from  justice  and  carry  him  to 
that  State.     It  appears  that  all  the  requisites  of  the  act  of  Con- 

fl^ress  have  been  complied  with.  No  suggestions  or  exceptions 
lave  been  made  to  the  return.  It  is  therefore  admitted  to  be 
true.  And  although  my  belief  is  that  the  alleged  offense  with 
which  the  prisoner  is  charged  is  the  same  which,  upon  the  ex- 
amination of  witnesses  at  the  hearing  of  the  former  habeds  carptiSy 
clearly  appeared  to  be  a  breach  of  trust,  and  not  a  larceny,  he 
must  be  remanded  because  the  return  in  this  case  is  conclusive." 

Adams,  being  remanded,  was  taken  to  Pennsylvania,  and  there 
on  habeas  corpus^  and  after  an  examination  into  the  facts  of  the 
case,  was  discharged  on  the  ground  that  the  facts  did  not  consti- 
tute a  larceny,  but  amounted  merely  to  a  breach  of  trusts 
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The  extradition  of  Adams  in  this  case  was  clearly  not  in  pursu- 
ance of  the  Constitution  and  the  law.  He  was  not  really  charged 
with  any  crime ;  and  when  crime  is  not  charged  there  is  no  case 
for  extradition,  however  regular  the  papers  may  be  in  other  re- 
spects. It  is  difficult  to  see  why  Chief  Justice  Booth  having  dis- 
charged Adams  in  The  State  v.  Bmine^  because  no  crime  was 
charged,  should  not  also  for  the  same  reason  have  discharged 
him  in  The  State  v.  Schlemm,  The  reason  was  just  as  good  in 
the  latter  case  as  it  was  in  the  former. 

It  is  true  that  the  first  arrest  was  by  the  warrant  of  a  magistrate, 
and  the  second  was  by  the  warrant  of  the  Governor  of  Delaware ; 
and  yet  the  subject-matter  on  which  both  arrests  were  founded 
was  the  same  in  both  cases,  and  in  neither  case  was  a  crime  really 
charged.  The  two  decisions  of  Chief  Justice  Booth  are  inconsis- 
tent with  each  other,  unless  we  assume  that  neither  the  Governor 
of  a  State  on  whom  a  demand  is  made,  nor  a  court  in  hearing  a 
case  on  habeas  carpus^  when  a  party  has  been  arrested  under  the 
warrant  of  the  Governor,  with  all  the  papers  before  it,  is  to  pass 
judgment  at  all  upon  the  question  whether  a  crime  has  been 
charged. 

This  assumption  is  not  correct.  It  is  not  true  that  the  question 
whether  a  crime  is  charged  belongs  exclusively  to  the  authorities 
of  the  demanding  State  or  Territory.  It  belongs  equally  to  the 
State  or  Territory  asked  to  make  the  delivery,  since  the  charge 
of  crime  is  one  of  the  grounds  of  the  obligation  of  delivery.  It 
is,  hence,  necessary,  in  making  the  charge,  to  set  forth  the  sub- 
stantial facts  that  constitute  the  crime,  in  order  that  the  Governor 
to  whom  the  demand  is  addressed  may  have  some  means  of  judg. 
ing  whether  a  prima  facie  case  of  crime  has  been  presented  to  him 
in  the  indictment  or  affidavit.  There  is  no  other  way  of  making 
a  legal  charge  of  crime ;  and  it  is  only  from  such  a  recital  of  facts 
in  the  charge  that  a  Governor,  asked  to  make  the  delivery,  can  de- 
termine whether  he  ought  to  issue  a  warrant  of  arrest  and  sur- 
render, or  a  court,  on  habeas  carpuSj  can  determine  whether  the 
warrant,  if  issued,  is  lawful.  If  Chief  Justice  Booth  was  right  in 
discharging  Adams  in  The  State  v.  Buzine^  then  he  was  wrong 
in  remanding  him  to  custody  in  The  State  v.  Schlemm^ 

2.  Ex  parte  Joseph  Smith,  3  McLean,  121. — This  case 
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came  before  the  Oircait  Coart  of  the  United  States,  on  a  petition 
for  a  writ  of  habeas  corpus  in  behalf  of  Smith,  who  claimed  that 
he  was  unlawfallj  restrained  of  his  liberty  by  an  arrest  under  a 
warrant  issned  by  the  Governor  of  Illinois  upon  a  requisition 
from  the  Governor  of  Missouri.  Copies  of  all  the  papers  were 
in  the  return  to  the  writ  presented  to  the  court. 

The  chai^  of  crime  consisted  in  a  copy  of  an  affidavit  made 
by  Lilbum  W.  Boggs  before  a  magistrate  in  Missouri,  whidi  read 
as  follows : 

^'This  day  personally  appeared  before  me^  Samuel  Weston,  a 
justice  of  t&e  peace  within  and  for  the  county  of  Jackson,  the 
subscriber,  Lilbum  W.  Boggs,  who,  being  duly  sworn,  doth  de- 
pose and  say  that,  on  the  night  of  the  6th  day  of  May,  1842, 
while  sitting  in  his  dwelling  in  the  town  of  Independence,  in  the 
county  of  Jackson,  he  was  shot  with  intent  to  kill,  and  that  his 
life  was  despaired  of  for  several  months ;  and  that  he  believes, 
and  has  good  reason  to  believe,  from  evidence  ^nd  information 
now  in  his  possession,  that  Joseph  Smith,  commonly  called  the 
Mormon  Prophet,  was  accessory  before  the  fact  of  the  intended 
murder,  and  that  said  Joseph  Smith  is  a  citizen  or  resident  of  the 
State  of  Illinois ;  and  that  the  said  deponent  hereby  applies  to  the 
Governor  of  the  State  of  Missouri,  to  make  a  demand  on  the 
Governor  of  Illinois  to  deliver  the  said  Joseph  Smith,  commonly 
called  the  Mormon  Prophet,  to  some  person  authorized  to  receive 
and  convey  him  to  the  State  and  county  aforesaid,  there  to  be 
dealt  with  according  to  law." 

The  Governor  of  Missouri,  on  the  basis  of  this  affidavit,  issued 
his  requisition  for  the  delivery  of  Smith,  and  therein  described 
him  as  '^  a  fugitive  from  justice ; "  and  on  the  same  basis,  to- 
gether with  the  requisition,  the  Governor  of  Illinois  issued  his 
warrant  for  the  arrest  and  delivery  of  Smith  to  the  agent  of  the 
Governor  of  Missouri. 

The  court,  upon  hearing  the  case  on  the  return  to  the  writ  of 
habeas  corpus^  discharged  the  prisoner  on  the  ground  that  the  affi- 
davit was  not  sufficient  to  justify  the  warrant  of  arrest.  The 
affidavit  was  not  positive,  but  merely  expressed  the  belief  of  Bo^s, 
and  that  belief  related  to  a  conclusion  of  law.  It  did  not  really 
charge  a  crime  as  having  been  committed  by  Smith  in  the  State 
of  Missouri,  or  show  that  he  was  in  the  State  of  Missouri  at  the 
time  of  the  alleged  offense,  or  had  fled  therefrom.     The  court 


XZ  PARTE  THOBNTON.  465 

heard  affidavits  tc  show  that  Smith  was  not  in  the  State  of  Mis- 
souri at  the  time  of  the  offense  charged  against  him,  but  did  not 
pass  npon  the  question  of  their  admissibiHty,  and  discharged  the 
prisoner  on  the  ground  of  the  insufficiencj  of  the  affidavit  of 
Boggs. 

**  The  warrant  of  the  Governor  of  Illinois,"  said  the  court,  "re- 
cites facts  which  do  not  appear  in  the  affidavit  The  court 
can  only  regard  the  facts  set  forth  in  the  affidavit  of  Boggs  as 
having  any  legal  existence.  The  mis-recitals  and  over-statements 
in  the  requisition  and  the  warrant  are  not  supported  by  oath,  and 
cannot  be  received  as  evidence  to  deprive  a  citizen  of  his  liberty, 
and  transport  him  to  a  foreign  State  for  trial.  For  these  reasons 
Smith  must  be  disdiarged." 

It  deserves  to  be  noticed  that  in  this  ease  all  the  papers  were 
before  the  court,  and  that  the  court  claimed  and  exercised  the 
right  to  examine  these  papers,  including  the  charge  of  crime,  and, 
in  the  light  thereof,  to  judge  and  determine  whether  the  warrant 
of  the  Governor  of  Illinois  was  a  sufficient  justification  for  the 
arrest  and  detention  of  Smith.  How  the  court  would  have 
ruled,  if  nothing  but  the  warrant  of  arrest  had  been  before  it, 
does  not  appear  in  the  case.  It  does,  however,  appear  that  the 
warrant  itself  is  not  sufficient  if,  with  the  other  papers  before  the 
court,  it  is  not  sustained  by  these  papers. 

The  mere  fact  that  the  Governor  of  Missouri  in  his  requisition, 
and  also  the  Governor  of  Illinois  in  his  warrant  of  arrest,  called 
Smith  a  fugitive  from  justice,  was  not  by  the  court  regarded  as 
legal  proof  that  he  was  such,  when  the  affidavit  of  Boggs,  which 
was  the  basis  on  which  both  Governors  proceeded,  furnished  no 
evidence,  either  that  Smith  had  been  in  Missouri,  or  that  he  had 
fled  therefrom. 

8.  Ex  parte  Thornton^  9  Texas,  635.  —  Thornton  was  dis- 
charged by  the  court  on  the  ground  that  it  did  not  appear  from 
the  warrant  of  arrest  issued  by  the  Governor  of  Texas,  on  the 
requisition  of  the  Governor  of  Arkansas,  that  a  certified  copy  of 
an  indictment  or  affidavit,  charging  him  with  crime,  had  ever 
been  presented  to  the  former  Governor. 

The  Governor  of  Texas,  so  far  as  appeared  in  liis  warrant,  had 
acted  simply  ^^on  the  representations  of  the  executive  of  the 
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State  of  Arkansas,  to  the  effect  that  the  relator  stood  charged 
with  the  crime  of  forgery  in  that  State."  "These,"  said  the 
court,  "were  altogether  insufficient  to  give  the  Governor  jarisdio- 
tion  in  the  case.  The  representations  of  the  executive  of  the  de- 
manding State  are  of  no  effect  unless  supported  by  a  duly  authen- 
ticated copy  of  the  indictment  found  or  the  affidavit  made. 
These  are  prerequisites  to  the  issue  of  the  warrant ;  and  without 
these  it  is  void  and  gives  no  authority  to  arrest  and  detain  the 
person  alleged  to  be  charged." 

There  can  be  no  question  as  to  the  correctness  of  the  ruling  in 
this  case.  The  law  of  Congross  makes  the  certified  copy  of  the 
indictment  or  affidavit,  charging  the  crime,  an  indispensable  con- 
dition to  the  obligation  of  delivery,  and,  consequently,  to  the 
issue  of  the  warrant  of  arrest. 

4.  Jackson's  Case^  2  Flip.  183.  —  This  case  was  considered 
by  Judge  Withey,  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Michigan.  The  judge  remarked  that  "  the 
right  to  hold  the  relator  depends  wholly  upon  the  sufficiency  of 
the  warrant  of  extradition  on  its  face,  and  nothing  else,  and  with 
our  present  views  we  should  not  be  disposed  to  look  behind  the 
warrant ; "  and  then,  having  stated  the  recitals  of  the  warrant,  he 
proceeded  to  say  tliat  "  the  warrant  does  not  state  that  it  has  been 
satisfactorily  shown  to  the  Governor  of  Michigan  that  Jackson 
has  fled  from  the  State  of  Massachusetts  or  from  justice." 

As  to  this  omission  in  the  warrant,  the  judge  further  said  : 

"  Had  the  Governor  of  Michigan  stated  in  his  warrant  that  it 
had  been  satisfactorily  shown  to  him  that  Jackson  had  fled  from 
justice,  or  was  a  fugitive  from  justice,  from  Massachusetts,  such 
statement  would  be  prima  jcude  sufficient  and  probably  con- 
clusive. There  are  judgments  which  seem  to  be  well  considered, 
holding  the  warrant  would,  if  prima  facie  sufficient,  be  con- 
clusive, and  that  courts  will  not  go  behind  it  in  such  cases.  But 
it  is  manifest,  if  the  warrant  fails  ''•o  recite  or  state  any  conclusion 
of  the  executive  issuing  it  that  the  person  charged  has  fled,  and 
recites  only  that  the  demanding  Governor  has  so  represented, 
that  the  warrant  is  not  legally  sufficient  to  authorize  the  arrest 
and  extradition.  It  is  a  common  principle  that  a  process  of  arrest 
must  be  legally  sufficient  on  its  face.  We  are  called  upon  to  say 
whether  this  warrant  of  extradition  is  prima  fade  sufficient 
under  the  Constitution  and  laws  of  Oongress,  and  we  are  of 
opinion  that  it  is  not." 
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The  objection,  made  by  Judge  "Withey  to  the  warrant  of  the 
Governor  of  Michigan  in  this  case,  consisted  in  the  fact  that  the 
Governor  had  not  formally  stated  in  the  warrant  that  it  had  been 
satisfactorily  shown  to  him  that  Jackson  was  a  fugitive  from  jus- 
tice. The  general  recitals  of  the  warrant  did  not  set  forth  all  the 
conditions  specified  in  the  Constitution  and  the  law ;  and  for  this 
reason  the  judge  held  that  it  was  not  sufficient  on  its  face  to 
authorize  the  arrest  and  detention  of  Jackson. 

The  question  whether  the  accused  party  is  a  fugitive  from 
justice  or  not,  is  jurisdictional,  and  the  fact  that  he  is  such  must 
be  shown  to  the  Governor  by  legal  evidence  before  he  issues  his 
warrant  of  arrest,  and  the  warrant  itself  must  declare  that  the 
fact  has  been  thus  shown.  A  failure  in  the  warrant  to  make  this 
declaration  is,  according  to  the  ruling  in  this  case,  fatal  to  its 
validity.  The  mere  fact  that  a  warrant  has  been  issued  will  not 
be  taken  as  proof  that  the  party  is  a  fugitive  from  justice ;  and 
so  the  certificate  of  the  demanding  Governor,  according  to  Judge 
Withey,  is  not  legal  evidence  of  this  fact.  The  party  must  be 
shown  by  "  sworn  evidence,  such  as  will  authorize  a  warrant  of 
arrest  in  any  other  case,"  to  be  a  fugitive  from  justice,  and  unless 
this  is  thus  shown,  there  is  no  authority  for  his  arrest.  If  it  is 
shown  to  the  satisfaction  of  the  Governor,  then  he  must  so  state 
in  the  warrant  of  extradition.     Such  is  the  doctrine  of  this  case. 

Whether  the  party,  in  a  proceeding  on  Kdbeaa  corpus^  would 
be  entitled  to  contradict  and  disprove,  by  parol  evidence,  such  a 
statement  on  the  part  of  the  Governor,  is  a  point  that  was  not 
considered  in  this  case.  It  has  been  held,  in  other  cases  that  will 
appear  in  the  sequel,  that  the  accused  party  has  this  right. 

5.  Kingsbnry's  Case>  1(M>  Mass.  223.  —  The  legal  doctrines 
stated  in  the  syllabus  of  this  case  are  the  following : 

(1.)  That  the  issue  of  a  warrant  by  the  Governor,  under  the 
Gen.  Stats.,  ch.  177,  §  3,  for  the  surrender  of  a  fugitive  from  the 
justice  of  another  State,  upon  the  demand  of  the  Governor 
thereof,  is  conclusive  that  the  demand  is  conformable  to  law  and 
ought  to  be  complied  with,  unless  there  is  some  defect  apparent 
on  the  record. 

(2.)  That  the  certificate  of  the  Governor  of  another  State  in 
demanding  of  the  Governor  of  this  Commonwealth  to  surrender  a 
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fugitive  from  justice,  that  a  copy,  produced  with  the  demand,  of 
a  complaint  made  on  oatli  to  a  person  styled  a  trial  justice  of  the 
peace  in  said  State,  charging  the  fugitive  with  crime,  is  authen- 
tic, sufficiently  authenticates  the  capacity  of  the  person  as  a 
magistrate  authorized  to  receive  the  complaint,  within  both  the 
U.  S.  St.  of  1793,  ch.  7,  §  1,  and  Gen.  Stats.,  ch.  177,  §  1. 

(3.)  That  it  is  not  necessary  tliat  the  sworn  evidence  required 
by  the  Gen.  Stats.,  ch.  177,  §  1,  to  accompany  the  demand  of  the 
Governor  of  another  State  on  the  Governor  of  this  Common- 
wealth for  the  surrender  of  a  fugitive  from  justice,  should  be  an- 
nejced  to  the  demand. 

(4.)  That  a  warrant  issued  by  the  Go^rnor,  under  G^n.  Stats., 
ch.  177,  §  3,  for  the  surrender  of  a  fugitive  from  the  justice  of 
another  State,  which  recites  generally  the  requisition  for  the  sur- 
render, and  that  it  is  conformable  to  law  and  ought  to  be  com- 
plied with,  is  sufficient  without  a  further  recital  of  facts  oa  which 
it  is  founded. 

The  court,  in  this  case,  recognized  the  validity  of  the  extradi- 
tion law  of  Massachusetts  as  a  guide  to  the  Governor  in  the  sur- 
render of  fugitive  criminals.  The  "  swoni  evidence,"  required 
by  this  law  and  referred  to  by  the  court  relates  to  the  question 
whether  the  party  charged  with  crime  is  a  fugitive  from  justice. 
This  evidence  must  accompany  the  demand,  though  it  need  not  be 
physically  annexed  to  it.  The  certificate  of  the  demanding  Gover- 
nor is  conclusive  as  to  the  authenticity  of  the  complaint  when 
this  is  the  form  of  charging  the  crime ;  and  the  warrant  of  the 
delivering  Governor,  if  it  generally  recites  the  facts  set  forth  in 
the  requisition,  and  if  the  record  before  the  court  shows  no  de- 
fect in  this  warrant  or  in  the  recitals  thereof,  is  also  conclusive 
as  to  the  lawfulness  of  the  arrest.  Such  is  the  substance  of  the 
legal  doctrines  involved  in  this  case. 

6.  ]foown's  Gase^  112  Mass*  409.    The  ruling  of  the  court  in 

this  case  was  as  follows : 

(1.)  That  the  tenn  "  other  crime,"  used  in  the  provisions  of  the 
Constitution  and  laws  of  the  United  States  and  the  statutes  of 
the  Commonwealth  of  Massachusetts,  relative  to  the  surrender  of 
fugitives  from  justice,  means  any  offense  indictable  by  the  laws 
of  the  demanding  State. 
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(2.)  That  a  statement,  in  the  warrant  of  the  Governor  of  this 
Commonwealth  for  the  an'est  and  deUvery  of  an  alleged  fugitive, 
that  the  fugitive  is  "  charged  with  the  crime  of  selling  and  fur- 
nishing  intoxicating  liquore  contrary  to  the  laws  of  Vermont,  and 
represented  to  be  a  fugitive  from  the  justice  of  said  State  of  Ver- 
mont," shows  that  he  has  been  charged  with  a  crime  against  the 
laws  of  that  State,  and  is  a  sufficient  allegation  to  that  effect. 

The  general  doctrine  of  tliis  case  is  that  the  question,  whether 
the  acts  charged  are  criminal,  is  to  be  determined  by  the  laws  of 
the  demanding  State  or  Territory,  and  not  by  those  of  the  State 
or  Territory  asked  to  make  the  delivery. 

7.  Davis's  Case,  122  Mass.  324.  —  The  court,  after  referring 
in  this  case  to  the  extradition  provision  of  the  Constitution,  the 
laws  of  Congress  for  its  execution,  and  the  statutes  of  Massa* 
chusetts,  proceeded  to  say :  "  The  warrant  of  the  Governor  of  the 
Commonwealth  i& prima  fcicie  evidence,  at  leasts  that  all  necessary 
legal  prerequisites  have  been  complied  with,  and,  if  the  previous 
proceedings  appear  to  be  regular,  is  conclusive  evidence  of  the 
right  to  remove  the  prisoner  to  the  State  from  which  he  fled." 
The  authorities  cited  on  this  point  are,  Commonwealth  v.  Ilally  9 
Gray,  262 ;  Kingal/wry'sVase,  106  Mass.  223;  Brown's  Case^  112 
id.  409 ;  and  Taylor  v.  TainUrr,  16  Wall.  366. 

Davis  was  charged  by  indictment  with  obtaining  goods  in  Ver- 
mont by  false  pretenses ;  and,  having  fled  from  that  State  to 
Massachusetts,  ho  was  demanded  of  the  latter  State  by  the  execu- 
tive of  the  former.  The  Governor  of  Massachusetts,  finding  the 
papers  to  be  regular  and  in  due  fonn,  issued  his  warrant  for  the 
arrest  and  surrender  of  the  accused  party ;  and,  in  hearing  the 
case  on  habeas  corpus^  the  court  held  these  papers  and  this  war- 
rant to  be  conclusive  as  to  the  right  of  removing  him  to  the  State 
whose  laws  he  was  charged  with  violating,  and  remanded  him  to 
custody. 

To  the  allegation  that  the  indictment  did  not  show  a  crime 
against  the  laws  of  Vennont,  the  court  replied  :  "  When  an  in- 
dictment appears  to  have  been  returned  by  a  grand  jury,  and  is 
certified  as  authentic  by  the  Governor  of  the  other  State,  and  sub- 
stantially cliarges  a  crime,  this  court  cannot,  on  haheaa  corpus^ 
discharge  the  prisoner  because  of  formal  defects  in  the  indict- 
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ment ;  but  the  sufficiency  of  the  charge,  as  a  matter  of  tedinical 
pleading,  is  to  be  tried  and  determined  in  the  State  in  which  the 
indictment  was  found."  This  being  conclusive  against  the  pris- 
oner, the  court  omitted  to  pass  upon  the  question,  "  whether  the 
warrant  of  the  Governor  of  this  Commonwealth,  issued  upon  the 
demand  and  certificate  of  the  Governor  of  Vermont,  would  pre- 
clude the  court  from  inquiring  and  determining  whether  the  in- 
dictment was  defective  in  substance." 

8.  The  Matter  of  Clark,  9  Wend.  212.— Chief  Justice  Savage, 
having  referred  to  the  law  of  Congress  on  the  subject  of  inter- 
State  extradition,  said  in  this  case : 

"  fn  order  therefore  to  give  the  Governor  of  this  State  juris- 
diction in  such  a  case,  three  things  are  requisite :  1.  The  fugi- 
tive must  be  demanded  by  the  executive  of  the  State  from  which 
he  fled.  2.  A  copy  of  the  indictment  found  or  an  affidavit  made 
before  a  magistrate  charging  the  fugitive  with  having  committed 
the  crime.  3.  Such  copy  oi  the  indictment  or  affidavit  must  be 
certified  as  authentic  by  tlie  executive.  If  these  prerequisites  have 
been  complied  with,  then  the  warrant  of  the  Governor  has  prop- 
erly issued,  and  the  prisoner  is  legally  restrained  of  his  liberty." 

Holding  that  these  prerequisites  had  been  complied  witli  in  the 
case  before  the  court,  the  Chief  Justice  further  said  that  **  the 
Governor  of  New  York  liad  full  power  and  authority  to  issue  his 
warrant,  to  direct  Clark  to  be  arrested  and  delivered  over  to  the 
agent  of  the  State  of  Hhode  Island." 

9*  The  People,  ex  rel.  Lawrence,  t.  Brady,  56  N.  T.  182,— 

This  case  came  before  the  Court  of  Appeals  of  the  State  of  New 
York,  on  a  writ  of  error  to  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  to  review  the  judgment  af- 
firming the  proceedings  before  Judge  Brady,  one  of  the  Judges 
of  the  Supreme  Court,  upon  a  writ  of  Jiaheas  corpus^  which  pro- 
ceedings were  brought  up  for  review  by  a  writ  of  certiorari^  and 
dismissing  the  writ  of  certiorari. 

The  papers  upon  which  the  Governor  of  New  York  liad  issued 
his  warrant  for  the  arrest  and  extradition  of  Lawrence,  on  the  de- 
mand of  the  Governor  of  Michigan,  were  before  the  court.  Judge 
Andrews,  in  stating  the  opinion  of  the  court,  said :     "  The  ques- 
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tion  arising  in  the  case,  and  upon  which  its  determination  must, 
we  think,  depend,  is  whether  the  papers  presented  to  the  executive 
of  this  State,  and  upon  which  the  rendition  of  the  relator  as  a  fu- 
gitive from  justice  was  demanded,  were  in  form  and  substance 
sufficient  to  authorize  the  issuing  of  the  executive  warrant  under 
which  the  relator  is  held."  This  question  being  answered  in  the 
negative,  Lawrence  was  discharged. 

The  points  considered  and  determined  in  this  case,  as  set  forth 
in  the  syllabus  of  the  opinion  delivered  by  Judge  Andrews,  are 
the  following : 

(1.)  Under  the  Constitution  of  the  United  States  the  obliga- 
tion of  a  State  to  deliver  up  a  fugitive  from  justice,  on  demand 
of  the  executive  authority  of  another  State,  arises  when  the  fugi- 
tive is  charged  with  crime  within  the  State  demanding  the  sur- 
render and  liaving  jurisdiction  of  the  offense.  The  question  of 
his  guilt  or  innocence  is  wholly  immaterial;  but  there  must  be  a 
charge  of  a  violation  of  the  criminal  law  of  the  demanding  State. 
,  (2.)  It  is  a  condition  precedent  to  the  obligation  to  surrender 
that  the  executive  of  the  State,  upon  whom  the  demand  is  made, 
be  apprieed  of  the  facts  upon  which  the  duty  depends. 

(3.)  Where  the  demand  is  supported  by  an  affidavit  as  author- 
ised by  the  act  of  Congress  of  1793,  no  less  degree  of  certainty  is 
admissible  than  is  required  in  an  indictment  for  the  same  offense. 
If  any  distinction  exists,  the  affidavit  should  be  more  full  and  ex- 
plicit ;  and  the  offense  should  be  therein  distinctly  and  plainly 
charged. 

(4.)  A  requisition  from  the  Governor  of  Michigan  upon  the 
Governor  of  New  York  was  accompanied  by  affidavits,  in  substance, 
charging  the  fugitive  with  confederating  with  others  to  cheat  and 
defraud  a  person  of  his  property  by  false  pretenses  and  devices, 
and  that  the  conspirators  did  obtain  the  property  with  intent  to 
cheat  and  defraud.  The  false  pretenses  were  not  set  out,  nor  the 
means  by  which  the  cheat  was  to  have  been  and  was  effected  It 
was  held  upon  the  facts :  (a.)  That  the  affidavits  were  not  suffi- 
cient to  authorize  the  issuing  of  the  executive  warrant,  {b,)  That 
they  did  not  necessarily  charge  a  crime,  as  the  thus  obtaining  prop- 
erty was  not,  by  the  common  law,  in  all  cases  a  crime,  (c.)  That 
it  was  not  made  to  appear  that  the  fugitive  was  guilty  of  any 
offense  punishable  by  the  laws  of  Michigan,     (d.)  That  if  a  con- 
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spiracy  to  do  a  wrongful  act  affecting  the  property  of  another  is 
an  offense  by  the  laws  of  that  State,  although  neither  the  end  nor 
the  means  are  criminal,  that  fact  should  liave  been  shown  by  the 
affidavits,  {e,)  That  the  court  cannot  take  judicial  notice  of  the 
law  of  that  State,  and  in  the  absence  of  proof,  the  presumption  is 
that  the  courts  of  that  State  agree  with*  those  of  New  York  in 
declaring  and  interpreting  the  common  law. 

(5.)  It  was  also  held  that  the  fact,  that  an  inferior  magistrate  of 
the  State  of  Michigan  had  issued  a  warrant  of  arrest  upon  the  same 
proof,  did  not  justify  the  inference  that  a  legal  crime  was  charged 
in  the  affidavits. 

(6.)  The  courts  have  jurisdiction  to  interfere  by  writ  of  Jutbeas 
corpus  and  to  examine  the  grounds  upon  which  the  executive 
warrant  for  the  apprehension  of  an  alleged  fugitive  from  justice 
from  another  State  is  issued,  and,  in  case  the  papers  are  defective 
and  insufficient,  to  discharge  the  fugitive. 

(7.)  Previous  adjudications  in  proceedings  by  habeds  corpus  are 
no  answer  to  a  new  writ  where  the  relator  is  restrained  of  his  lib- 
erty. The  decision  under  one  wnt,  refusing  to  discharge  him, 
does  not  bar  the  issuing  of  a  second  writ  by  another  court  or 
officer. 

Judge  Andrews,  after  presenting  the  legal  doctrines  thus  sum- 
marized in  the  syllabus  of  this  case,  said :  ^'  These  considerations 
lead  to  a  reversal  of  the  order  of  the  General  Term,  and  to  the 
discharge  of  the  relator." 

The  points,  to  be  specially  observed  in  this  case,  are  these : 
1.  That  the  court,  having  before  it  the  papers  upon  which  the 
Governor  of  New  York  had  issued  his  warrant  of  arrest,  assumed 
and  exercised  the  right  of  judicially  testing  the  validity  of  the 
warrant  by  these  papers.  2.  That  the  affidavits,  by  which  Law- 
rence was  charged  with  crime,  were  by  the  court  held  to  be  fatally 
defective  in  that  they  did  not  show  the  acts  charged  to  be  criminal 
under  the  laws  of  Michigan,  and  hence  did  not  supply  the  legal 
condition  precedent  to  the  right  of  demand  and  the  obligation  of 
delivery.  3.  That  the  question  whether  these  affidavits  did  charge 
a  crime  or  not  was  not  regarded  as  belonging  exclusively  to  tiie 
demanding  State,  but  was  treated  as  one  proper  for  the  consider- 
ation and  determination  of  the  State  on  which  the  demand  was 
made. 
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Tho  mling  in  this  case  is  plainly  not  consistent  with  that  of 
Chief  Justice  Booth  in  The  State  v.  SoMemm^  4  Harring.  577.  In 
that  case  the  return  to  the  writ  of  luaheaB  corpus,  setting  forth  the 
Oovernor's  warrant,  was  regarded  as  coDclnsive  of  the  right  to 
hold  the  prisoner,  even  though  in  the  opinion  of  the  court  the 
offense  charged  was  not  larceny,  but  was  simply  a  breach  of  trust. 
In  this  case  the  fact  that  a  crime  was  not  really  charged  was 
deemed  fatal  to  the  validity  of  the  Governor's  warrant,  however 
regular  the  proceedings  may  have  been  in  other  respects.  The 
latter  is  clearly  the  better  view  of  the  law. 

10.  The  People,  ex  rel.  Draper,  y.  Plnkerton,  77  N.  T.  345. 

—  This  case  was  an  appeal  from  the  order  of  the  General  Term  of 
the  Supreme  Court  of  New  York,  in  the  second  judicial  depart- 
ment, affirming  the  order  of  the  Special  Term  which  dismissed  a 
writ  of  habeas  corpus,  and  remanding  the  relator  to  custody. 
(17  Hun,  199.) 

The  return  to  the  writ  of  habeas  corpus  set  forth  that  the  relator 
was  hdd  by  virtue  of  a  warrant  under  the  hand  and  seal  of  the 
Go  verier  of  the  State  of  New  York,  a  copy  of  which  was  annexed 
and  made  part  of  the  return,  and  read  as  follows : 

"  Whreas,  It  has  been  represented  to  me  by  the  Governor  of 
the  State  of  Massachusetts,  that  John  Leary,  James  Brady,  James 
Draper,  ind  James  Grier  stand  charged  with  the  crime  of  break- 
ing and  entering  the  Northampton  National  Bank,  and  stealing 
the  monejB  thereof,  committed  in  the  county  of  Hampshire  in 
said  State,  and  have  taken  refuge  in  the  State  of  New  York,  and 
the  said  Govremor  of  Massachusetts  having  in  pursuance  of  the 
Constitution  and  laws  of  the  United  States  demanded  of  me  that 
I  shall  cause  the  said  John  Leary,  James  Brady,  James  Draper, 
and  James  Qrier  to  be  arrested  and  delivered  to  Robert  A. 
Pinkerton,  w\io  is  duly  authorized  to  receive  them  into  his  custody 
and  convey  them  back  to  said  State  of  Massachusetts  "  :  and 

**  Whereas,  Vhe  said  representation  and  demand  are  accompanied 
by  a  cony  of  the  indictment,  whereby  the  said  John  Leary,  James 
Brady,  James  Draper,  and  James  Grier  are  charged  with  the  said 
crime,  and  with  having  fled  from  said  State,  and  taken  refuge  in 
the  State  of  Ne\t  York,  which  is  certified  by  the  said  Governor 
of  Massachusetts  to  be  duly  authenticated,  you  are  therefore 
required  to  arrest  and  secure  the  said  John  Leary,  James  Brady, 
James  Draper,  and  James  Grier,  wherever  they  may  be  found 
within  the  State,  aiid  to  deliver  them  into  the  custody  of  the  said 
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Kobert  A.  Pinkerton,  to  be  taken  back  to  the  State  from  which 
they  &edy  pursuant  to  the  said  requisition." 

The  papers  referred  to  in  this  warrant  were  not  before  the  court, 
and  hence  the  question  to  be  determined  was  whether  the  warrant 
itself,  in  view  of  the  above  recitals  of  fact,  was  sufficient  authority 
for  the  arrest  and  delivery  of  James  Draper  to  the  agent  of  Mas- 
sachusetts.   In  answer  to  this  question  the  court  baid : 

"  The  only  material  question  which  seems  to  be  presented  in 
this  case,  is  whether  a  warrant  of  the  Governor  of  this  State  for 
the  arrest  of  a  fuffitive  from  the  justice  of  another  State,  contain- 
ing the  recital  of  facts  necessarjr  to  confer  authority  under  the 
Constitution  and  laws  of  the  United  States,  is  a  sufficient  justifica- 
tion for  holding  the  prisoner  when  brought  up  on  habeas  corpus^ 
without  producing  the  papers  or  evidence  on  which  the  Governor 
acted.  We  have  no  doubt  that  the  recitals  are  to  be  taken  as 
prima  fa/de  true  at  least,  and  that  the  return,  setting  forth  the 
warrant  containing  such  recitals,  is  sufficient.  When  the  affidavit 
or  indictment,  charging  the  oifense,  appears  either  by  the  return 
or  otherwise,  a  very  different  question  is  presented.  This  couit 
has  held,  in  the  case  of  an  affidavit,  that  it  is  competent  for  the 
court  to  examine  and  determine  whether  a  felony  has  been  legally 
charged,  and  if  not,  to  discharge  the  prisoner.  {The  People  v. 
Brady,  56  N.  Y.  182.)" 

As  to  the  question  whether  the  warrant  is  to  be  deemed  con- 
clusive, and  whether  it  is  competent  for  the  prisoner  to  prove 
that  the  papers  presented  to  the  Governor  were  defective,  the 
court  expressed  no  opinion,  since  the  question  did  not  arise  in  this 

case. 

The  court  sustained  the  action  of  the  General  Term  in  the  dis- 
posal of  the  case  in  The  People,  ex  rel.  Draper,  v.  Pinkerton,  17 
Hun,  199.  Judge  Gilbert  delivered  the  opinion  of  the  General 
Term,  in  which  the  following  doctrines  were  set  forth : 

(1.)  That  when  a  warrant  is  issued  by  the  Governor  for  the 
rendition  of  a  fugitive  from  justice,  the  court  caaiot  go  behind 
the  warrant  and  inquire  into  the  truth  of  the  facte  recited  in  it. 

(2.)  That  the  Governor,  in  determining  that  ihe  act  of  Con- 
gress has  been  complied  with,  has  no  jurisdiction  to  inquire  into 
the  truth  of  the  charges  made,  or  to  look  outsido  of  the  papers  to 
determine  whether  or  not  the  person  demanded  is  a  fugitive  from 
justice. 
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(3.)  That  the  fact  that  tho  person  has  committed  a  crime  iu 
another  State,  and  that  he  is  found  in  this  State,  establishes  con- 
clusively that  he  is  a  fugitive  from  justice. 

(4.)  That  where  the  rendition  warrant  is  accompanied  by  the 
papers  on  which  it  is  issued,  the  question  as  to  the  sufficiency  of 
the  papers,  as  a  compliance  with  the  act  of  Congress,  is  before  the 
court. 

The  third  of  the  above  propositions  was  made  the  subject  of 
special  comment  in  chapter  VI  of  this  Part,  to  which  the  reader 
is  referred.  The  doctrine  stated  by  Judge  Gilbert  will  not  stand 
the  test  of  critical  examination,  and  is  contrary  to  the  opinion  ex- 
pressed by  courts  in  several  well-considered  cases. 

11.  The  People,  ex  rel.  Gordon^  t.  Donohne,  84  N.  T.488« 

—  This  case  was  removed  to  the  New  York  Court  of  Appeals,  by 
a  writ  of  error  to  the  General  Term  of  the  Supreme  Court  of  New 
York,  in  the  first  judicial  department,  for  the  purpose  of  review- 
ing an  order  of  the  General  Term,  affirming  an  order  of  Judge 
Donohue,  which  dismissed  a  writ  of  liobeaa  corpus  issued  in  behalf 
of  James  Gordon,  who  was  in  the  custody  of  an  agent  of  Con- 
necticut, which  agent,  in  his  return  to  the  writ,  set  forth  in  sub- 
stance that  he  held  and  detained  Gordon  under  a  warrant  of  the 
Governor  of  the  State  of  New  York,  issued  upon  a  requisition  of 
the  Governor  of  Connecticut,  which  warrant  recited  the  facts  as 
to  the  requisition  and  the  accompanying  papers  as  the  reason  for 
its  issue. 

The  ruling  of  the  court  in  this  case  affirms  the  following  propo- 
sitions : 

(1.)  That  the  provision  of  the  Constitution  (art.  4,  §  2),  requir- 
ing the  surrender  on  demand  of  the  executive  authority  of  a  State, 
of  fugitives  from  justice  charged  with  "  treason,  felony  or  other 
crime,"  who  are  found  in  another  State,  and  the  provision  of  the 
United  States  statutes  giving  practical  effect  thereto  (§  5278)  em- 
brace every  criminal  offense  and  every  act  forbidden  and  made 
punishable  by  the  law  of  the  State  where  the  act  was  committed. 

(2.)  That  where  the  papers  upon  which  a  warrant  of  extradition 
is  issued  are  withheld  by  the  executive,  the  warrant  itself  can  only 
be  looked  to  for  the  evidence  that  the  essential  conditions  of  its 
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issue  have  been  complied  with,  and  it  is  sufficient  if  it  recites  what 
the  law  requires. 

(3.)  That  where,  to  a  writ  of  habeas  corpus^  a  warrant  of  ex- 
tradition issued  by  the  Governor  of  this  State  was  alone  returned, 
which  recited  a  representation  by  the  Governor  of  Connecticut 
that  the  prisoner  stood  charged  with  the  crime  of  theft  committed 
in  said  State,  that  said  Governor  has  demanded  his  arrest  and 
extradition,  that  the  demand  was  accompanied  by  affidavits,  etc, 
whereby  the  prisoner  is  charged  with  said  crime  and  with  having 
fled  from  said  State,  and  that  such  papers  were  certified  by  said 
Governor  to  be  duly  authenticated,  the  warrant  fully  complied 
with  the  statute,  and  sufficiently  established  the  conditions  neces- 
sary to  its  issue,  and  that  it  was  not  necessary  to  state  therein  the 
facts  constituting  the  alleged  crime. 

Judge  Finch,  in  stating  the  opinion  of  the  court  in  this  case, 
said: 

"  Where  the  preliminary  papers  upon  which  a  warrant  of  ex- 
tradition has  been  granted  are  produced  and  are  before  iis,  it  is 
our  right  and  our  duty  to  examine  them,  and  judge  and  determine, 
where  our  process  is  invoked,  whether  they  are  sufficient,  under 
law,  to  warrant  the  extradition.  This  was  done  in  The  People^ 
ex  reL  Lawrence^  v.  Brady  (56  N.  Y.  182),  because  those  papers 
were  before  the  court.  *  *  *  *  Where,  however,  the  papers 
upon  which  the  warrant  is  founded  are  not  produced,  but  are  with- 
held by  the  executive  in  the  exercise  of  official  discretion  and 
authority,  we  can  look  only  to  the  warrant  itself  and  its  recitals 
for  the  evidence  that  the  essential  conditions  of  its  issue  have  been 
fulfilled.  [The  People^  ex  reL  Draper^  v.  Pinkertotij  77  N.  Y. 
245.)'' 

Whether  these  papers  shall  be  furnished  or  not,  in  connection 
with  a  return  to  a  writ  of  h^ibeas  corpus^  and  as  a  part  of  the 
return,  is  a  matter  for  the  Governor  issuing  the  warrant  to  deter- 
mine in  the  exercise  of  his  own  discretion.  He  may  furnish  them 
or  he  may  decline  to  do  so ;  and,  in  the  latter  event,  the  court  has 
no  power,  by  a  writ  of  certiorari^  to  compel  their  production,  and 
must  take  the  recitals  of  the  warrant  in  respect  to  the  existence 
and  general  contents  of  the  papers  as  being  true.  These  recitals 
are  conclusive  as  to  the  facts  set  forth,  and  hence  not  open  to 
denial  in  the  absence  of  the  papers  to  which  they  refer.  When, 
however,  the  papers  are  produced  before  the  court,  tlien  the  re- 
citals of  the  warrant  may  be  tested  by  the  papers. 
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If  the  recitals  of  the  warrant,  in  the  absence  of  the  papers,  are 
not  suiBcient  on  their  face,  or  if,  when  the  papers  are  before  the 
court,  they  are  not  sustained  by  these  papers,  then  in  either  event 
the  party  arrested  is  entitled  to  be  discharged.  It  is  only  when 
all  the  conditions  of  the  law  are  legally  shown  to  have  been  com- 
plied with,  that  the  arrest  is  to  be  deemed  lawful. 

12,  The  People,  ex  reK  Gonners,  v.  Reilly,  11  Hun,  89, — 

This  case  was  considered  and  determined  by  the  General  Term  of 
the  Supreme  Court  of  New  York,  in  the  first  judicial  department. 
It  came  before  the  court  upon  a  writ  of  certiorari  to  the  Court 
of  Oyer  and  Terminer  of  New  York  city,  for  the  purpose  of  re- 
viewing an  order  thereof  dismissing  a  writ  of  habeas  corpus. 
Chief  Judge  Davis  stated  the  opinion  of  the  court  as  embraced 
in  the  following  propositions : 

(1.)  That  one  in  custody  of  the  sheriff  by  virtue  of  a  war- 
rant of  extradition  issued  by  the  Governor  directing  him  to  de- 
liver such  person  to  the  designated  agent  of  the  State  making  the 
requisition^  is  not  a  ^^  person  detained  in  the  common  jail  of  any 
such  county  upon  a  criminal  charge,"  within  the  meaning  of  sec- 
tion 27  of  chapter  400  of  1847,  authorizing  the  Court  of  Oyer  and 
Terminer  to  issue  a  writ  of  habeas  corpus. 

(2.)  That  such  court  has  no  power  to  issue  such  said  writ  in 
the  case  first  mentioned. 

3.)  That  where  an  officer  of  this  State,  having  authority  so 
to  do,  issues  a  writ  in  such  a  case,  the  warrant  of  the  Governor 
is  not  conclusive  upon  him,  but  it  is  his  duty,  upon  the  return,  to 
examine  the  affidavits  presented  to  the  Governor,  and  to  deter- 
mine whether  any  crime  was  properly  and  sufficiently  charged 
therein. 

Chief  Judge  Davis  referred  to  the  ruling  of  the  New  York 
Court  of  Appeals  in  The  People^  ex  rel.  Lawrence^  v.  Brady ^  66 

N.  Y.  182,  in  support  of  the  third  of  the  above  propositions. 
The  language  applies  where  s«ch  affidavits  are  made  a  part  of  the 
return  to  the  writ  of  habeas  corpus^  and  has  no  application  when 
nothing  but  the  executive  warrant  is  before  the  court. 

13<  The  Matter  of  JohnLeary,  lOBen^  197,  —  Leary  being 
held  by  the  sheriff  of  the  city  and  county  of  New  York,  in  pur- 
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BTiance  of  a  warrant  issued  by  the  Governor  of  the  State  of  New 
York,  upon  the  requisition  of  the  Governor  of  Massachusetts  for 
his  extradition  as  a  fugitive  from  the  justice  of  the  latter  State, 
applied  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  for  a  writ  of  habeas  corpus. 

The  writ  was  allowed,  and  at  the  hearing  the  sheriff  in  his  re- 
turn to  the  writ  produced  the  warrant  of  the  Governor  of  the 
State  of  New  York  as  his  authority  for  holding  the  prisoner  in 
custody.  Judge  Choate,  in  his  deliverance  in  this  case,  laid  down 
the  following  propositions  of  law  : 

(1.)  That  when  the  prisoner  is  held  under  an  extradition  war- 
rant of  the  Governor  of  a  State,  which  recites  that  it  was  issued 
upon  the  requisition  of  the  Governor  of  another  State,  accompa- 
nied by  a  copy  of  an  indictment  for  burglary,  certified  as  duly 
authenticated,  the  warrant  is  conclusive  evidence  that  the  person 
named  therein  stands  charged  with  crime  in  such  other  State, 
within  the  meaning  of  the  Constitution  and  section  5278  of  the 
Bevised  Statutes  of  the  United  States. 

(2.)  That,  although  the  prisoner  by  his  traverse  to  the  return 
denies  that  any  such  charge  of  crime  was  made,  or  that  there  is 
any  such  indictment  against  him,  and  craves  oyer  of  the  same,  and 
demands  that  the  respondent  be  put  to  the  proof  thereof,  it  is  not 
necessary  for  the  respondent  to  produce  a  copy  of  such  indict- 
ment or  of  the  requisition  of  the  Governor  of  the  demanding 
State,  and  that  the  prisoner  is  not  entitled  to  a  writ  of  certiorari 
or  other  process  against  the  Governor  to  compel  the  production 
of  the  papers  on  which  the  warrant  was  issued,  and  that  it  is  not 
necessary  that  copies  of  said  papers  should  be  annexed  to  the 
warrant,  or  that  a  copy  of  the  indictment  authenticated  in  the 
mode  provided  by  the  act  of  Congress  for  the  authentication  of 
the  records  of  one  State  to  be  used  in  another  State  (Rev.  Stats^ 
§  906),  should  be  produced  to  the  Governor  before  the  issue  of 
the  warrant. 

(3.)  That  where  the  petition  for  KaheoB  corp^ts  and  the  traverse 
to  the  return  denied  that  the  prisoner  was  a  fugitive  from  justice, 
or  the  person  named  in  the  warrant,  and  the  respondent  produced 
a  witness  that  he  attended  the  session  of  the  grand  jury  in  the 
county  in  which  by  the  warrant  it  appeared  that  the  crime  of  bur- 
glary was  charged  to  have  been  committed,  and  that  the  subject 
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of  inquiry  was  the  said  burglary,  and  that  he  was  sworn  as  a  wit- 
ness, and  that  his  testimony  related  to  J.  L.  and  others  and  the 
meeting  of  said  persons,  and  that  the  J.  L.  referred  to  in  his  tes- 
timony was  the  prisoner,  and  that  he  procured  the  warrant  from 
the  Governor,  this  was  sufficient  evidence,  at  least  prima  faeie^ 
that  the  prisoner  whose  name  was  J.  L.  was  the  same  person 
named  in  the  warrant  and  a  fugitive  from  justice,  although  the 
witness  on  cross-examination  testified  that  he  never  saw  the  pris- 
oner in  such  other  State. 

(4.)  That  the  word  "crime"  in  the  article  of  tlie  Constitution 
relating  to  inter-State  extradition  and  the  statute  (Kev.  Stat., 
§  5278),  includes  every  act  made  criminal  by  the  law  of  the  de- 
manding State,  whether  it  was  so  at  common  law  or  not,  even 
though  made  so  by  a  law  subsequent  to  the  adoption  of  the  Con- 
stitution and  the  passage  of  said  act  of  Congress. 

(5.)  That  on  habeas  corpus  the  question  of  the  identity  of  the 
prisoner  with  the  person  named  is  always  open. 

These  points  were  considered  at  large  by  Judge  Choate  in  his 
deliverance ;  and  on  their  basis  he  remanded  the  prisoner  to  the 
custody  of  the  sheriff,  holding  that  the  custody  was  by  lawful  author- 
ity. The  papers  on  which  the  Governor  of  New  York  had  issued 
his  warrant  were  not  before  the  court ;  and  hence  the  question 
was  whether  the  warrant  itself,  being  taken  as  true,  was  sufficient 
in  its  recitals  to  justify  the  arrest  and  detention  of  the  prisoner. 
This  question  was  answered  in  the  affirmative. 

14.  The  Matter  of  Beivjamia  W.  Briseoe,  51  How.  Pr.  422.— 

This  case  arose  out  of  a  requisition  of  the  Governor  of  Georgia, 
addressed  to  the  Governor  of  the  State  of  New  York,  for  the  arrest 
and  delivery  of  Briscoe  as  a  fugitive  from  the  justice  of  the  former 
State. 

The  papers  accompanying  the  requisition  were  the  following : 
1.  An  affidavit  of  Perkenson  that  Briscoe  was  not  in  the  State  of 
Georgia,  but  was  in  the  State  of  New  York.  2.  A  warrant  for 
his  arrest  issued  in  Georgia.  3.  A  return  of  the  deputy  sheriff 
that  he  was  not  to  be  found  in  Fulton  county  in  Georgia.  4.  A 
copy  of  the  indictment  found  against  him,  stating  the  acts  which, 
according  to  the  laws  of  Georgia,  constituted  the  crime  charged. 
5.  A  certificate  of  the  clerk  of  the  court  that  the  copy  was  a  true 
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copy.  6.  TLe  certificate  of  the  judge  of  the  court  that  the  clerk 
thus  certifying  was  the  clerk  of  the  court.  7.  The  certificate  of 
the  Governor  of  Georgia  that  the  mdictment  was  duly  authen- 
ticated. 

Judge  Westbrook,  upon  the  hearing  of  this  case,  held  that  the 
Governor  of  New  York  had  authority,  under  the  law  of  Congress, 
to  issue  his  warrant  for  the  arrest  and  extradition  of  Briscoe,  and 
hence  that  the  act  of  the  Governor  in  issuing  the  warrant  was  not 
void  for  the  want  of  power.  He  also  claimed  the  right  of  the 
court,  in  a  proceeding  on  hdbeaa  corpus^  to  examine  into  the  law- 
fulness of  such  action. 

Coming  to  the  merits  of  the  case,  as  presented  by  the  requisi- 
tion and  the  accompanying  papers,  the  judge  said : 

• 

^^  Briscoe  was  indicted  in  the  State  of  Georgia  for  the  f raodn- 
lent  conversion  of  propertv  intrusted  to  him,  as  a  commission 
merchant,  to  be  sold.  As  tne  act  of  1 793  makes  the  evidence  of 
the  right  to  demand  the  fugitive  ^  the  copy  of  the  indictment 
found,'  and  such  a  copy  was  produced  to  the  Governor  of  this 
State,  it  is  unnecessary  to  examine  the  question  whether  or  not  the 
alleged  offense  charged  in  the  indictment  is  one  known  totbelawa 
of  our  State,  and  if  not,  whether  or  not  proof  should  have  accom- 
panied the  papers  showing  that  it  was  a  crime  under  the  laws  of 
the  State  of  Georgia.  In  The  Matter  of  Lawrenee  (56  N.  Y. 
182),  before  referred  to,  the  Court  of  Appeals,  in  demanding  evi- 
dence that  the  alleged  offense  charged  in  the  affidavit  was  a  crime 
under  the  laws  of  Michigan,  put  it  upon  the  ground  that  it  did  not 
appear  that  an  indictment  had  been  found  against  the  relator,  and 
the  fact  that  an  inferior  magistrate  had  issued  a  warrant  of  arrest 
upon  the  same  proof  as  was  presented  to  the  executive  of  this 
State,  does  not  justify  the  inference  that  a  legal  crime  was  chared 
in  the  affidavits.  As  the  case  before  us  is  directly  within  the  law 
of  Congress,  our  conclusion  is  that  the  indictment  produced  is 
sufficient  evidence  that  the  party  is  charged  with  a  crime  known 
to  the  laws  of  Georgia,  and  that  no  valid  exception  exists  to  the 
order  of  the  Governor  upon  this  ground." 

Briscoe,  however,  at  the  time  the  Governor's  warrant  was  issaed, 
was  held  by  the  sheriff  of  the  city  and  county  of  New  York,  un- 
der an  order  of  arrest  in  a  civil  action  made  by  Judge  Donohue  ; 
and  the  sheriff  refused  to  deliver  him  up  to  the  agent  of  Georgia. 
Judge  Westbrook,  as  we  have  seen  in  another  chapter,  declined  to 
discharge  him  from  tliia  arrest,  holding  that  the  matter  involved 
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therein  mnst  be  legally  disposed  of  before  the  warrant  of  the 
Governor  could  become  eflfective,  and  also  holding  that  under  the 
laws  of  New  York  he  had  no  power  to  grant  a  discharge  in  such 
a  case. 

15.  The  Matter  of  Yoorliees,  3  Vroom,  141. — The  prisoner, 
in  this  case,  had  been  arrested  under  a  warrant  issued  by  the  Gov- 
ernor of  New  Jersey,  upon  a  requisition  from  the  Governor  of 
New  Hampshire.  The  return  to  the  writ  of  habeas  corpus^  issued 
on  .the  application  of  Voorhees,  brought  before  the  court  the  fol- 
lowing papers :     1.  A  copy  of  the  indictment  against  Yoorhees. 

2.  A  copy  of  the  warrant  of  arrest  issued  in  New  Hampshire. 

3.  A  copy  of  the  officer's  return  that  he  could  not  find  Yoorhees 
in  that  State.  4.  The  requisition  of  the  Governor  of  New  Hamp- 
shire. 5.  The  warrant  of  the  Governor  of  New  Jersey.  All  these 
papers  were  duly  certified  and  authenticated. 

Chief  Justice  Beasley  remanded  the  prisoner  to  custody,  giving 
an  opinion  which,  as  summarized  in  tlie  syllabus,  is  as  follows : 

(1.)  The  words  "  other  crime,"  used  in  the  clause  of  the  Con- 
stitution relative  to  fugitives  from  justice,  mean  any  offense  indict- 
able by  the  laws  of  the  State  demanding  the  surrender. 

(2.)  If  the  demand  be  made  in  due  form,  and  the  requisite  docu- 
ments exhibited,  the  duty  to  surrender  is  not  discretionary,  but 
merely  ministerial. 

(3.)  If  the  copy  of  the  indictment,  accompanying  the  requisition, 
contain  a  charge  of  the  commission  of  a  crime  against  the  laws  of 
the  State  making  the  demand,  the  tribunals  of  the  State  in  which 
the  criminal  is  found  will  not  consider  or  pass  upon  the  sufficiency 
of  the  indictment  as  a  matter  of  technical  pleading. 

(4.)  When  a  person  infringes  the  criminal  laws  of  the  State, 
and  departs  therefrom,  without  waiting  to  abide  the  consequences 
of  such  act,  he  is  a  fugitive  from  justice,  within  the  meaning  of 
tlie  constitutional  provision  in  question. 

Chief  Justice  Beasley  held  in  this  case  that  all  the  conditions 
of  the  right  to  demand  and  the  obligation  to  deliver  a  fugitive 
criminal,  as  prescribed  by  the  Constitution  and  laws  of  the  United 
States,  had  been  complied  with,  and  for  this  reason  remanded  the 
prisoner  to  custody. 

61 
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16.  Wilcox  Y.  Nolze,  34  Ohio  St.  520.—  The  Supreme  Court 
of  Ohio,  in  this  case,  laid  down  the  following  doctrine : 

"  The  provisions  of  the  Constitution  of  the  United  States  (arti- 
cle 4,  §  2),  and  the  act  of  Congress  (U.  S.  Rev.  Stat.,  §  5278), 
whiuli  provide  for  the  extradition  of  those  who  shall  flee  from 
justice,  and  be  found  in  another  State,  are  confined  to  persons  who 
are  actually,  and  not  merely  constructively,  present  in  the  demand- 
ing State  when  they  commit  the  acts  charged  against  them ;  and, 
in  a  proceeding  on  habeas  corpus^  for  discharge  from  arrest  on  a 
warrant  of  extradition  issued  by  a  Governor  in  compliance  with 
the  requisition  of  the  Governor  of  another  State,  parol  evidence 
is  admissible  to  show  that  there  had  been  no  such  actual  presence 
of  the  accused  in  the  demanding  State."  > 

This  ruling  rejects  altogether  the  theory  of  a  constructive  pres- 
ence in  the  demanding  State  where  the  alleged  offense  was  com- 
mitted. The  party  must  have  been  actuaU/y  there  at  the  time  of 
the  offense,  in  order  to  bring  the  case  within  the  intent  of  the 
Constitution  and  the  law.  And  if  the  question,  in  a  proceeding 
on  habeas  corpus^  arises  whether  he  was  there  or  not,  then  the 
doctrine  of  the  court  is  that  parol  evidence  is  admissible  to  show 
that  he  was  not  there.  The  court  issuing  the  writ  of  habeas  corpus 
would,  according  to  this  ruling,  be  permitted  to  look  beyond  the 
return  to  the  writ,  and  hear  other  evidence  on  such  a  question  of 
fact,  and  if  so,  then  it  is  difficult  to  see  why  tlie  Governor  of  a 
State  to  whom  a  demand  is  addressed  may  not  do  the  same  thing. 
He  must  be  satisfied  by  legal  evidence  that  the  accused  party 
was  actually  in,  and  has  actually  fled  from,  the  demanding  State. 

Judge  Okey,  in  delivering  the  opinion  of  the  court  in  this  case, 
said :  "  The  Governor  of  a  State,  in  issuing  his  warrant  of  extra- 
dition, acts  in  an  executive,  and  not  a  judicial  capacity.  He  is 
not  permitted  to  try  the  question  whether  the  accused  is  guilty  or 
not  guilty.  He  is  not  to  regard  a  departure  from  the  prescribed 
form  for  making  the  application,  or  as  to  the  manner  of  charging 
the  crime,  in  any  matter  not  of  the  substance,  and  he  is  not  to  be 
controlled  by  the  question  whether  the  offense  is  or  is  not  a  crime 
in  his  own  State,  the  inquiry  being  whether  the  act  is  punishable 
as  a  crime  in  the  demanding  State.  Nor  have  the  courts  larger 
powers,  in  any  respect,  than  the  Governor." 

The  last  point  in  this  statement  deserves  to  be  specially  noticed. 
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The  courts,  in  considering  a  case  upon  Jiabeas  eorpics,  can  deter- 
mine no  question  of  law  or  fact  in  respect  to  the  obligation  of 
delivery  which  the  Governors  of  States  have  not  an  equal  right 
to  consider  and  determine  in  ascertaining  whether  the  obligation 
exists.  On  this  question  one  and  the  same  law  is  the  rule  for 
both. 

17.  Ex  parte  SheldOD^  84  Ohio  St.,  819.—  The  legal  points 
determined  in  this  case  are  the  following  : 

(1.)  The  certificate  of  authentication  provided  for  in  section 
5278  of  the  Kevised  Statutes  of  the  United  States  is  not  required 
te  be  in  any  particular  form,  and  when  the  language  employed  by 
the  demanding  executive  in  the  requisition  shows  the  copy  of  the 
indictment  annexed  thereto  to  be  authentic,  it  is  sufficient. 

(2.)  It  is  no  ground  for  discharging  a  fugitive  from  justice  on 
habeas  corpus^  that  the  indictment,  after  charging  embezzlement 
by  way  of  conclusion  in  the  same  court,  also  avers  that  the  defend- 
ant committed  larceny. 

(3.)  Where  from  the  authenticated  copy  of  the  indictment 
annexed  to  the  requisition,  it  appears  that  the  fugitive  stands 
charged  in  the  demanding  State  with  embezzlement,  the  printed 
statutes  of  such  State,  purporting  to  be  published  by  its  authority, 
may  be  received  to  show  that  embezzlement  is  made  a  crime  by 
the  laws  of  that  State. 

(4.)  After  an  alleged  fugitive  from  justice  has  been  arrested  on 
an  extradition  warrant,  he  will  not  be  discharged  on  the  ground 
that  there  was  no  evidence  before  the  executive  issuing  the  war- 
rant, showing  that  the  fugitive  had  fied  from  the  demanding 
State  to  avoid  prosecution. 

In  respect  to  the  last  of  these  points  the  prosecuting  attorney 
was  shown  by  the  extradition  papers  to  have  stated  :  "  That  said 
Sheldon  is  a  fugitive  from  justice  from  the  said  State  of  Missouri, 
and  he  has  reason  to  believe  and  does  believe  that  the  said  Sheldon 
is  now  in  the  city  of  Columbus  in  Ohio."  This  averment  by  the 
prosecuting  attorney  in  Missouri  was  held  to  be  prima  fade 
evidence  that  Sheldon  had  fled  from  the  justice  of  that  State,  and 
sufficient  on  that  point  to  bring  the  case  within  the  Constitution 
and  the  law. 
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18.  Work  y.  Corington,  34  Ohio  St.  64.— The  qnoBtion 
before  the  eonrt  in  this  case  was  whether,  when  a  warrant  of  ex- 
tradition has  been  issued  and  the  party  has  been  arrested  and 
delivered  to  the  agent  of  the  demanding  State,  but  has  not  been 
actually  removed  from  the  State  in  which  the  arrest  was  made, 
the  Governor  of  the  latter  State  has  power  to  revoke  and  cancel 
the  warrant,  and  thus  in  effect  discharge  the  prisoner.  This  ques- 
tion as  stated  in  a  previous  chapter,  was  answered  in  the  afSrma- 
tive. 

Judge  Okey,  in  delivering  the  opinion  of  the  court  in  this  case, 
took  occasion  to  comment  on  the  powers  of  Governors,  under  the 
Constitution  and  the  law,  in  extradition  cases.  He  remarked  that 
'^  it  is  a  mistake  to  say  that,  in  determining  whether  a  case  contem- 
plated in  the  provision  is  presented,  the  Governor  upon  whom 
the  demand  is  made  is  vested  with  no  discretion."  He  added 
that  ^^it  is  unreasonable  to  suppose  that  the  framers  of  the  Con- 
stitution  did  not  foresee,  when  they  vested  this  necessary  but 
dangerous  power  in  the  chief  magistrate  of  a  State,  that  occasion 
would  arise,  in  the  discharge  of  such  duty,  for  the  exercise  of 
judgment  and  discretion." 

"Courts,"  as  the  Judge  continued  to  say,  "have  discharged 
the  fugitive  on  habeas  corpus^  notwithstaitding  he  was  in  custody 
under  the  warrant  of  extradition,  where  the  offense  charged  was 
not  a  crime  or  not  punishable  by  indictment  in  the  demanding  State, 
or  was  not  triable  there  as  of  right  by  a  jury,  where  the  accused  had 
never  been,  in  person,  within  the  demanding  State,  or  where  the  pa- 
pers on  which  the  demand  was  made  were  forgeries,  or  plainly  in- 
sufficient in  the  matter  of  substance.  {The  People  v.  Brady ^  56  N. 
Y.  182.)  If  courts  may  rightly  discharge  in  such  cases,  it  is  mani- 
fest a  Governor  may,  for  the  same  cause,  withhold  his  warrant,  and 
if  he  may  withhpld  his  warrant,  it  seems  reasonable  that  he  should 
have  the  power  to  revoke  it  on  the  same  grounds." 

Carrying  the  judgment  and  discretion  of  the  Governor  beyond 
these  "  causes,"  Judge  Okey  further  said :  "  No  satisfactory  rea- 
son can  be  perceived  why  a  Governor  should  issue  or  obey  a  requi- 
sition where  he  is  satisfied  tliat  the  sole  object  of  the  party  com- 
plaining is  to  enforce  the  payment  of  a  private  claim  for  money. 
Such  an  abuse  of  power  is  equivalent  to  a  fraudulent  use  of  it«" 

There  is  great  force  in  these  observations.    It  was  not  the  de- 
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sign  of  the  Conetitntion  that  the  extradition  power  should  be 
used  for  any  purpose  other  than  the  one  which  it  specifies.  Any 
other  use  is  simply  a  fraud  under  the  forms  of  law. 

19.  The  Case  of  Hooper^  62  Wis.  609.  —  The  warrant  of  jthe 
Governor  of  Wisconsin  recited  in  this  case  that  it  had  been  repre- 
sented to  him  by  the  Governor  of  Kansas  that  the  party  de- 
manded stands  "  charged  with  the  crime  of  obtaining  illicit  con- 
nection with  a  female  of  good  repute  under  the  age  of  twenty- 
one  years,  under  a  promise  of  marriage,  committed  in  the  county 
of  Labette  in  said  State."  It  also  showed  that  the  requisition  of 
the  Governor  of  Kansas  was  accompanied  by  a  duly  authenticated 
copy  of  an  infonnation  filed  in  that  State  against  the  party,  charg- 
ing him  with  the  offense  specified.  On  the  basis  of  these  recitals 
in  the  warrant  the  court  held  as  follows : 

(1.)  That  this  is  sn&cAent  j>rimnj^acie  evidence  that  the  party 
was  charged  with  a  crime  under  the  laws  of  Kansas,  for  which  he  is 
liable,  under  section  2,  article  4  of  the  Federal  Constitution,  to 
be  arrested  in  this  State,  and  delivered  up  on  demand  of  the  Gov- 
ernor of  Kansas. 

(2.)  That  our  statute  which  makes  the  seduction  of  an  unmar- 
ried female  of  previous  chaste  character,  under  a  promise  of  mar- 
riage, punishable  by  imprisonment,  defines  substantially  the  of- 
fense charged  in  the  warrant ;  and  the  presumption  is  that  the 
laws  of  Kansas  are  like  our  own. 

(3.)  That  it  is  a  sufiicient  compliance  with  section  5278  of  the 
Revised  Statutes  of  the  United  States,  that  the  requisition  is  ao^ 
companied  by  a  copy  of  an  information  filed  in  Kansas,  instead 
of  an  indictment  found  or  an  afiidavit  made  before  a  magistrate. 

It  was  objected  in  this  case  that  the  charge  of  crime  was  made 
by  an  information,  and  not  by  an  indictment  or  affidavit  as  speci- 
fied in  the  law  of  Congress.  To  this  Chief  Justice  Cole  replied : 
^'  The  intent  of  that  law  obviously  is  that  the  charge  of  crime 
must  be  made  in  the  regular  course  of  judicial  proceedings  in 
the  form  of  an  information  filed  by  the  proper  law  officer,  an  in- 
dictment, or  other  action  known  to  the  law  of  the  State  in  which 
the  offense  was  committed."  An  information  is,  in  certain  cases, 
the  legal  equivalent  of  an  indictment. 
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20.  Ex  parte  Swearinger,  13  S.  Car.  74.— The  ruling  of  the 
conrt  in  this  case  was  as  follows  *. 

(1.)  Whenever  the  Governor  of  a  State  demands  of  the  Gov- 
ernor of  another  State  the  body  of  a  pereon  asafngitivefrom  jus- 
tice, producing  at  the  same  time  a  copy  of  an  indictment  found  or 
an  affidavit  made,  certified  to  be  authentic  by  the  demanding 
Governor,  and  showing  that  the  person  demanded  is  charged  with 
the  commission  of  some  crime  in  the  State  from  which  he  has  fled, 
it  is  the  duty  of  the  Governor  upon  whom  the  demand  is  made  to 
cause  the  arrest  and  delivery  of  the  person  demanded. 

(2.)  It  cannot  be  objected  to  such  arrest  and  delivery  that  the 
prosecution  was  instituted  and  the  affidavit  was  made  by  a  citizen 
of  this  State,  in  the  State  where  the  crime  was  alleged  to  have 
been  committed. 

(3.)  The  absence  of  an  affidavit  charging  tlio  person  to  be  a 
fugitive  from  justice  is  not  fatal  to  the  requisition. 

(4.)  The  term  "  flee  from  justice,"  in  article  4,  section  2  of  the 
Constitution  of  tlie  United  States,  includes  cases  where  a  citi- 
zen of  one  State  commits  a  crime  in  another  State  and  then  returns 
to  his  home. 

(6.)  Where  a  prisoner  is  in  the  hands  of  the  sheriff  under  a 
mandate  issued  by  the  Governor  of  this  State  in  pursuance  of  a 
requisition  from  the  Governor  of  Georgia,  and  such  mandate  re- 
quires the  delivery  of  the  prisoner  to  the  agent  of  the  Governor 
of  Georgia,  the  prisoner  will  not  be  discharged  because  that  man- 
date  contains  no  order  for  his  arrest. 

Chief  Justice  Willard  dissented  f^om  the  first  and  third  of  the 
above  rulings,  taking  the  ground  that,  in  oixier  to  make  the  case 
specified  in  the  Constitution  and  the  law,  it  is  necessary  to  show 
by  legal  evidence  that  the  accused  party  is  actually  a  fugitive  from 
justice.  No  such  fact,  as  he  maintained,  was  shown  in  this  case ; 
and  hence  a  fundamental  condition  of  extradition,  as  he  claimed, 
was  absent.  The  court,  however,  proceeded  upon  the  assumption 
that  tlie  denial  that  the  party  was  a  fugitive  from  justice  was  set- 
ting up  a  defense  in  the  nature  of  an  alibij  going  to  the  merits  of 
the  case.  This  is  a  mistake.  The  denial  simply  calls  in  question 
the  right  to  hold  the  accused  party  at  all,  because  compliance  with 
all  the  conditions  of  such  right  is  not  shown.  The  view  of  Chief 
Justice  Willard  is  the  better  view  of  the  question. 
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21.  Jones  and  Atkinson  t.  Leonard,  60  Iowa,  106. —  The 

ruling  of  the  court  in  this  case  embraced  the  following  particulars : 

1.  That  the  determination  of  the  Governor  that  the  sworn  evi- 
dence^  accompanying  a  requisition,  is  sufficient  to  establish  the 
facts  upon  which  the  requisition  is  based,  is  not  conclusive  of  the 
matters  therein  set  forth.  2.  That  a  citizen  and  resident  of  Iowa 
who  is  charged  with  having  been  constrnctively  guilty  of  an  offense 
in  another  State,  upon  whicli  a  requisition  is  based,  but  who  never 
in  fact  has  fled  therefrom,  is  not  a  fugitive  from  justice  within  the 
meaning  of  the  Constitution. 

The  latter  of  these  points  was  considered  in  the  chapter  on  the 
"  Flight  from  Justice,"  where  this  and  other  cases  are  cited  with 
reference  to  the  point. 

28.  Nichols  y.  Cornelins,  7  Ind.  611. —  It  appeared  from  the 
papers  in  this  case  that  the  Governor  of  Indiana,  upon  a  requisi- 
tion from  the  Governor  of  Kentucky,  issued  his  warrant  for  the 

arrest  of  Pamelia  Cornelius,  as  a  fugitive  from  justice.  The  war- 
rant stated  that  a  requisition  has  been  made,  which  set  forth  that 
Pamelia  Cornelius  had  been  indicted,  etc.,  a  certified  copy  of  which 
indictment  accompanied  the  requisition.  The  warrant  directed 
the  accused  party  to  be  delivered  to  James  T.  Nichols  as  the  duly 
appointed  agent  to  receive  and  convey  her  to  Kentucky.  Nich- 
ols made  return  to  the  writ  of  habeas  corpxiSy  issued  in  her  behalf, 
that  he  held  the  prisoner  by  virtue  of  the  warrant  of  the  Governor, 
producing  the  same,  but  did  not  in  the  return  produce  a  copy  of 
the  indictment  found  on  which  the  warrant  was  based. 

The  court  held  as  follows:  1.  That,  in  making  the  return  to 
the  writ,  it  was  not  necessary  to  produce  a  copy  of  the  indictment. 

2.  That  the  warrant  was  prima  facie  evidence  that  the  indictment 
was  pending  against  the  prisoner  as  alleged  therein.  3.  That  the 
warrant  sufficiently  showed  the  agent's  authority,  without  produc- 
ing any  authority  from  the  Governor  of  Kentucky, 

23.  Hartman  v.  Aveline,  63  Ind.  344. — The  ruling  in  this  case 
was  as  follows : 

(1.)  That  section  7  of  the  act  of  March  9,  1867  (R.  S.  1876,  p. 
421),  in  relation  to  fugitives  from  justice,  expressly  authorizes,  and 
neither  section  2  of  article  4  of  the  Constitution,  nor  section  5278  of 
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the  Eevified  Statutes  of  the  United  States  forbids,  a  court  of  this 
State  to  inquire  whether  or  not  the  person  charged  is  really  a  fugi- 
tive from  justice. 

(2.)  That  the  mere  recitals  contained  in  the  requisition  of  the 
Governor  of  another  State,  for  the  delivery  of  an  allied  fugitive 
from  justice,  are  not  sufficient  of  themselves  to  authorize  the  arrest 
and  surrender  of  the  alleged  fugitive. 

(3.)  That  one  who,  at  and  continuously  after  the  alleged  time 
of  the  commission  of  a  crime  by  him  in  another  State,  has  been  in 
this  State,  is  not  a  fugitive  from  justice. 

2L  Hibler  v.  The  State,  43  Texas,  197.— Two  of  the  ml- 

ings  in  this  case  were  as  follows : 

(1.)  That  a  requisition  made  upon  the  Governor  of  Texas  by 
the  Governor  of  a  sister  State,  for  the  arrest  of  one  claimed  as  a 
fugitive  from  justice,  is  sufficient  authority  for  the  issuance  of  an 
order  by  the  Governor  of  Texas  for  an  arrest,  and  a  prisoner 
arrested  under  such  circumstances  coidd  only  obtain  relief  on 
habeas  corpus  by  showing  that  the  presumption  on  which  the 
Governor  of  Texas  acted  was  unfounded  in  fact. 

(2.)  That  when  a  copy  of  an  indictment  accompanying  a  re- 
quisition upon  the  Governor  of  Texas,  for  one  claimed  to  be  a 
fugitive  from  justice,  is  certified  as  authentic  by  the  Governor 
who  makes  the  requisition,  no  further  authentication  is  needed 
under  section  5278  of  the  Kevised  Statutes  of  the  United  States; 
and  the  absence  of  a  seal  to  the  certificate  of  the  clerk  of  the  court 
in  which  the  indictment  purports  to  have  been  found,  or  of  a  file- 
mark  on  the  indictment,  will  not  be  noticed  in  this  court  on  habeas 
corpus. 

25.  Mohr's  Case,  3  Alabama  Law  Journal,  457. —  The  Su- 
preme Court  of  Alabama  laid  down  the  following  doctiines  in  this 
case: 

(1.)  No  court  or  judicial  officer  of  a  State  has  jurisdiction  to 
issue  a  writ  of  habeas  corpus  for  the  discharge  of  a  person  held 
under  the  authority  or  claim  and  color  of  the  authority  of  tlie 
United  States,  by  an  officer  of  that  Government. 

(2.)  This  principle,  and  the  reasons  on  which  it  is  founded, 
have  no  application  where  the  person  applying  for  the  writ  is  held 
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in  cuetody  bjr  an  officer  or  agent  of  anotlier  State,  under  the 
authority  of  a  demand  from  the  Governor  thereof,  a8  a  fugitive 
from  justice,  and  a  warrant  of  arrest  from  the  Governor  of  this 
State  based  on  that  demand.  The  detaining  officer,  in  snch  ease, 
is  not  an  officer  or  agent  of  the  United  States,  but  is  an  agent  of 
the  State  whose  executive  made  the  demand  ;  and  the  courts  of 
this  State  have  jurisdiction  to  inquire  into  the  legality  of  the  im- 
prisonment or  detention. 

(3.)  The  statute  which  provides  that,  if  the  return  to  the  writ 
of  habeas  corpus  shows  that  the  petitioner  '^  is  in  custody  for  any 
public  offense  committed  in  any  other  State  or  Territory,  for 
which  by  the  Constitution  and  laws  of  the  United  States  he  should 
be  delivered  up  to  the  authority  of  such  State  or  Territory,"  he 
should   be   surrendered    (Code,    §    4957),     is  perhaps,  merely 

declaratory  of  what  the  law  would  require  in  the  absence  of  the 
statute  and  does  not  preclude  the  petitioner  from  showing  that  his 
case  is  in  fact  not  within  the  class  of  cases  intended  to  be  covered  by 
the  Constitution  and  laws  of  the  United  States. 

(4.)  The  extradition  clause  of  the  Federal  Constitution,  and 
the  act  of  Congress  designed  to  carry  it  into  effect  (Rev.  Stat.  U. 
S.,  §  5278),  have  reference  only  to  crimes  actually  committed 
within  the  jurisdiction  of  the  demanding  State,  and  while  the 
authorities  do  not  agree  in  the  exact  definition  of  a ''  fugitive  from 
justice,"  within  the  meaning  of  these  provisions,  it  is  very  certain 
that  a  person  who  was  not  within  the  bounds  of  the  demanding 
State  at  the  time  of  the  alleged  offense^  and  has  never  since  been 
within  its  jurisdiction,  cannot  be  considered  as  a  fugitive  from 
justice. 

(5.)  As  to  what  questions  can  be  reviewed  by  the  writ  of  haheas 
corpus^  in  cases  of  extradition,  the  authorities  are  not  in  harmony, 
but  it  is  well  settled  that  the  court  or  judicial  officer  has  no  power 
to  go  behind  the  indictment  or  affidavit  charging  the  offense, 
with  the  view  of  investigating  the  question  of  the  prisoner's 
guilt  or  innocence,  and  it  is  also  settled  that  even  where  the 
papers  are  regular  on  their  face,  and  make  out  ^  prima  facie  case 
for  the  Governor's  warrant,  his  warrant  is  not  conclusive  as  to 
the  fact  that  the  prisoner  is  a  fugitive  from  justice,  but  may  be 
contradicted  by  proof  that  he  was  never  within  the  jurisdiction  of 
the  demanding  State. 

62 
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Judge  Soinerville,  in  stating  tlio  opinion  of  the  court  in  this 
case,  while  conceding  that  the  certified  copy  of  the  indictment  or 
affidavit,  by  which  the  charge  of  crime  is  made,  is,  in  a  proceed- 
ing on  Jioheas  co7*pu8j  to  be  accepted  as  importing  absohite  verity 
and  therefore  not  open  to  denial,  if  in  fact  a  crime  is  really 
charged,  took  the  broad  ground  that,  in  such  a  proceeding,  the 
question  whether  the  accused  party  was  actually  in  the  demand- 
ing State  at  the  time  of  the  alleged  offense,  and  had  fled  therefrom, 
was  open  to  inquiry  by  the  court,  and  that  the  finding  of  the 
Governor  upon  this  point  is  not  necessarily  conclusive,  but  may 
be  disputed  and  disproved  by  the  prisoner. 

The  fiight  from  justice,  though  not  any  part  of  the  crime  charged, 
is,  nevertheless,  a  jurisdictional  fact,  and  if  it  be  not  estaljlished 
by  legal  evidence,  the  case  contemplated  in  the  Constitution  and 
the  law  is  not  made  out.  Whether  it  is  established  or  not  the 
court,  according  to  the  ruling  in  this  case,  may,  in  a  proceeding 
on  habeas  corpus^  consider  and  determine,  unless  excluded  from 
the  inquiry  by  statutory  i*egulation. 

26.  The  Case  of  In  re  Doo  Woon,  18  Fed.  Rep.  898.  — 

This  case  came  before  Judge  Deady,  of  the  District  Court  of  the 
United  States  for  Oregon,  on  a  writ  of  habeas  corpus  issued  in 
behalf  of  Doo  "Woon,  who  was  a  Chinaman  residing  in  Oregon, 
and  was  in  custody  by  virtue  of  a  warrant  of  extradition  issued 
by  the  Governor  of  Oregon,  upon  the  requisition  of  the  Gover- 
nor of  California  for  his  arrest  and  delivery  as  a  fugitive  from 
the  justice  of  the  latter  State. 

As  to  the  question  of  jurisdiction  to  consider  the  case,  the  court 
having  referred  to  the  law  of  the  United  States  relating  to  inter- 
State  extradition,  said  :  "  This  is  a  case  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  and  in  which  the  prisoner 
is  in  custody  under  the  order  or  by  color  of  the  authority  of  the 
United  States,  and  therefore  this  court  has  jurisdiction."  It  was 
not  claimed  by  Judge  Deady  that  the  jurisdiction  is  exclusive  of 
a  similar  jurisdiction  by  State  courts  in  such  cases. 

The  writ  of  habeas  corpus  in  this  case  was  issued  and  served  on 
the  11th  of  December,  1883;  and  the  petition  for  the  writ  de- 
clared that  the  warrant  of  the  Governor  of  Oregon  under  which 
Doo  Woon  was  arrested  and  held  was  insuflicient,  for  the  reason 
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that  it  did  not  appear  therefrom  that  he  was  charged  with  any 
specific  crime,  and  did  appear  that  he  was  only  charged  with  tlie 
crime  of  felony  generally.  The  next  day  the  officer  holding  him 
produced  his  body  in  court,  and  by  consent  was  allowed  to  make 
his  return  to  the  writ  on  the  following  day.  The  return,  which 
was  made  on  the  13th  of  December,  declared  that  Doo  Woon  was 
held  under  a  warrant  of  the  Governor  of  California,  which  war- 
rant was  dated  the  12th  of  December,  and  set  forth  that  the 
prisoner  was  charged  with  the  crime  of  feloniously  and  unlawfully 
embezzling  the  property  of  the  party  specified  to  the  amount  of 
$230. 

It  appeared,  on  the  hearing  of  the  case,  that  this  warrant  issued 
on  the  12th  of  December,  referred  to  in  the  return,  was  not  the 
one  upon  which  the  caption  was  made  and  the  prisoner  was  de- 
tained at  the  time  of  the  service  of  the  writ  of  habeas  corpus^  that 
it  was  issued  after  such  service,  and  that  the  warrant  under  which 
the  prisoner  was  arrested  and  detained  did  not  set  forth  the  crime 
with  which  he  was  charged,  otherwise  than  as  stated  in  the  pe- 
tition for  the  writ.  Judge  Deady  discharged  the  prisoner  from 
the  arrest,  holding  that,  unless  the  return  to  the  writ  of  haheaa 
corpics  shows  that  the  caption  and  detention  are  legal  at  the  time 
of  the  service  of  the  writ,  the  prisoner  ought  to  be  discharged, 
and  also  holding  that  a  return  showing  a  caption  and  detention 
upon  valid  process  since  such  service  is  not  sufficient. 

Doo  Woon  was  then  immediately  arrested  on  the  second  warrant 
issued  by  the  Governor  of  Oregon ;  and  on  the  14:th  of  December 
a  second  writ  of  habeas  corpus  was  granted  and  made  returnable 
forthwith.  It  was  objecteil,  on  the  hearing,  tliat  it  did  not  appear 
from  this  warrant  that  the  requisition  of  the  Governor  of  Cali- 
fornia was  accompanied  by  a  copy  of  an  indictment  or  affidavit 
charging  the  crime,  as  required  by  the  law  of  Congress.  Judge 
Deady,  on  this  ground,  held  the  warrant  to  be  illegal  and  void 
and  discharged  the  prisoner  from  the  arrest  under  it. 

27.  The  State  v.  Huflford,  28  Iowa,  891.—  The  ruling  of  the 
court  in  this  case  was  as  follows : 

(1.)  That  chapter  191  of  the  Revision,  providing  for  the  arrest 
and  surrender  of  fugitives  from  justice,  contemplates  that  a  charge 
of  crime  against  the  person  to  be  arrested  and  delivered  up  must 
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be  made  in  the  State  where  the  crime  was  oommitted,  in  the  form 
of  an  indictment,  information,  or  accnaation  known  to  the  law  of 
Buch  State,  before  some  court,  magistrate,  or  officer  thereof. 

(2.)  That,  in  an  action  on  a  forfeited  bail  bond  taken  by  a  jus- 
tice of  the  peace  for  the  appearance  of  the  accused  at  a  future 
day,  in  a  proceeding  under  an  information  charging  him  with  the 
cominisbion  of  a  crime,  the  justice  had  no  jurisdiction  in  the  pro- 
ceeding, and,  consequently,  that  the  bond  was  invalid,  it  not  be- 
ing set  forth  or  stated  in  the  information,  nor  appearing  from  the 
evidence,  that  the  defendant  was  thus  charged,  in  the  State  where 
the  crime  was  perpetrated,  with  the  commission  of  crime. 

(3.)  That  the  voluntary  execution  of  the  bond  for  the  appear- 
ance of  the  defendant  did  not  estop  him  from  urging  want  of 
jurisdiction  in  the  justice,  and  that  the  consent  of  parties  will  not 
confer  jurisdiction  in  a  criminal  proceeding. 

In  this  case  the  chaige  of  crime  was  made  in  Iowa  by  affidavit 
before  a  magistrate,  without  any  charge  of  crime  in  the  State 
where  the  offense  was  alleged  to  have  been  committed,  or  any 
demand  for  the  offender  from  that  State ;  and,  under  the  law  of 
Iowa  regulating  the  subject,  the  arrest  of  the  party  was  held  to  be 
without  jurisdiction,  and  further  held  that  the  bond  given  for  liis 
release  from  restraint  was  consequently  void  and  of  no  legal  force, 
since  the  justice  of  the  peace  had  no  jurisdiction  even  to  take  the 
bond. 

28.  Dows*  Case,  18  Penn.  St.  87. — Dows  was,  by  the  Gov- 
ernor of  Pennsylvania,  demanded  of  the  Governor  of  Michigan, 
as  a  fugitive  from  the  justice  of  the  former  State.  The  latter 
Governor  issued  his  warrant  for  the  arrest  and  surrender  of  Dows 
to  the  authorities  of  Pennsylvania.  He  was  not,  however,  arrested 
under  this  warrant,  but  was  seized  at  Detroit  by  officers  of  the 
steamboat  "  Ocean,"  when  on  board  of  that  boat,  and  was  then  c!ar- 
ried  to  Erie  in  the  State  of  Pennsylvania,  and  there  delivered  to 
the  sheriff  of  Erie  county,  and  thence  conveyed  to  Pittsburg  and 
lodged  in  jail.  The  officers  of  the  steamboat  at  the  time  of  the 
arrest  had  no  warrant  in  their  hands  authorizing  the  arrest,  and 
the  sheriff  of  Erie  county  was  also  without  any  warrant  for  hold- 
ing Dows  in  custody.  The  whole  proceeding  was  consequently 
without  any  legal  authority. 
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Dows  sued  out  a  writ  of  h/xbeas  corjnis  from  tho  Supreme  Court 
of  Pennsylvania,  claiming  a  discbarge  because  of  tbe  defect  in  the 
mode  of  his  original  arrest  at  Detroit.  Tbe  court,  however,  held 
as  follows : 

"In  the  case  of  the  escape  of  a  fugitive  from  justice  from  this 
State  to  Michigan,  after  having  been  charged  in  this  State,  bv  in- 
dictment, with  forgery,  his  arrest  in  the  latter  State  without  legal 
authority  possesseaby  those  who  made  it,  will  not  entitle  the  pri- 
soner to  discharge  before  prosecution,  his  release  not  being  de- 
manded by  the  executive  of  Michigan." 

Chief  Justice  Gibson,  in  stating  the  opinion  of  the  court,  said 
that  "had  the  prisoner's  release  been  demanded  by  the  executive 
of  Michigan,  we  would  have  been  bound  to  set  him  at  large.'' 
There  being  no  such  demand,  Dows  was  remanded  to  custody. 

The  doctrine  of  this  case  is  that,  where  a  party  has  by  an  un- 
authorized forcible  removal  been  brought  to  a  State,  and  is  there 
charged  with  crime,  he  will  not,  in  the  absence  of  a  demand  for 
his  release  by  the  Governor  of  the  State  from  which  he  was  thus 
removed,  be  discharged  on  haheas  corpus.  The  case  was  not  really 
one  of  extradition  at  all  under  the  color  of  the  authority  of  law. 
Dows  was  simply  kidnapped,  and  brought  into  Pennsylvania ;  and 
the  court  held  that  this  fact  of  itself  was  not  a  sutiicient  reason  for 
his  release,  unless  the  Governor  of  Michigan  interposed  in  his  be- 
half and  demanded  his  release. 

Such  a  case  funiishes  no  analogy  by  which  to  judge  of  a  casein 
which  there  has  been  an  exti*adition  under  the  forms  of  law,  but 
in  which  the  extradition  procedure  has  not  been  according  to  law. 
The  latter  case  is  not  kidnapping  by  unauthorized  agents,  but  sim- 
ply a  case  of  illegality  by  the  agents  of  law;  and  for  this  illegality  the 
writ  of  fioheaB  corpus  would  be  the  proper  remedy,  as  a  discharge 
from  custody  would  be  the  proper  result. 

29.  Ex  parte  Lorraine,  16  NeT.  63. — It  was  held  in  this  case 

that,  "  to  hold  a  fugitive  from  justice  to  await  the  requisition  from 
the  Governor  of  another  State,  it  must  affirmatively  appear  from 
the  complaint  filed  before  the  committing  magistrate  in  this  State : 
1.  That  a  crime  has  been  committed  in  the  other  Stata  2.  That 
the  accused  has  been  charged  in  that  State  with  the  commission  of 
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8uc1i  crime.     3.  That  he  has  fled  from  justice  and  is  within  this 
State.     (1  Comp.  L.  2278-2286.)" 

It  was  fiui;her  held  that  "  to  hold  a  fugitive  from  justice,  npon 
the  ground  that  the  money  taken  by  him,  in  committing  a  robbery, 
was  brought  into  this  State,  there  must  be  a  complaint  charging 
liim  with  this  offense  substantially  in  the  language  of  the  statute- 
(1  Oomp.  L.  2373.)" 

Judge  Hawley,  in  stating  the  opinion  of  the  court  in  this  case, 
said :  "  The  complaint  upon  which  the  petitioner  was  arreted, 
accused  him  of  having  committed  the  crime  of  robbery  in  Alpine 
county,  California,  on  the  28th  of  February,  1881.  The  com- 
mitment recites  the  same  facts.  Neither  the  complaint,  warrant 
of  arrest,  nor  commitment  avere  that  he  is  charged  with  such 
crime  in  the  State  of  California.  The  proceedings,  in  so  far  as 
they  are  based  upon  the  provisions  of  the  criminal  practice  act 
relating  tx)  fugitives  from  justice,  are  entirely  null  and  void. 
(^Matter  of  Edwin  Ileyward^  1  Sandf.  701 ;  Matter  of  Ldand^  7 
Abb.  (N.  S.)  64;  Matter  of  li utter,  id.  68  ;  State  v.  Uufford,  23 
Iowa,  Z^\\ExparU  White,  49  Cal.  443.)" 

30  Ex  parte  Morgan,  20  Fed.  Rep.  298.  —  This  case,  on 
haheas  corpus,  came  before  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas.  Morgan  was  in  custody 
under  a  warrant  of  arrest  issued  by  the  Governor  of  Arkansas,  in 
compliance  with  a  requisition  made  by  the  principal  Chief  of  the 
Cherokee  Nation  of  Indians,  on  the  charge  of  the  crime  of  mur- 
der, and  sued  out  a  writ  of  habeas  corpus,  claiming  that  the  war- 
rant for  his  arrest  was  without  legal  authority. 

The  main  point  in  this  case  was  whether  the  Governor  of 
Arkansas  had  any  legal  authority  to  order  the  arrest  of  Morgan 
on  the  basis  of  the  requisition  of  the  Chief  of  the  Cherokee  Nation, 
and  his  delivery  to  the  agent  of  such  Chief.  Judge  Parker  held 
that  the  authority  for  the  arrest  and  delivery  of  fugitive  criminals, 
by  the  executives  of  States  and  Territories,  is  derived  from  the 
Constitution  of  the  United  States  and  the  law  of  Congress  for 
carrying  the  same  into  effect.  The  Governor  of  Arkansas,  like 
the  Governors  of  all  the  other  States,  was  dependent  upon  this  au- 
thority for  his  power  to  order  the  arrest  and  delivery  of  fugitive 
criminals.     It  was  not  a  matter  of  comity  or  public  policy,  but  of 
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express  provision  in  the  Constitution  and  laws  of  the  United  States, 
and  extradition  must  be  effected  in  conformity  therewith. 

The  Cherokee  Nation  of  Indians,  from  which  the  demand  came 
in  this  instance,  as  the  Judge  held,  is  not  a  "State"  or  "Territory" 
within  the  meaning  of  the  Constitution  or  the  law  of  Congress, 
but  simply  a  part  of  what  is  called  "  Indian  Country."  Hence, 
neither  the  Constitution  nor  the  law  of  Congress  gave  to  the  Gover- 
nor of  Arkansas  any  authority  to  comply  with  the  demand  of  the 
Chief  of  the  Cherokee  Nation  for  the  extradition  of  Morgan.  The 
warrant  of  arrest  was  for  this  reason  illegal,  and  on  this  ground 
mainly  Morgan  was  discharged. 

The  same  principle  applies  equally  to  any  other  Indian  tribe  or 
nation.  These  tribes  or  nations  are  not  States  or  Territories  in 
the  constitutional  and  legal  sense,  and  hence  inter-State  extradi- 
tion has  no  application  to  them,  whether  in  demanding  or  surren- 
dering fugitive  criminals. 

81.  Ex  parte  Erwin^  21  Albany  Law  Jonrnal,  57. —  The 

Supreme  Court  of  Texas  held  in  this  case  that  bail  is  not  allow- 
able pending  an  appeal  in  extradition  proceedings,  even  when  the 
State  constitution  provides  that  all  prisoners  shall  be  bailable  by 
sufficient  sureties.     On  this  point  Judge  Clark  remarked : 

"  If  an  appeal  by  a  party  arrested  on  a  warrant  of  extradition 
is  within  the  purview  of  tne  statute,  the  law  makes  no  such  excep- 
tion in  his  favor  as  to  authorize  him  to  go  at  large  pending  the 
action  of  this  court,  and  in  a  situation  to  defy  its  mandate  and  to 
treat  its  judgment  with  contempt.  The  analo&cies  of  the  law 
cannot  be  appealed  to  in  aid  of  an  oi*der  allowing  hail.  The  charge 
being  a  felony,  if  a  resort  to  analogy  was  permissible,  and  the 
judge  was  autnorized  to  consider  remanding  the  applicant  as  in  the 
nature  of  a  conviction,  to  follow  a  just  analogy,  he  should  have 
been  committed,  pending  his  appeal." 

"  N  or  can  that  nro vision  in  our  bill  of  rights,  which  provides  that 
*  all  prisoners  shall  be  bailable  by  sufficient  sureties,  be  invoked, 
because,  as  said  by  the  Supreme  Court,  by  the  terms  '  all  prison- 
ers,' it  was  not  meant  to  require  all  prisoners,  under  all  circum- 
stances, to  be  bailed,  but  it  must  refer  to  a  class  of  prisoners  each 
and  all  of  whom  shall  be  bailed,  except  as  therein  provided.  (Ex 
parte  Ezell,  40  Texas,  451.)" 

"This  provision  in  our  organic  law  must  be  construed  with  and 
controlled  by  tuat  provision  in  the  Constitution  of  the  United 
States,  which  is  the  supreme  law  of  the  laud,  that '  a  jierson  charged 
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in  any  State  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  juBtice  and  be  fonnd  in  another  State,  shall,  on  demand  of 
the  executive  authority  of  the  State  from  which  he  fled,  be  deliv- 
ered up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime.    (Const.  U.  S.,  art.  4,  §  2.)" 

"  If  upon  arrest,  under  a  warrant  of  extradition,  bail  is  allowa- 
ble, the  Federal  Constitution  is  set  at  naught,  and  delivery  in  the 
State  having  jurisdiction  of  the  offense  would  have  its  price  regu- 
lated by  the  amoimt  of  the  bail  bond,  where  one  coula  be  given 
at  all,  and  a  fundamental  provision  which  was  intended  to  apply 
to  all  classes  of  citizens  would  be  restricted  to  the  poor  and  nnior- 
tnnate  who  were  not  able  to  furnish  bail.  Such  cannot  be  the 
proper  construction  of  the  two  constitutions." 

The  theory  of  this  ruling  is  that,  when  a  party  is  under  arrest 
as  a  fugitive  from  justice,  and  while  extradition  proceedings  on 
appeal  are  pending  against  him,  he  cannot  be  released  from  the 
arrest  by  bail,  without  putting  in  peril  the  execution  of  the  con- 
stitutional provision  on  this  subject.  Such  a  release  would  give 
him  the  opportunity  to  avoid  the  delivery  altogether  by  flight, 
and  thus  put  it  in  his  power  to  defeat  the  accomplishment  of  the 
end  prescribed  by  the  Constitution. 

Sbotion  III. 

Conclusions. 
The  legal  doctrines  embodied  in  the  preceding  list  of  judicial 
cases,  though  not  in  all  respects  identical  as  to  the  specific  ques- 
tions involved,  are,  nevertheless,  sufficiently  uniform,  compre- 
hensive and  concurrent  to  establish,  by  at  least  a  preponderance 
of  authority^  the  following  general  conclusions: 

1.  The  Purpose  of  Habeas  Corpus.  —  The  solo  purpose  of 
the  writ  of  habeas  corpus^  issued  upon  the  application  of  a  person 
arrested,  under  a  Governor's  warrant,  as  a  fugitive  from  justice, 
is  to  ascertain  whether  the  conditions  of  the  obligation  of  delivery, 
as  prescribed  in  the  Constitution  and  the  law  of  Congress,  have 
been  complied  with.  The  judicial  inquiry  is  limited  to  the  de- 
termination of  this  single  question;  and  with  the  question 
whether  the  party  arrested  is  actually  guilty  or  innocent,  it  has 
nothing  to  do,  since  this  belongs  tp  the  judicial  authorities  of  the 
demanding  State. 
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2.  Disposal  of  the  Case.  —  The  uniform  rule  of  the  conrts  in 
the  disposal  of  extradition  cases,  brought  before  them  on  habeas 
corpiMy  is  to  remand  the  parties  to  custody  where  it  appears  that 
their  arrest  and  detention  are  in  conformity  with  the  Constitution 
and  the  law  of  Congress  for  its  execution.  If,  on  the  other  hand, 
the  contrary  appears,  then  the  rule  is  to  discharge  them  from 
custody.  Courts  apply  the  Constitution  and  the  law  to  the  facts 
as  presented,  and  decide  accordingly. 

8.  The  Crime.  —  The  settled  construction  of  the  courts  is  that 
the  words  ^'  treason,  felony  or  other  crime,"  as  used  in  the  Con- 
stitution and  the  law  of  Congress,  are  intended  to  embrace  all 
acts  made  criminal  by  the  laws  of  the  demanding  State,  whether 
they  are  so  or  not  by  the  laws  of  the  State  asked  to  make  the 
delivery. 

4.  The  ExeentiTe  Warrant  without  the  Papers.  —  If,  as 

may  be  the  case,  the  return  to  the  writ  of  habeas  corpus  presents 
to  the  court  simply  the  executive  warrant  for  arrest  and  delivery, 
without  the  papers,  or  copies  thereof,  upon  which  the  Governor 
acted  in  the  issue  of  such  warrant,  then  the  inquiry  is  whether  the 
general  recitals  of  the  warrant  are  such  upon  their  face  as  to  show 
jurisdiction  on  the  part  of  the  Governor  issuing  the  warrant. 

These  recitak  must,  in  order  to  establish  the  fact  of  jurisdiction, 
show  the  following  things :  (1.)  That  the  Governor  issuing  the 
warrant  has  received  a  demand  from  the  Governor  of  another 
State  or  Territory,  for  the  arrest  and  delivery  of  a  specified  per- 
son as  a  fugitive  criminal.  (2.)  That  the  agent  to  whom  the  de- 
livery was  directed  to  be  made  was  duly  appointed  by  the 
demanding  authority.  (3.)  That  the  demand  was  accompanied 
by  a  copy  of  an  indictment,  information,  or  affidavit,  certified  to 
be  authentic  by  the  demanding  executive,  and  charging  the  per- 
son with  crime  in  the  demanding  State  or  Territory.  (4.)  That 
satisfactory  evidence,  either  in  the  indictment,  information  or 
affidavit,  or  otherwise,  accompanied  the  demand,  showing  that  the 
person  charged  with  crime  had  fled  from  the  demanding  State  or 
Territory  and  taken  refuge  in  the  State  or  Territory  to  whose 
executive  authority  the  demand  is  addressed. 

If,  in  the  absence  of  the  papers  upon  which  the  Governor  acted, 
63  • 
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the  recitals  of  the  warrant  set  forth  these  facts,  then  this  will  con- 
stitute 2^  jprvraa  fiuAe  case  saffident  for  the  arrest  and  delivery  of 
the  accased  party  to  the  agent  appointed  to  receive  hitn  and  carry 
him  back  to  the  State  or  Territory  from  which  he  fled.  If  these 
recitals  do  not  present  such  a  case,  then  the  prisoner,  upon  the 
showing  of  the  warrant,  is  entitled  to  be  discharged.  The  fact 
of  his  delivery  to  the  agent  of  another  State  or  Territory  does  not 
impair  this  right.  If  no  agent  has  as  yet  been  appointed,  then, 
if  the  recitals  in  other  respects  are  sufficient,  the  party  may  be 
detained  for  the  period  specified  by  the  law  of  Congress,  to 
await  the  appointment  and  appearance  of  the  agent 

5.,  The  Executive  Warrant  with  the  Papers. —  If,  as  may  be 

and  sometimes  is  the  fact,  the  papers  upon  which  the  Governor 
acted  in  issuing  his  warrant,  are  made  a  part  of  the  return  to  the 
writ  of  Jhoheas  corjncs^  and  are  hence  before  the  court  for  exam- 
ination, then  it  is  within  the  province  of  the  court  to  inquire  and 
determine  whether  these  papers  are  such  as,  under  the  Constitu- 
tion and  the  law,  authorize  the  issue  of  the  warrant,  and  to  dis- 
pose of  the  case,  either  by  remanding  the  prisoner  or  discharging 
him,  according  to  the  result  of  such  inquiry. 

These  papers,  being  before  the  court,  are  the  means  of  testing 
the  validity  of  the  Governor's  warrant,  and  on  this  question  the 
court  exercises  its  own  judgment  as  to  what  the  papers  show.  It 
is  not  bound  by  the  judgment  of  the  executive  who  issued  the 
warrant,  or  by  that  of  the  executive  who  made  the  demand,  but 
may  on  the  basis  of  the  papers  review  both  judgments.  It  may 
consider  and  determine  the  question  whether,  according  to  the 
papers,  a  crime  has  been  really  charged,  and  whether  the  chai^ 
is  sufficiently  explicit  to  be  legal  in  its  character,  and  also  the 
question  whether  the  party  is  shown  to  be  a  fugitive  from  justice. 
The  whole  question  of  legality  is  before  the  court,  as  it  was 
originally  before  the  Governor  who  issued  the  warrant  under 
which  the  party  was  arrested  and  is  held. 

6.  The  Question  of  Identity. —  The  question  whether  the 
person  arrested  is  the  party  named  in  the  demand  and  the  war- 
rant, is  always  open  before  the  court,  and  if  raised  may  be  de- 
termined by  hearing  evidence  relating  thereto.     The  warrant  is 
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no  authority  for  the  arrest  of  any  one  except  this  party.  If  a 
false  arrest  has  been  made,  the  court  will  at  once,  upon  adequate 
proof  of  the  fact,  correct  the  error  by  discharging  the  prisoner. 
A  State  law,  providing  that  a  party,  being  arrested,  shall  be 
brought  before  a  court  for  identification,  before  delivery,  is  not 
inconsistent  with  the  Constitution  or  the  law  of  Congress. 

7.  The  Flight  from  Justice. —  There  can  be  no  merely  con- 
structive presence  of  the  party  in  the  State  or  Territory  demand- 
ing him,  and  no  merely  constructive  flight  therefrom.  If  he  was 
not  actually  there  at  the  time  of  the  alleged  offense,  and  did  not 
actually  flee  therefrom,  then  his  case  will  not  be  the  one  described 
in  the  Constitution  and  the  law. 

As  to  the  question  whether  the  accused  party  is  actually  a  fugi- 
tive from  justice,  the  decisions  of  courts,  in  respect  to  the  rule  to 
be  applied,  are  not  entirely  uniform.  Some  of  these  decisions 
assume  that  if  the  party  is  charged  with  crime  in  a  State,  and  is 
found  in  the  State  asked  to  deliver  him  up,  this,  without  any 
other  evidence,  sufficiently  proves  him  to  be  a  fugitive  from  jus- 
tice. Other  decisions  seem  to  favor  the  idea  that  the  finding  of 
the  Governor  on  this  question  of  fact,  if  stated  in  the  warrant  of 
arrest,  is  conclusive.  Still  other  decisions  proceed  upon  the  theory 
that  the  party,  in  a  proceeding  on  habeas  corpus^  may  deny  that 
he  is  a  fugitive  from  justice,  or  that  he  was  in  the  demanding 
State  or  Territory  at  the  time  of  the  alleged  offense,  and  that  the 
court  may  hear  and  consider  evidence,  outside  of  the  papers,  in 
the  settlement  of  this  question  of  fact. 

The  last  of  these  views  is  the  one  that  best  accords  with  right, 
reason  and  justice.  The  question  itself  is  jurisdictional,  and  the 
law  of  Congress,  while  providing  for  the  manner  in  which  the 
charge  of  crime  shall  be  made,  and  evidently  intending  that  the 
certified  copy  of  an  indictment  or  affidavit  shall  be  accepted  as 
conclusive  in  respect  to  what  it  contains,  makes  no  provision  as 
to  the  manner  in  which  the  fact  that  the  accused  party  is  a  fugitive 
from  justice  shall  be  established.  It  supplies  no  rule  on  this 
point. 

And  yet  this  jurisdictional  fact  must  be  established  by  legal 
evidence.  Has  it  been  established  in  a  given  case?  This  ques- 
tion every  Governor  must  answer  in  deciding  the  general  ques- 
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tion  whether  he  has  any  jurisdiction  in  the  case,  and  whether  it  is 
his  duty  or  not  to  order  an  arrest  and  make  a  delivery.  No  good 
reason  can  be  perceived  why  a  conrt,  in  a  proceeding  on  habeas 
oorpua,  should  not  consider  and  determine  the  same  question,  and 
to  this  end  hear  evidence  when  the  question  is  raised,  or  why  the 
accused  party  should  not  be  permitted  to  introduce  parol  evidence 
showing  that  he  is  not  a  fugitive  from  justice.  Such  was  the 
ruling  in  several  of  the  preceding  cases.  There  is  nothing  in 
the  law  of  Congress  that  makes  the  finding  of  the  Governor  con- 
clusive on  this  point,  or  excludes  its  consideration  by  a  court 
when  in  a  proceeding  on  habeas  corpus,  inquiring  into  the  law- 
fulness of  the  arrest  and  detention. 

Such  consideration  on  the  part  of  a  court  is  not  an  inquiry  into 
the  merits  of  the  case  as  to  whether  the  party  is  guilty  or  innocent, 
but  rather  an  inquiry  into  the  lawfulness  of  the  arrest.  If  the 
party  is  not  shown  by  legal  evidence  to  be  a  fugitive  from  justice, 
then  the  arrest  is  not  lawful,  and  whether  it  is  lawful  or  not,  is 
just  the  question  which  is  to  be  decided  in  a  habeas  carpus  pro- 
ceeding. 

Mr.  Wharton  very  properly  says  on  this  point :  "  The  prisoner 
must  have  been  a  fugitive.  If  not,  the  Governor  has  no  jurisdic- 
tion, and  on  proof  that  the  prisoner  was  not  a  fugitive,  and  had 
not  been  in  the  State  from  which  the  requisition  issues^  there 
must  be  a  discharge."  (Crim.  Plead,  and  Pr.,  8th  ed.,  §  35.)  It 
would  be  unreasonable  to  deny  to  the  prisoner  the  privilege  of 
offering  such  proof,  or  refuse  to  consider  its  evidential  value. 

Such,  then,  are  the  general  conclusions  derivable  from  the  pre- 
ceding list  of  extradition  cases.  There  are  minor  and  special 
points  in  these  cases  in  respect  to  which  each  case  must  speak  for 
itself.  Taken  as  a  whole,  the  cases  are  presented  to  show  the  rul- 
ing and  practice  of  courts  in  dealing  with  the  subject  of  inter- 
State  extradition. 
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CHAPTER  XI. 

Federal  asd  State  Habeas  Cobpub. 

The  courts  of  the  United  States,  and  those  of  the  several  States, 
alike  possess  the  power  of  issuing  writs  of  habeas  carptiSj  under 
the  regulations,  and  within  the  limitations  prescribed  by  law.  Is 
this  power,  considered  with  reference  to  cases  of  inter-State  ex- 
tradition, exclusive  in  either  class  of  courts,  or  may  it  be  con- 
currently exercised  by  both  ?  If  the  latter  be  the  true  answer, 
upon  what  foundation  does  the  answer  rest}  These  questions 
will  form  the  subject  of  inquiry  in  this  chapter. 

1.  Federal  Habeas  Corpus. —  The  courts  of  the  United  States 
have  on  several  occasions  assumed  that  their  jurisdiction,  by 
habeas  oorpus^  extends  to  cases  in  which  persons,  being  arrested 
and  detained  as  fugitives  from  justice,  have  applied  to  them  for 
this  method  of  relief.  They  have  issued  such  writs,  and  con- 
ducted the  appropriate  inquiry  in  respect  to  the  lawfulness  of  the 
custody  complained  of,  and  discharged  or  remanded  the  prisoners, 
according  to  the  facts  as  appearing  on  the  hearing.  This  practice 
is  equivalent  to  a  declaration  of  their  jurisdiction  in  such  cases. 

The  case  of  E»  parte  Smithy  3  McLean,  121,  was  considered  and 
determined  by  the  Circuit  Ck)urt  of  the  United  States  for  the 
District  of  Illinois,  in  1842.  The  Attorney  General  of  the  State 
was  notified  that,  on  the  application  of  Smith  who  had  been 
arrested  and  was  held  as  a  fugitive  from  justice,  a  writ  of  habeas 
corpus  had  been  issued  by  the  court.  He  appeared  before  the 
court,  and  moved  for  a  dismissal  of  the  proceedings,  on  the  ground 
of  two  objections  to  its  jurisdiction,  the  first  of  which  was  as  fol- 
lows : 

"  The  arrest  and  detention  of  Smith  was  not  under  or  by  color 
of  authority  of  the  United  States,  or  of  any  officers  of  the  United 
States,  but  under  and  by  color  of  authority  of  the  State  of  Illinois, 
by  the  officers  of  Illinois.'' 

The  court,  in  answer  to  this  objection,  held  that  although  a 
statute  of  Illinois  made  it  the  duty  of  the  Grovemor  of  that  State 
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to  issue  his  warrant  for  the  arrest  of  fugitive  criminals,  upon  a 
proper  requisition  therefor,  this  legislation  does  not  in  any  way 
affect  the  power  vested  in  him  by  the  Constitution  and  laws  of  the 
United  States,  and  that  the  warrant  in  this  case  had  been  issued 
under  and  by  the  authority  of  the  United  States.  On  this  point 
the  court  remarked : 

"  If  the  Legislature  of  Illinois  intended  to  make  it  the  duty  of 
the  Governor  to  exercise  the  power  granted  by  Congress,  and  no 
more,  the  executive  would  be  acting  by  the  authority  of  the 
United  States.  It  may  be  that  the  legislature,  appreciating  the 
importance  of  the  proper  execution  of  those  laws,  and  doubt- 
ing whether  the  Governor  could  be  punished  for  refusing  to  carry 
them  into  effect,  deemed  it  prudent  to  impose  it  as  a  duty,  the 
neglect  of  which  would  expK98e  him  to  impeachment.  If  it  in- 
tended more  the  law  is  unconstitutional  and  void." 

The  fact  that  the  warrant  of  arrest  was  issued  by  the  Gover- 
nor of  a  State,  and  that  the  State  of  Illinois  had  imposed  the  duty 
upon  its  Governor  in  the  circumstances  recited,  did  not,  accord- 
ing to  this  ruling,  make  it  the  less  true  that  it  was  issued  under  the 
authority  or  color  of  the  authority  of  the  United  States,  or  that 
the  prisoner  was  in  custody  under  color  of  such  authority. 

The  act  of  1793  (1  U.  S.  Stat,  at  Large,  302),  giving  to  State 
Governors  this  authority,  and  imposing  the  duty  upon  them,  was, 
in  Prigg  v.  The  CommonweaUh  of  Permayhyania^  16  Pet.  539, 
declared  to  be  constitutional  by  the  Supreme  Court  of  the  United 
States.  It  is  true,  according  to  the  ruling  of  the  same  court  in 
Kevvtuchy  v.  Denniaorhy  24  How.  66,  that  the  General  Govern- 
ment cannot  enforce  upon  State  Governors  the  duty  imposed  by 
this  act,  but  this  was  not  regarded,  and  never  has  been  r^arded, 
as  destroying  or  impairing  the  validity  of  the  act  as  a  source  of 
authority  to  issue  warrants  of  extradition.  Courts,  both  State 
and  Federal,  and  also  State  Governors,  have  uniformly  treated  the 
act  as  valid  for  this  purpose.  The  Governors  of  States,  when 
discharging  the  duty  which  the  act  assigns  to  them,  are  acting 
under  the  authority  of  the  United  States,  and  giving  effect  to  a 
law  of  Congress.     Upon  this  point  there  is  now  no  dispute. 

Judge  Benedict,  in  The  Matter  of  Titus,  8  Ben.  411,  held  that 
*'the  Governors  of  States  and  their  agents,  in  reference  to  the 
extradition  of  fugitives  from  the  justice  of  a  State,  were  compelled 
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to  rely  upon  the  statutes  of  the  United  States  for  aathority  to  do 
the  things  required  thereby,  and  the  statutes  of  the  United  States, 
when  complied  with,  afiEord  them  justification."  On  this  ground 
he  also  held  that  the  court,  under  section  758  of  the  Kevised 
Statutes  of  the  United  States,  had  jurisdiction,  on  the  application 
of  Titus  who  had  acted  as  the  agent  of  a  State  Governor  in  an 
extradition  process,  to  issue  a  writ  of  habeas  coTpvs  for  the  pur 
pose  of  inquiring  into  the  cause  of  the  restraint  of  liberty. 

Judge  Choate,  in  The  Matter  of  John  Leary^  10  Ben.  197, 
exercised  the  habeas  corpus  power  on  the  application  of  Leary, 
who  was  held  as  a  fugitive  from  justice  under  a  warrant  issued  by 
the  Governor  of  New  York,  and  holding  the  warrant  to  be  law- 
fully issued  under  the.  authority  given  by  the  laws  of  the  United 
States,  he  remanded  the  prisoner  to  the  custody  of  the  sheriff  of 
the  city  and  county  of  New  York. 

Judge  Deady,  in  In  re  Doo  Woon^  18  Fed.  Rep.  898,  and 
Judge  Sawyer,  in  In  re  JSoiby  19  Fed.  Rep.  26,  exercised  the 
same  power.  The  writ  in  the  first  case  was  issued  on  the  applica- 
tion of  a  party  held  as  an  alleged  fugitive  from  justice,  and  in  the 
second  case  it  was  issued  on  the  application  of  the  agent  of  the 
State  of  Oregon,  who  had  been  appointed  by  the  Governor  of 
that  State  to  receive  the  fugitive  and  transport  him  thereto.  The 
doctrine  laid  down  in  both  cases  was  that  the  extradition  proceed- 
ings were  had  under  the  authority  of  the  United  States. 

Section  753  of  the  Revised  Statutes  of  the  United  States  desig- 
nates the  classes  of  cases  in  which  the  Federal  courts,  or  any 
Justice  or  Judge  thereof,  may  issue  writs  of  habeas  corpus.  One 
of  these  classes  embraces  any  case  in  which  the  prisoner  '^  is  in 
custody  under  or  by  color  of  the  authority  of  the  United  States." 
A  party  arrested  and  held  under  the  extradition  warrant  of  the 
Governor  of  a  State  clearly  comes  within  this  description,  and 
hence  the  question  whether,  in  such  a  case,  the  authority  given  by 
Congress  has  been  exercised  in  conformity  with  law,  is  one  which 
a  Federal  court,  or  any  Justice  or  Judge  thereof,  is  expressly  em- 
powered, by  a  proceeding  in  habeas  corpus^  to  consider  and  deter- 
mine.  The  case  comes  within  the  jurisdiction  of  such  a  court,  as 
defined  by  statute,  and  this  jurisdiction  is  not  at  all  affected  by 
the  fact  that  the  warrant  of  arrest  is  issued  by  a  State  Governor, 
since  the  authority  thus  exercised  is  given  to  him  by  a  law  of 
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the  United  States.  The  party  is  held  '^  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,"and  this  is  enough  to 
authorize  the  issue  of  the  Federal  writ  of  habeas  corpus. 

3.  State  Habeas  Corpus.  —  One  class  of  powers  vested  in 
State  courts  is  that  of  issuing  writs  of  habeas  corpuSy  in  the  cases 
defined  by  law.  The  general  principle  of  State  legislation  on  this 
subject  is  that,  with  certain  exceptions  expressly  stated,  any  per- 
son who  is  committed,  detained,  confined,  or  restrained  of  his 
liberty  in  any  State,  for  any  criminal  or  supposed  criminal 
matter,  or  under  any  pretext  whatever,  may  apply  to  a  competent 
State  court  for  a  writ  of  habeas  corpuSy  and  may  have  the  legal- 
ity of  such  detention  or  restraint  summarily  inquired  into  and 
determined.  This  principle  is  broad  enough  to  include  alleged 
fugitives  from  justice,  who  have  been  arrested  and  are  detained 
under  extradition  warrants  issued  by  State  Governors,  unless  snch 
fugitives  are  excluded  from  the  writ  of  habeas  corpus  by  special 
statute  in  particular  States,  or  unless  the  writ  in  such  cases  is  ex- 
clusively vested  in  the  courts  of  the  United  States. 

The  States  have  not  enacted  any  such  exclusion,  though  in 
Pennsylvania  the  inquiry  is  limited  to  the  single  question  of  iden- 
tity. The  peculiarity  that  marks  these  cases,  and  distinguishes 
them  from  the  ordinary  cases  in  which  State  courts  issue  the  writ 
of  habeas  corpus^  is  found  in  the  fact  that  the  party,  applying  for 
the  writ,  is  arrested  and  detained  under  color  of  the  authority  of 
the  United  States.  It  is  on  this  ground,  as  has  been  already 
shown,  that  Federal  courts  possess  and  exercise  the  habeas  corpus 
power  in  extradition  cases.  The  question  then  is  whether  this 
fact  excludes  the  power  of  State  courts  to  inquire  in  these  cases, 
by  habeas  corpus^  into  the  cause  of  the  restraint  of  liberty. 

A  case  has  recently  occurred  in  California  which  gives  special 
interest  to  this  question.     The  facts  are  as  follows : 

The  Governor  of  Oregon  made  a  requisition  upon  the  Gov- 
ernor of  California,  for  the  delivery,  as  a  fugitive  from  justice,  of 
C.  H.  Bayley,  and  appointed  W.  L.  Robb  as  the  agent  to  receive 
the  fugitive  and  transport  him  to  the  former  State.  The  Gov- 
ernor of  California  thereupon  issued  his  warrant  for  the  arrest  and 
delivery  of  Bayley,  which,  being  duly  executed,  placed  him  in  the 
legal  custody  of  Robb,  the  agent  of  Oregon.     Bayley  then  sued 
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out  a  writ  of  Jiaheas  corpus  from  the  Superior  Court  of  San 
Francisco;  and  to  this  writ  Bobb  made  a  return  to  the  effect 
that  he  held  the  prisoner  under  the  authority  of  the  United  States, 
and  on  this  ground  declined  to  produce  his  body  in  court.  The 
court  denied  the  suflSciency  of  the  return,  and,  adjudging  Robb 
to  be  guilty  of  contempt,  ordered  him  to  be  committed  to  prison 
until  he  produced  the  body  of  Bayley,  or  should  be  legally  dis- 
charged. 

The  Superior  Court  of  San  Francisco  assumed  and  asserted  its 
jurisdiction  to  inquire  into  the  lawfulness  of  the  custody  in 
which  Bayley  was  held,  and  hence  its  right  to  enforce  obedience 
to  its  order.  Bobb,  on  the  other  hand,  for  the  reason  assigned  in 
his  return,  denied  this  jurisdiction.  The  denial,  if  valid  in  res- 
pect to  that  court,  is  equally  valid  in  respect  to  any  State  court  in 
like  circumstances. 

Being  thus  committed  for  contempt,  Robb  sued  out  a  writ  of 
habeas  corpvs  from  the  Supreme  Court  of  California ;  and  this 
court  dismissed  the  writ  and  remanded  the  prisoner  to  custody. 
Chief  Justice  Morrison,  in  stating  the  opinion  of  the  court,  said  : 

"  The  only  inquiry  in  this  case  relates  to  the  power  of  the  court 
below  to  compel  the  production  of  tlie  body  of  the  prisoner  be- 
fore it,  so  that  the  cause  of  his  imprisonment  and  detention  can 
be  inquired  into,  and  on  this  point  we  have  no  doubt.  It  was  not 
the  duty  of  the  court  issuing  the  writ,  noi*  was  it  obliged  to  ac- 
cept as  true,  the  return  of  the  party.  It  was  within  the  juri&- 
diction  of  the  court,  at  least,  to  inquire  into  the  facts  of  the  case, 
and  the  alleged  cause  of  detention,  and  to  this  end  it  was  proper 
that  the  prisoner  should  be  brought  into  the  presence  of  the  court, 
in  obedience  to  the  command  of  the  writ,  whereupon  the  pris-' 
oner  would  have  a  right  to  traverse  the  return.  {People  v.  Do- 
nohue,  84  K  Y.  438;  People  v.  Brady,  56  id.,  182;  Nqrris 
V.  Newton,  5  McLean,  99 ;  State  v.  Scfdemm,  4  Harr.  [Del.]  577.) 
This  the  petitioner  refused  to  do,  and  by  such  refusal  was  guilty 
of  contempt."     {In  re  Bdbh,  1  Pac.  Rep.  881.) 

The  Supreme  Court  of  California  did  not  pass  directly  upon  the 
question  whether  Bayley  was  held  by  Robb  under  color  of  au- 
thority of  the  United  States,  or  whether,  if  he  was  so  held,  it  was 
competent  for  the  Superior  Court  of  San  Francisco  to  inquire,  by 
habeas  corpus;  into  the  lawfulness  of  the  custody.     It  remanded 
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Sobb  to  custody,  on  the  ground  that  it  was  his  duty  to  bring  the 
body  of  Bajley  into  court,  and  that,  for  refusing  to  do  so,  he  was 
guilty  of  contempt  of  court.  * 

Being  thus  remanded,  Bobb  then  sued  out  a  writ  of  habeas  cor- 
pus from  the  Circuit  Court  of  the  United  States  for  the  District 
of  California ;  and  this  court  held  as  follows :  1.  That  where  a 
petition  for  a  wfit  of  habeas  corpus  shows  upon  its  face  that  the 
petitioner  is  held  in  good  faith,  as  a  fugitive  from  justice,  under 
the  claim  or  color  of  the  authority  of  the  United  States,  as  con- 
tained in  sections  5278  and  5279  of  the  Eevised  Statutes  thereof, 
no  State  judge  or  court  has  jurisdiction  to  issue  the  writ.  2.  That 
where  the  return  to  the  writ,  one  having  been  issued,  shows  this 
fact,  the  State  judge  or  court  issuing  the  writ  has  no  jurisdiction 
to  proceed  further  with  the  case.  3.  That  jurisdiction  in  such 
cases  is  exclusively  vested  in  the  courts  of  the  United  States.  (In 
re  E(M,  19  Fed.  Rep.  26.) 

The  court,  in  pursuance  of  these  views  discharged  Robb  from 
custody,  holding  that  the  Superior  Court  of  San  Francisco  had  no 
jurisdiction  in  the  case,  and  hence  that  Bobb  had  not  been  guilty 
of  contempt  in  refusing  to  produce  the  body  of  Bayley  in  court 

Judge  Sawyer,  in  stating  the  opinion  of  the  court,  quoted,  as 
follows,  sections  5278  and  5279  of  the  Revised  Statutes  of  the 
United  States : 

"  Section  5278.  Whenever  the  executive  authority  of  any  State 
or  Territory  demands  anv  person,  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  State  or  Territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found  or 
an  affidavit  made  before  a  magistrate  of  any  State  or  Territory, 
charging  the  person  demanded  with  having  committed  treason, 
felonv,  or  other  crime,  certified  as  authentic  by  the  Governor  or 
Chief  Magistrate  of  the  State  or  Territory  from  whence  the  per- 
son so  charged  has  fled,  it  shall  be  the  duty  of  the  executive  au- 
thority of  tne  State  or  Territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and  to  cause  notice  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when  he  shall 
appear." 

^^  Section  5279.  Any  asent  so  appointed  who  receives  the  fugi- 
tive into  his  custody  shall  be  empowered  to  transport  him  to  the 
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State  or  Territory  from  which  he  has  fled.  And  every  person 
who,  bj  force,  sets  at  liberty  or  rescues  the  furtive  from  such 
agent,  while  so  transporting  him,  shall  be  fined  not  more  than 
five  hundred  dollars,  or  imprisoned  not  more  than  one  year." 

Having  quoted  this  statute,  Judge  Sawyer  then  proceeded  to 
say: 

"  When  the  Governor  of  a  State,  acting  under  this  statute,  upon 
the  demand  of  the  authorities  of  another  State,  issues  his  warrant 
for  the  arrest  of  a  party  cliarged  with  crime,  and  that  party  is  ar- 
rested  by  any  proper  officer,  and  delivered  over  to  the  party  em- 
powered by  the  State  in  which  the  offense  was  conmiitted,  to  be 
carried  to  that  State  and  delivered  to  its  proper  authorities,  we 
have  no  doubt  that  the  Governor  issuing  tne  warrant,  the  officer 
executing  it,  and  the  party  to  whom  he  is  delivered,  are  acting  by 
virtue  and  under  the  authority  of  the  act  of  Congress,  and  no 
other,  and^o  hoc  vice  are  officers  or  agents  of  the  United  States.'' 

Having  stated  the  facts  of  the  case  as  they  appeared  in  the 
return  of  Bobb  to  the  writ  of  habeas  corpus  issued  by  the  Super- 
ior Court  of  San  Francisco,  the  Judge  further  said  : 

" It  appearingto  the  court  that  Bayley  was  m  custody  under 
the  laws  of  the  united  States,  the  court  had  no  jurisdiction  to 
proceed  further,  or  to  require  him  to  produce  the  body  of  said 
prisoner.  The  court  took  a  diflEerent  view  on  this  point,  adjudged 
petitioner  to  be  guilty  of  contempt  in  declining  to  produce  the 
body  of  Bayley,  and  to  be  imprisoned  until  he  should  comply  with 
the  commands  of  the  writ  in  this  particular.  If  the  court,  after 
being  informed  of  the  cause  of  restraint,  had  jurisdiction  and 
authoritv  to  proceed  further,  and  compel  the  production  of  the 
body  01  Bayley,  nothwithstanding  the  facts  shown,  then  the 
judgment  for  contempt  is  lawful,  and  the  petitioner  must  be  re- 
manded, but  if  it  had  no  authority  to  proceed  and  compel  the 
production  of  the  body  of  Bayley,  then  it  had  no  power  to  punish 
petitioner  for  contempt,  and  he  could  not  be  in  contempt  m  not 
producing  him,  and  the  authority  of  the  court  to  proceed  is  the 
question  to  be  determined." 

Judge  Sawyer  disposed  of  this  question  by  citing  the  cases  of 
Ahlema^i  v.  Booth  and  The  United  States  v.  Booth^  21  How. 
506,  and  TarUe's  Case,  13  Wall.  897,  and  regarded  them  as 
conclusive  to  the  effect  that  the  Superior  Court  of  San  Francisco, 
after  being  informed  by  the  return  of  Kobb  that  he  held  Bayley 
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under  the  authority  of  the  United  States  as  oontained  in  the  ex- 
tradition lavr  of  Congress,  had  no  jurisdiction  to  proceed  further 
with  the  case,  and  that  jurisdiction  in  all  such  cases  is  exclusively 
vested  in  the  courts  of  the  United  States. 

This  is  a  result  very  different  from  that  which  State  courts 
have  adopted.  It  is  well  known  that  these  courts,  ever  since  the 
enactment  of  the  extradition  law  of  1793,  have,  whenever  the 
occasion  has  called  for  it,  assumed  without  the  slightest  hesitation 
their  rightful  jurisdiction  to  issue  writs  of  habeas  corpus^  on  the 
application  of  persons  arrested  and  held  under  extradition  war- 
rants issued  by  State  Governors  under  the  authority  of  this  law, 
and  to  hear  and  determine  such  cases,  discharging  the  parties,  or 
remanding  them  to  custody,  according  to  the  facts  as  appearing  on 
the  hearing.  This  they  did  before  the  occurrence  of  the  cases  cited 
by  Judge  Sawyer,  and  they  have  continued  to  do  so  ever  since. 
It  is  not  to  be  supposed  that  they  have  pursued  this  course  in 
total  ignorance  of  the  ruling  of  the  Supreme  Court  of  the  United 
States  in  these  cases,  or  with  any  intention  to  defy  the  authority 
of  that  court.  Their  practice  conclusively  shows  that  they  have 
not  regarded  the  ruling  in  these  cases  as  inconsistent  with  the 
jurisdiction  which  they  have  so  often  assumed  and  exercised.  This 
practice  upon  its  face  is  a  direct  contradiction  of  the  view  taken 
by  Judge  Sawyer. 

The  question  then  arises  whether  Judge  Sawyer  is  correct  in 
the  conclusion  which  he  draws  from  the  cases  cited  by  him,  and 
this  question  we  proceed  to  consider.  The  cited  cases  were  not  ex- 
tradition cases,  and  if  they,  nevertheless,  establish  his  conclusions, 
then  they  must  do  so  because  they  are  substantially  parallel  to 
the  case  that  was  pending  before  him.     Is  this  the  fact? 

The  case  of  Booth  was,  in  the  first  instance,  that  of  a  per- 
son arrested  under  the  warrant  of  a  duly  appointed  Commissioner 
of  the  United  States  for  an  ofiense  against  the  laws  of  the  United 
States,  and  under  the  authority  of  this  warrant  held  in  custody  by 
a  duly  appointed  marshal  of  the  United  States,and  then  discharged 
from  the  custody,  in  a  proceeding  on  habeds  corpv^  by  a  justice 
of  the  Supreme  Court  of  Wisconsin,  which  discharge  was  subse- 
quently affirmed  by  the  Supreme  Court  of  that  State.  The  case 
was,  in  the  second  instance,  that  of  a  person  who,  having  been 
indicted  by  a  Federal  grand  jury,  was  tried  on  that  indictment 


8TATB  HABEAS  COBPUS.  509 

and  convicted  before  a  Federal  court,  then  sentenced  by  that  court 
to  imprisonment,  and  then  in  a  proceeding  on  habeas  corpus 
discharged  therefrom  by  the  Supreme  Court  of  Wisconsin.  What 
the  Supreme  Court  of  the  United  States  did  with  this  case,  in 
both  of  these  forms,  was  to  reverse  the  decisions  of  the  Supreme 
Court  of  Wisconsin,  on  the  ground,  as  fully  stated  in  the  opinion 
delivered  by  Chief  Justice  Taney,  that.  Booth  being  in  the  custody 
of  an  officer  of  the  United  States  under  the  authority  or  color  of 
the  authority  of  the  United  States,  his  discharge  therefrom  by  a 
State  Judge  or  by  the  Supreme  Court  of  the  State  was  without 
jurisdiction  and  therefore  unlawful. 

The  case  of  Tarble  was  substantially  similar  in  the  principle 
involved.  He  was  held  in  custody  by  a  duly  appointed  recruit- 
ing officer  of  the  United  States,  as  an  enlisted  soldier,  and  dis- 
charged from  that  custody  by  a  court  Commissioner  of  Dana 
county  in  Wisconsin,  authorized  by  the  laws  of  that  State  to 
issue  writs  of  habeas  corpus^  and  this  order  was  subsequently 
affirmed  by  the  Supreme  Court  of  the  State.  This  judgment  was 
reversed  by  the  Supreme  Court  of  the  United  State8,on  the  ground, 
as  stated  by  Mr.  Justice  Field,  that  '^  a  State  Judge  has  no  juris- 
diction to  issue  a  writ  oihdheas  corpus  or  to  continue  proceedings 
under  it  when  issued,  for  the  discharge  of  a  person  held  under 
the  authority  or  claim  and  color  of  the  authority  of  the  United 
States  hy  am,  officer  of  thai  OovemmerU?^ 

Such,  in  their  substantial  facts  and  in  what  was  decided,  are 
the  cases  dted  by  Judge  Sawyer.  The  question  then  is  whether 
these  cases  are  so  parallel  to  a  case  of  inter-State  extradition  that 
the  doctrine  established  in  respect  to  the  f  onner  is  equally  appli- 
cable to  the  latter.  The  Judge  assumes  such  a  parallelism,  and 
then  proceeds  to  the  obvious  conclusion. 

There  can  be  no  doubt  that  the  Q-ovemor  of  a  State,  in  issuing 
hi8  warrant  for  the  arrest  and  delivery  of  a  fugitive  criminal, 
upon  the  demand  of  the  Qovemor  of  another  State,  is  acting 
under  the  authority  or  color  of  the  authority  of  the  United 
States,  and  consequently,  that  the  arrest  and  detention  are  un- 
der color  of  the  same  authority.  The  arrest  and  detention  pur- 
port to  be  under  the  authority  of  the  United  States,  and  the  Su- 
preme Court  of  the  United  States,  in  Prigg  v.  The  Gommon- 
weaUh  of  Pennsylvania,  16  Pet.  539,  declared  the  law  of  Con- 
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gresB  giving  to  State  Governors  this  authority  to  be  constitutionaL 
It  is  on  this  gronnd  that  the  Federal  courts  have  claimed  and 
exercised  jurisdiction  in  extradition  cases.  {Ec  parte  Smithy  3 
McLean,  121 ;  The  Matter  of  Titus,  8  Ben.  411  \  The  Matter  of 
John  Leary^  10  id.  197 ;  and  In  re  Doo  Woon,  18  Fed.  Rep. 
898.)  An  arrest  for  extradition  is  in  this  respect  essentially  par- 
allel to  the  cases  cited  by  Judge  Sawyer. 

Is  it  also  true  that  a  State  Governor  in  ordering  the  arrest  and 
delivery  of  a  fugitive  criminal,  the  State  sheriff  or  officer  making 
the  arrest,  and  the  agent  of  the  demanding  State  who  receives 
the  fugitive  into  his  custody  are  officers  of  the  Umted  States,  and 
that,  in  this  respect,  an  extradition  case  is  essentially  parallel  to 
the  cases  cited  by  Judge  Sawyer  ?  He  answered  this  question  in 
the  affirmative,  saying  that  they  ^^pro  hao  vice  ai-e  officers  or  agents 
of  the  United  States,"  without  giving  any  reasons  for  the  opinion. 

No  significance  is  to  be  attached  to  the  phrase  ^^pro  hoc  vice^^ 
as  used  in  this  connection,  since  neither  the  Constitution  nor  the 
law  knows  any  thing  about  officers  of  the  United  States  who  are 
merely  such  ^^pro  hac  vice^^  as  distinguished  from  those  who  are 
really  officers  or  agents  of  the  United  States.  Officers  of  the 
United  States  are  not  made  by  any  ^^  pro  hac  vice  "  process.  One 
who  is  not  such  an  officer  in  point  of  fact  cannot  be  made  such  by 
the  judicial  prefix  of  '^pro  hac  vice.^^ 

The  extradition  law  of  Congress  certainly  does  not,  in  express 
terms,  make  the  persons  engaged  in  conducting  the  process  of 
extradition  officers. of  the  United  States,  or  imply  that  such  is 
their  official  character.  It  implies  the  opposite.  It  speaks  of  "  the 
executive  authority  "  of  the  demanding  State,  and  of  *'  the  execu- 
tive authority  "  of  the  State  asked  to  make  the  delivery,  and  of 
^^he  agent"  appointed  and  commissioned  by  the  former  authority 
to  receive  the  fugitive,  and  says  nothing  about  the  sheriff  or  other 
State  officer  who  may  be  ordered  by  the  Governor  to  make  the 
arrest.  This  surely  is  not  a  description  of  an  officer  or  officers 
of  the  United  States.  The  forms  of  expression  used  do  not 
suggest  the  idea,  and  there  is  nothing  in  the  extradition  pro- 
vision of  the  Constitution  that  suggests  it. 

One  of  the  necessary  features  of  an  officer  of  the  United  States 
is  an  office  created  by  a  law  of  the  United  States,  to  be  held  and 
occupied  by  a  lawful  incumbent,  to  which  powers  and  duties  are 
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attached,  and  which  generally  is  a  source  of  emolument  to  the 
incumbent  as  a  compensation  for  his  services.  The  extradition 
law  of  Congress  creates  no  office  of  any  description,  and  does  not 
assign  the  extradition  process  to  any  Federal  office  already  estab- 
lished. What  it  does  is  to  assign  the  duty  of  its  execution,  in  the 
circumstances  specified  to  the  Governor  of  the  State  to  whom  a 
demand  is  addressed  by  the  Governor  of  another  State,  and  also 
to  imply  that  the  latter  Governor  will  appomt  an  agent  to  receive 
the  fugitive,  which  agent  it  empowers  to  do  the  work  committed 
to  him  by  the  Governor  that  appointed  him  for  the  service. 
There  is  here  no  creation  of  an  office,  and  certainly  not  a  Fed- 
eral office. 

Another  feature  of  an  officer  of  the  United  States  we  have  in 
the  fact  that  he  must  be  appointed  to  an  office  by  the  President, 
with  the  advice  and  consent  of  the  Senate ;  and  if  Congress  shall 
so  determineby  law  in  respect  to  "  inferior  officers  "  of  the  United 
States,  the  appointment  of  such  an  officer  may  be  made  by  the 
President  alone,  by  the  courts  of  law,  or  by  the  heads  of  Depart- 
ments. (Const.,  art.  3,  §  2.)  The  Constitution  knows  nothing 
about  an  officer  of  the  United  States,  except  as  he  is  appointed  to 
an  office  of  the  United  States,  in  this  way.  It  surely  will  not  be 
claimed  that  the  extradition  law  of  Congress  contains  any  such 
appointment.  It  does  not  purport  to  do  so,  and  if  it  did,  it  would 
be  unconstitutional,  since  the  appointing  power  is  not  vested  in 
Congress.  Congress  may  establish  offices  of  the  United  States  by 
law,  but  it  is  not  its  prerogative  to  appoint  their  incumbents. 

A  third  feature  marking  an  officer  of  the  United  States  is  that 
of  responsibility  to  the  United  States  in  respect  to  the  performance 
of  the  duties  of  his  office,  and  of  liability  to  removal  therefrom  un- 
der the  regulations  of  law,  and  also  to  prosecution  for  misdemean- 
ors in  office.  Does  this  feature  attach  to  the  Governor  of  a  State 
under  the  extradition  law  of  Congress,  or  under  any  other  law 
enacted  by  Congress  ?  Far  otherwise.  The  matter  of  fact  is, 
according  to  the  decision  in  Kentucky  v.  Den/rmon^  24:  How.  66, 
that  a  State  Governor  may,  if  he  chooses,  execute  this  extradition 
law,  and  may,  if  he  chooses,  refuse  to  do  so,  without  any  re- 
sponsibility to  the  United  States  in  case  of  refusal,  and  without 
any  power  in  the  United  States  to  compel  him  to  do  otherwise. 
He  is,  in  this  respect,  beyond  the  control  of  the  United  States  by 
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any  coercive  or  punitive  measure,  beyond  the  reach  of  a  mandamus 
or  an  impeachment  by  any  agent  of  theG-eneral  Government. 
Whether  he  shall  perform  the  duty  assigned  to  him  by  Congress 
is  a  question  over  which  Congress  cannot  by  law  exercise  the 
least  control,  and  no  court  of  the  United  States  is  or  can  be  em- 
powered to  control  his  action  by  any  judicial  process.  He  is,  in 
this  respect,  as  independent  of  the  United  States  as  is  the  Czar 
of  Knssia. 

It  is  not  true  then,  as  a  matter  of  fact,  that  the  Governor  of  a 
State  is,  under  the  extradition  law  of  Congress,  an  officer  of  the 
United  States,  whether  in  demanding  or  delivering  up  fugitive 
criminals.  He  lacks  the  three  fundamental  characteristics  of  such 
an  officer.  To  call  him  such  is  to  apply  the  title  to  him  when  the 
essential  meaning  is  absent,  and  to  make  the  mere  phrase,  with- 
out the  meaning,  the  basis  for  a  judicial  inference,  is  not  a  sound 
process  of  legal  reasoning. 

The  Supreme  Court  of  the  United  States,  speaking  through 
Mr.  Justice  Swayne  in  Taylor  v.  Tamtor,  16  Wall.  366,  370,  and 
referring  to  cases  of  extradition  under  the  Constitution  and  the 
law  of  Congress,  said :  In  such  cases  the  Governor  acts  in  his 
official  character,  and  represents  the  sovereignty  of  the  State  in 
giving  efficacy  to  the  Constitution  of  the  United  States  and  the 
law  of  Congress.    If  he  refuse,  there  is  no  means  of  compulsion." 

The  ^^  official  character"  of  the  Governor  of  a  State  is  that  of 
the  supreme  executive  authority  of  a  State,  and  according  to  the 
doctrine  here  stated,  he  acts,  when  executing  the  extradition  pro- 
vision of  the  Constitution  and  the  law,  not  as  a  Federal  agent 
or  officer,  but  in  his  official  character  as  Governor,  and  in  so 
doing,  he  represents  not  the  sovereignty  of  the  United  States,  but 
that  of  the  particular  State  of  which  he  is  Governor,  and  which 
acts  through  him.  The  manner  of  the  action  is  regulated  by  the 
law  of  Congress,  but  the  action  itself  is  that  of  a  sovereign  State 
through  its  chief  executive  magistrate.  This  is  certainly  true  in 
respect  to  the  demanding  State,  and  the  Supreme  Court  of  the 
United  States,  following  the  natural  and  obvious  meaning  of  the 
law,  says  that  the  same  is  true  in  respect  to  the  State  asked  to  make 
the  delivery. 

JUohr^s  Oase^  2  Alabama  Law  Journal^  457,  as  it  came  before 
the  Supreme  Court  of  Alabama,  was  an  application  to  the  court 
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by  Frederick  Gentner,  as  tbe  agent  of  Pennsjlyania,  to  vacate  the 
order  of  the  Probate  Judge  who  had  discharged  Alexander 
Mohr  from  illegal  custody,  on  his  petition  for  a  writ  of  habeas 
corpus.  Mohr,  at  the  time  of  the  discharge,  was  in  the*  custody 
of  Gentner,  under  a  warrant  of  arrest  issued  by  the  Governor  of 
Alabama,  in  compliance  with  a  requisition  from  the  Governor  of 
Pennsylvania.  It  was  claimed  that  the  Probate  Judge,  though 
authorized  to  issue  writs  of  habeas  corpus^  had  no  jurisdiction  in 
this  case,  because  the  arrest  and  detention  were  under  the  author- 
ity or  color  of  the  authority  of  the  United  States. 

The  Supreme  Court  of  the  State  held  otherwise,  and  reftised  to 
grant  the  application.  Judge  Somerville,  in  stating  the  opinion 
of  the  court,  said :  **  The  relator,  Gentner,  in  whose  custody  the 
prisoner  was  shown  to  be,  was  not  an  officer  or  agent  of  the 
Federal  Government.  He  was  the  agent  of  the  State  of  Pennsyl- 
vania, whose  executive  had  empowered  him  to  make  the  demand 
upon  the  executive  authority  of  this  State."  The  fact  that  Gent- 
ner held  Mohr  in  pursuance  of  the  Constitution  and  laws  of  the 
United  States  did  not,  in  the  judgment  of  the  court,  make  him  a 
Federal  officer,  or  place  him  beyond  the  jurisdiction  of  a  State 
court  to  inquire,  by  a  proceeding  in  habeas  corpus^  whether  the 
custody  was  lawful.  This  directly  contradicts  the  view  of  Judge 
Sawyer  in  the  case  of  Robb. 

Inter-State  extradition  then,  though  regulated  by  Federal  law, 
is  a  transaction  between  two  independent  and  sovereign  States, 
considered  in  their  political  character,  and  each  State  acts  through 
its  Governor,  and  he  acts  for  the  State  in  "  his  official  character  " 
as  Governor,  and  in  so  acting  he  "  represents  the  sovereignty  "  of 
the  State.  The  process  of  extradition,  so  far  as  actual  execution 
is  concerned,  is  exclusively  a  matter  of  State  agency,  and  is  made 
Buch  by  the  law  of  Congress.  The  demand  is  by  a  State  Gover- 
nor. The  delivery  is  by  a  State  Governor.  The  warrant  of 
arrest  is  issued  by  such  a  Governor.  The  arrest  is  made  by  a 
State  officer.  The  party  receiving  the  fugitive  is  a  State  officer 
deriving  his  appointment  from  the  demanding  Governor.  To 
make  this  agency  a  Federal  agency  is  to  give  it  a  character  which 
the  law  does  not  assign  to  it,  and  whieh  it  does  not  possess. 

How,  it  may  be  asked,  can  these  State  officers  execute  a  law  of 
the  United  States?    This  question  applies  only  to  the  Governors 
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of  States,  since  the  other  officers  involved  in  the  matter  derive 
their  authority  from  them,  and  are  simply  their  agents  ;  and  as 
to  Governors,  the  proper  answer  is  that  Congress,  by  a  law  which 
the  Supreme  Court  of  the  United  States  has  declared  to  be  con- 
stitutional, and  which  must  therefore  be  taken  to  be  valid  for 
this  purpose,  has  seen  fit  in  this  particular  case  to  give  them  the 
power  to  execute  a  law  of  the  United  States.  The  fact  that 
they  possess  this  power  is  explained  by  the  law  itself,  and  with 
the  wisdom  of  the  legislation  we  have  nothing  to  do  in  this 
inquiry. 

Congress  has  provided,  in  respect  to  the  election  of  Senators  of 
the  United  States,  that  ^  it  shall  be  the  duty  of  the  executive  of 
the  State  from  which  any  Senator  has  been  chosen,  to  certify 
his  election  under  the  seal  of  the  State  to  the  President  of  the 
Senate  of  the  United  States,"  and  that  the  certificate  ^'  shall  be 
countersigned  by  the  Secretary  of  State  of  the  State."  (Rev.  Stat. 
§§  18, 19.)  So,  also.  Congress  has  provided  that  the  executive  of 
each  State  shall  cause  lists  of  presidential  electors  of  such  State 
to  be  made  and  certified,  and  delivered  to  them  on  or  before  the 
day  of  their  meeting  to  cast  their  votes.  (Rev.  Stat,  §  V66.)  Here 
are  laws  of  the  United  States  to  be  executed  by  State  Governors, 
and  yet  nobody  has  ever  supposed  that  these  Governors  become 
Federal  officers  or  act  as  such  in  executing  these  laws.  And  there 
is  no  more  reason  for  adopting  this  supposition  when  they  execute 
the  extradition  law  of  the  United  States. 

Assuming  then  that  the  process  of  inter-State  extradition,  though 
regulated  by  a  law  of  the  United  States,  and  conducted  under 
the  authority  of  that  law,  is,  nevertheless,  a  process  executed  by 
State  officers,  we  see  at  once  that  the  cases  cited  by  Judge  Saw- 
yer are  not  iu  this  respect  parallel  to  a  case  of  extradition.  It 
may  be  true,  and  according  to  the  ruling  of  the  Supreme  Court  of 
the  United  States  it  is  true,  that  a  party  in  custody  under  color 
of  the  authority  of  the  United  States  by  an  officer  thereof  cannot 
be  reached  by  a  writ  of  habeas  corpus  issued  by  a  State  Judge 
or  a  State  court.  But  it  does  not  by  any  means  follow  that  a 
party  in  custody  by  a  State  sheriff,  as  a  fugitive  criminal,  under 
a  warrant  issued  by  a  State  Governor,  cannot  be  reached  by  such 
a  wiit  of  habeas  corpus.  The  Supreme  Court  of  the  United  States 
did  not,  in  the  cases  cited,  affirm  any  such  proposition,  and  hence 
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the  cases  do  not  prove  the  conclasion  drawn  from  them  by  Judge 
Sawyer.  They  are  not  parallel  to  a  case  of  extradition  in  one 
very  important  particular. 
There  is,  moreover,  another  important  particular  in  which  the  cases 
of  Booth  and  Tarble  are  not  parallel  to  an  extradition  case.  The 
Government  of  the  United  States  was,  in  the  former,  actually 
enforcing  its  own  authority  and  custody  against  these  parties, 
prosecuting  and  punishing  the  one  for  crime  against  the  laws  of 
the  United  States,  and  holding  the  other  as  an  enlisted  soldier  of 
the  United  States.  It  was  very  properly  said  by  the  Supreme 
Court  of  the  United  States  that  if  a  State  court  could,  by  habeoH 
corptMj  interfere  with  this  custody  and  discharge  the  parties  there- 
from, then  whether  the  General  Government  could  exercise  its 
constitutional  powers,  within  the  States,  by  its  own  courts  and 
officers  and  punish  offenses  against  its  laws,  would  depend 
upon  the  judgment  and  pleasure  of  State  courts.  They  would 
have  power  to  arrest  the  operations  of  the  General  Government, 
by  discharging  those  whom  it  held  in  custody.  It  was  with  ref- 
erence to  such  cases  that  the  Supreme  Court  of  the  United  States 
spoke  so  emphatically  against  any  interference  by  State  courts. 

An  extradition  case,  however,  is  very  different  in  its  character. 
Here  the  General  Government  is  not  seeking  to  enforce  a  law  of 
the  United  States  against  anybody.  It  makes  no  charge,  frames 
no  indictment,  and  holds  nobody  in  custody.  It  is  not  m  the  act  of 
exercising  its  authority  against  anybody.  It  has  no  relation  to 
the  case,  except  that  of  having  furnished  through  Congress  the 
law  by  which  the  case  is  to  be  governed,  and  it  is  in  this  sense, 
and  this  only,  that  the  case  comes  under  the  authority  or  color  of  au- 
thority of  the  United  States.  A  State,  and  not  the  General  Goveni- 
ment,  is  pursuing  the  remedy  furnished  by  law.  A  State,  and  not  the 
General  Government,  is  asked  to  exercise  its  power.  If  the  party 
be  arrested,  a  State,  and  not  the  General  Government,  holds  him 
in  custody.  This  differs  very  widely  from  the  cases  of  Booth 
and  Tarble,  in  which  the  General  Government  was  actually  exer- 
cising its  power  and  through  its  officers  had  these  parties  in 
custody,  and  in  which  a  State  court  claimed  the  right  to  interfere 
with  that  custody  and  discharge  them  therefrom. 

Some  of  the  States  have  passed  laws  to  regulate  the  action  of 
their  respective  Governors  in  both  demanding  and  delivering  up 
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Aigitive  criminals,  and  these  laws,  so  far  as  anxiliary  to  the  law  of 
Congress  and  not  inconsistent  therewith,  and  so  far  as  designed  to 
enforce  upon  Governors  the  duty  which  the  law  of  Congress  pre- 
scribes, are  nndonbtedlj  authoritative  roles  for  their  government. 
Such  in  several  cases  they  have  been  held  to  be  by  State  ooarte. 
IXoWy  this  State  legislation  proceeds  npon  the  assumption  that 
State  Governors,  in  executing  the  extradition  law  of  Congress^ 
are  acting  in  their  ^'  official  character  "  as  Governors,  and  not  as 
Federal  officers.  If  they  were  Federal  officers  in  the  diecharge  of 
this  dnty,  the  legislation  would  be  alike  improper  and  absurd, 
since  State  legislatures  have  nothing  to  do  with  the  duties  of  such 
officers,  and  no  power  to  prescribe  any  rules  for  their  observance. 
But  if,  as  is  the  fact  and  as  the  legislation  assumes,  they  are  State 
officers  and  acting  as  such,  then  the  legislation  is  entirely  proper, 
so  far  as  not  inconsistent  with  the  law  of  Congress. 

The  simple  truth  is  that  a  case  of  inter-St-ate  extradition,  as  it 
exists  under  the  Constitution  and  the  law,  is  complex  in  its  char- 
acter, and  needs  to  be  looked  at  on  all  sides  in  order  to  be  fully 
understood.  There  is  in  the  case  a  Federal  element,  consisting 
in  the  fact  that  the  party  arrested  and  held,  as  a  fugitive  criminal, 
is  so  arrested  and  held,  under  the  authority  or  color  of  the  author- 
ity of  the  United  States.  This  fact  brings  the  case  within  the 
habeas  corpus  jurisdiction  of  Federal  courts,  as  defined  in 
section  753  of  the  Revised  Statutes  of  the  United  States, 
expressly  extending  such  jurisdiction  to  any  party  who  "  is  iu 
custody  under  or  by  color  of  the  authority  of  the  United  States." 

This,  however,is  not  the  whole  case.  There  is  another  mde  to  it 
It  is  just  as  true  that  the  party  arrested  and  held,  as  a  fugitive 
criminal,  is  so  arrested  and  held  by  State  agency  and  State  officers. 
The  moment  we  come  to  the  execution  of  the  law  we  leave  the 
Federal  sphere  and  pass  into  that  of  the  State  Governments.  The 
latter  administer  the  law  and  apply  it  by  their  own  officers,  and 
through  these  officers  exercise  authority  in  the  arrest  and  deten- 
tion of  fugitive  criminals.  This  fact  furnishes  a  legal  ground  for 
the  habeas  corpus  jurisdiction  of  State  courts  in  such  cases.  If  it 
be  true  that  the  arrest  is  under  the  color  of  Federal  ai^thority  in  the 
sense  that  this  authority  furnishes  the  law,  then  it  is  just  as  true 
that  the  arrest  is  under  the  color  of  State  authority  in  the  sense 
that  this  authority  furnishes  the  entire  execution  of  the  law,  and 
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that,  toOy  as  completely  as  it  gives  effect  to  any  pnrely  State 
law. 

The  habeas  carpus  jarisdiction  of  the  Federal  courts  rests  on 
one  ground,  and  that  of  State  courts  rests  on  another  and  eqnally 
valid  ground.  State  courts  have  assumed  and  exercised  this  jur- 
isdiction for  some  reason,  and  there  is  no  legal  basis  for  it  except 
the  fact  that  the  restraint  of  liberty  is  by  State  agency  acting 
within  the  limits  of  the  State.  If  the  agency  were  purely  Fed- 
eral, and  hence  the  custody  purely  such,  then  the  jurisdiction 
would  be  exclusive  in  the  Federal  courts. 

The  Attorney-Oeneral  of  Illinois,  in  1842,  in  ex  parte  Smithy  3 
McLean,  121,  reasoning  wholly  from  that  side  of  the  question 
which  relates  to  State  agency,  claimed  that  the  Oircuit  Oourt  of 
the  United  States  had  no  jurisdiction  in  the  case,  because  the 
arrest  of  Smith  was  "  under  and  by  color  of  authority  of  the 
State  of  Illinois,  by  the  officers  of  Illinois,"  and  not  "  by  any  offi- 
cers of  the  United  States."  The  court,  however,  asserted  and 
exercised  jurisdiction,  on  the  ground  of  the  law  of  the  United 
States  relating  to  inter-State  extradition,  and  giving  authority 
to  State  Governors  to  order  such  arrests,  while  it  did  not  deny 
that  a  State  court  might  Jiave  exercised  a  similar  jurisdiction  in 
the  same  case,  if  applied  to  for  this  purpose. 

Judge  Sawyer,  on  the  other  hand,  reasoning  exclusively  from 
the  fact  that  the  process  of  extradition  is  authorized  by  a  law  of 
Congress,  and  assuming  that  the  execution  of  this  law  is  that  of  a 
Federal  agency,  and  further  assuming  that  the  cases  of  Booth  and 
Tarble  are  essentially  parallel  to  an  extradition  case,  completely 
reverses  the  theory  set  up  by  the  Attorney-General  of  Illinois  in 
the  case  of  Smith,  and  comes  to  exactly  the  opposite  conclusion. 
His  doctrine  is  that  State  courts  have  no  habeas  corpus  jurisdic- 
tion in  extradition  cases,  and  that  the  whole  jurisdiction  to  inquire 
in  such  cases  into  the  cause  of  the  restraint  of  liberty  is  exclusively 
vested  in  the  Federal  courts. 

The  opinion  of  the  Attorney-General  of  Illinois  in  the  case 
alluded  to  is  contradicted  by  the  well-settled  practice  of  the 
Federal  courts,  and  the  opinion  of  Judge  Sawyer  is  equally  con- 
tradicted by  the  uniform  practice  of  the  State  courts.  Neither 
view  represents  the  established  judicial  opinion  of  this  country. 
The  doctrine  of  concurrent  jurisdiction,   having  its  basis  in  the 
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complex  character  of  an  extradition  case,  made  np  in  part  of  a 
Federal  element,  and  in  part  of  State  elements,  is  the  only  doctrine 
that  is  in  harmonj  with  this  opinion,  or  with  the  practice  founded 
upon  it,  or  with  the  facts  that  compose  the  legal  materials  of  the 
case. 

The  argument  of  Judge  Sawyer  assumes  that  State  officers,  its 
auchj  cannot  administer  the  laws  of  the  United  States,  even  when 
authorized  to  do  so  by  these  laws,  and  that  State  courts  have  no 
jurisdiction  in  cases  dependent  upon  the  Constitution  and  laws  of 
tlie  United  States.  This  \a  manifestly  a  false  assumption.  Con- 
gress has,  in  repeated  instances,  empowered  State  officers  to  per- 
form acts  under  the  laws  of  the  United  States,  without  any  inti- 
mation that  these  officers,  in  the  performance  of  such  acts,  are  to 
be  regarded  as  Federal  officers.  (Rev.  Stat,  of  U.  S.,  §§  1014, 
1750,  1758,  1778,  2181,  3066,  3833,  4522,4546,  4556-4559,4606, 
5280.)  The  State  officers  thus  empowered  are  not  appointed  by 
the  United  States,  or  removable  from  office  or  punishable  for  any 
misdemeanor  by  Federal  authority.  They  are  simply  State  offi- 
cers, exercising  certain  powers  given  to  them  by  Congress. 

Nor  is  it  true,  as  the  argument  of  Judge  Sawyer  assumes,  that 
the  jurisdiction  of  State  courts  is  excluded  from  all  cases  that 
depend  upon  the  Constitution  and  laws  of  the  United  States,  and 
in  which  the  Federal  courts  have  jurisdiction.  Congress  has,  by 
special  statute,  made  the  latter  jurisdiction  exclusive  in  some  of 
these  cases,  but  not  in  all  of  them.     (Rev.  Stat,  of  U.  S.,  §  711.) 

The  judiciary  act  of  1789  (1  U.  S.  Stat,  at  Large,  73),  in  the 
eleventh  section  thereof,  gave  to  the  Circuit  Courts  of  the  United 
States  "  original  cognizance,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars,  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is 
between  a  citizen  of  the  State  where  it  is  brought  and  a  citizen 
of  another  State."  So,  also,  the  first  section  of  the  act  of  March 
8,  1875  (18  U.  S.  Stat,  at  Large,  470),  in  five  classes  of  cases, 
gives  original  jurisdiction  to  the  Circuit  Courts  of  the  United 
States,  "  concurrent  with  the  courts  of  the  several  States,"  and 
hence  suits  in  these  cases  may  be  brought  in  either  class  of  courts. 

The  fact  that  an  extradition  case,  by  reason  of  the  law  that 
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governs  it,  involves  a  Federal  element  in  virtue  of  which  a  Fed- 
eral court  may  exercise  a  habeds  corpus  jurisdiction  in  such  a 
case,  by  no  means  justifies  the  inference  that  State  courts  may 
not  exercise  a  similar  jurisdiction  in  such  cases.  There  is  no  basis 
for  this  inference  in  the  Constitution  and  laws  of  the  United 
States,  since  there  are  several  classes  of  cases  in  which  the  juris- 
diction of  the  two  classes  of  courts  is  concurrent.  W^e  think  that 
extradition  cases  form  one  of  these  classes ;  and  this  is  the  view 
which  is  sustained  by  the  practice  of  both  classes  of  courts.  Con- 
gress, certainly,  has  not  excluded  the  habeas  corpus  jurisdiction 
of  State  courts  in  these  cases ;  and  if  their  habeas  corpus  power, 
as  granted  and  defined  by  State  laws,  embraces  such  cases,  then 
no  reason  exists,  in  the  Federal  cognizance  of  the  same  cases, 
why  the  power  may  not  be  exercised. 

It  necessarily  results  from  this  view  that  the  Circuit  Court  of 
the  United  States  for  the  District  of  California,  in  the  case  of  In 
re  Rdbhj  discharged  the  petitioner  from  a  custody  to  which  he 
was  lawfully  committed  by  the  order  of  the  Superior  Court  of 
San  Francisco.  The  latter  court,  under  the  laws  of  California, 
had  a  habeas  corpus  jurisdiction  in  the  case  of  Bayley ;  and  if 
fio,  then  it  had  the  right  to  compel  the  production  of  his  body  by 
Kobb  who,  within  the  jurisdiction  of  the  court,  held  Bayley  in 
custody.  This  jurisdiction  having  attached  to  the  case,  and  being 
in  the  process  of  being  exercised,  the  Circuit  Court  of  the  United* 
States  had  no  right  to  interfere  with  it,  or  discharge  Bobb  from 
a  custody  which  it  was  enforcing  against  him  for  his  contempt. 
In  doing  so  it  invaded  the  rights  of  the  Superior  Court  of  San 
Francisco,  and  made  it  impossible  for  that  court  to  complete  the 
exercise  of  a  jurisdiction  which  had  lawfully  attached  to  the  case. 

The  case  of  Robb,  subsequently  to  the  preparation  of  the  above 
argument,  was  upon  a  writ  of  error  to  the  Supreme  Court  of 
Calitbmia,  considered  by  the  Supreme  Court  of  the  United  States. 
{JRoHb  V.  CkmnoOyj  111  U.  S.  624.) 

Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the  court, 
stated  the  case,  and  also  the  extradition  provision  of  the  Consti- 
tution, and  the  provisions  of  the  act  of  February  12,  1793,  1  U. 
S.  Stat,  at  Large,  302,  as  reproduced  in  sections  5278  and  5279 
of  the  Eevised  Statutes  of  the  United  States.  Having  stated  the 
principles  set  forth  by  the  court  in  Ableman  v.  Booth  and  2^ 
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United  States  v.  Booik,  31  How.  506,  and  in  Tarbl^a  Caae^  13 
Wall.  397,  he  then  proceeded  a«  follows : 

From  this  review  of  former  decisions,  it  is  clear  that  the  qnes- 
tion  now  presented  has  never  been  determined  by  this  court.  In 
Ahleman  v.  Booth,  the  prisoner,  as  we  have  seen,  was  held  in 
custody  by  an  officer  of  the  United  States,  nnder  a  warrant  of 
commitment  from  a  commissioner  of  a  Circuit  Court  of  the  United 
States,  for  an  offense  against  the  laws  of  the  general  government. 
In  United  States  v.  Booths  he  was  in  custo^  in  pursuance  of  a 
judgment  of  a  court  of  the  United  States  founded  upon  an  in- 
dictment, charging  him  with  an  offense  against  the  laws  of  the 
United  States.  In  Tarhle^s  6W^,  the  person  whose  discharge  was 
sought  was  held  as  an  enlisted  soldier  of  the  army,  by  an  officer 
of  that  army  acting  directly  under  the  Constitution  and  laws  of 
the  United  States. 

Ko  such  questions  are  here  presented,  unless  it  be,  as  daimed, 
that  the  plaintiff  in  error  is,  within  the  principles  of  former  ad- 
judications, an  officer  of  the  United  States,  wielding  the  authority 
and  executing  the  power  of  the  nation.  We  are  all  of  opinion 
that  lie  was  not  such  an  officer,  but  was  and  is  simply  an  agent 
of  the  State  of  Oregon,  invested  with  authority  to  receive,  in  her 
behalf,  an  alleged  fugitive  from  the  justice  of  tliat  State.  By  the 
very  terms  of  the  statute  under  which  the  executive  authority  of 
Oregon  demanded  the  arrest  and  surrender  of  the  fugitive,  he  is 
described  as  the  "agent  of  such  authority." 

It  is  true  that  the  executive  authority  of  the  State  in  which  the 
fugitive  has  taken  refuge,  is  under  a  duty  imposed  by  the  Con- 
'  stitution  and  laws  of  the  United  States,  to  cause  his  surrender 
upon  proper  demand  by  the  executive  authority  of  the  State 
from  which  he  fled.  It  is  equally  tnie  that  the  authority  of  the 
agent  of  the  demanding  State  to  bring  the  fugitive  within  its 
territorial  limits,  is  expressly  conferrea  by  the  statutes  of  the 
United  States,  and,  therefore,  while  so  transporting  him,  he  is,  in 
a  certain  sense,  in  the  exercise  of  an  authority  derived  from  the 
United  States.  But  these  circumstances  do  not  constitute  him  an  offi- 
cer of  the  United  State8,within  the  meaning  of  former  decisions. 
He  is  not  appointed  by  the  United  States,  and  owes  no  duty  to  the 
National  Grovernment,  for  a  violation  of  which  he  may  be  punished 
by  its  tribunals  or  removed  from  office.  His  authority,  in  the 
first  instance,  comes  from  the  State  in  which  the  fugitive  stands 
charged  with  crime.  He  is,  in  every  substantial  sense,  her  agent, 
as  well  in  receiving  custody  of  the  fugitive,  as  in  transporting  hira 
to  the  State  under  whose  commission  he  is  acting.  Wliat  he 
does,  in  execution  of  that  authority,  is  to  the  end  that  the  viola- 
tion of  the  laws  of  his  State  may  be  punished.  The  fugitive  is 
arrested  and  transported  for  an  offense  against  her  laws,  not  for 
an  offense  against  the  United  States. 
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The  essential  dijf erenoe,  therefore,  between  the  cases  heretofore 
determined  and  the  present  one  is,  that  in  the  former^  the  judicial 
autliorities  of  the  State  claimed  and  exercised  the  right,  upon 
habeas  oarpusy  to  release  persons  held  in  custody  in  pursuance  of 
the  judgment  of  a  court  of  the  United  States,  or  by  order  of  a 
Circuit  Court  commissioner,  or  by  officers  of  the  United  States 
in  execution  of  their  laws ;  while,  in  the  present  case,  the  person 
who  sued  out  the  writ  was  in  the  custody  of  an  agent  of  another 
State,  charged  with  an  offense  against  her  laws. 

Underlying  the  entire  argument  in  behalf  of  the  plaintiff  in 
error  is  the  idea  that  the  judicial  tribunals  of  the  State  are  ex- 
cluded altogether  from  the  consideration  and  determination  of 
questions  involving  an  authority,  or  a  right,  privilege,  or  immun- 
ity, derived  from  the  Constitution  and  the  laws  of  the  United 
States.  But  this  view  is  not  sustained  by  the  statutes  defining 
and  regulating  the  jurisdiction  of  the  courts  of  the  United  States. 
In  establishing  those  courts,  Congress  has  taken  care  not  to  ex- 
clude tlie  jurisdiction  of  the  State  courts  from  every  case  to  which, 
by  the  Constitution,  the  judicial  power  of  the  United  States  ex- 
tends. In  the  ludiciary  act  of  1789  it  is  declared  that  the  Cir- 
cuit Courts  of  the  United  States  shall  have  original  cognizance, 
"  concurrent  with  the  courts  of  the  several  States,"  of  all  suits  of 
a  ci\dl  nature,  at  common  law  or  in  equity,  involving  a  certain 
amount,  in  which  the  United  States  are  plaintiffs  or  petitioners, 
or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  State 
where  the  suit  is  brought  and  a  citizen  of  another  State. 

By  section  711  of  the  Revised  Statutes  of  the  United  States, 
as  amended  by  the  act  of  February  18,  1875,  jurisdiction,  exclus- 
ive of  the  courts  of  the  several  States,  is  vested  in  the  courts  of 
the  United  States  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States ;  of  all  suits  for  penalties  and  for- 
feitures incurred  under  their  laws ;  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction;  of  seizures  under  the  laws  of  the  Unitea 
States,  on  land  or  on  waters  not  within  admiralty  and  maritime 
jurisdiction  ;  of  all  cases  arising  under  the  patent-right  or  copy- 
right laws  of  the  United  States;  of  all  matters  and  proceedings 
in  bankruptcy ;  and  of  all  controversies  of  a  civil  nature,  where  a 
State  is  a  party,  except  between  a  State  and  its  citizens,  or  between 
a  State  and  citizens  or  other  States  or  aliens ;  the  jurisdiction  of 
the  States  remaining  unaffected,  in  all  other  cases  to  which  the 
judicial  power  of  the  United  States  may  be  extended. 

And  by  the  act  of  March  3,  1875,  the  original  jurisdiction  of 
the  Circuit  Courts  of  the  United  States  is  enlargea  so  as  to  em- 
brace all  suits  of  a  civil  nature,  at  common  law  or  equity,  involv- 
ing a  certain  amount,  arising  under  the  Constitution,  or  laws  of 
the  United  States,  or  treaties  made,  or  which  shall  be  made,  under 
their  authority,  or  in  which  the  United  States  are  plaintiffs  or 
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petitioners,  or  in  which  there  shall  be  a  controversy  between 
citizens  of  difiEerent  States,  or  a  controversy  between  citizens  of 
the  same  State  claiming  lands  nnder  grants  of  different  States,  or 
a  controversy  between  citizens  of  a  State  and  foreign  States, 
citizens,  or  sabjects.  But  it  is  expressly  declared  that  iu  sach 
cases  their  jurisdiction  is  "concurrent  witn  the  courts  of  the  several 
States," — the  jurisdiction  of  the  latter  courts  being,  of  course, 
subject  to  the  right  to  remove  the  suit  into  the  proper  conrt  of 
the  United  States,  at  the  time  and  in  the  mode  prescribed,  and  to 
the  appellate  power  of  this  court,  as  established  and  regulated  by 
the  Constitution  and  laws  of  the  United  States.  So,  that  a  State 
court  of  original  jurisdiction,  having  the  parties  before  it,  may, 
consistently  with  existing  Federal  legislation,  determine  eases  at 
law  or  in  equity,  arising  under  the  Constitution  or  laws  of  tlie 
United  States,  or  involving  rights  dependent  upon  such  Constitu- 
tion or  law. 

Upon  the  State  courts,  equally  with  the  courts  of  the  Union, 
rests  the  obligation  to  guard,  enforce  and  protect  every  right 
granted  or  secured  by  the  Constitution  of  the  United  States  and 
the  laws  made  in  pursuance  thereof,  whenever  those  rights  are 
involved  in  any  suit  or  proceeding  before  them ;  for,  the  Jud^ 
of  the  State  courts  are  required  to  take  an  oath  to  support  that 
Constitution,  and  they  are  bound  by  it,  and  the  laws  of  the 
United  States,  made  in  pursuance  thereof,  and  all  treaties  made 
under  their  authority,  as  the  supreme  law  of  the  land,  '^  any  thing 
in  the  constitution  or  laws  of  any  State  to  the  contrary  notwith- 
standing."  If  they  fail  therein,  and  withhold  or  deny  rights, 
privileges,  or  immunities  secured  by  the  Constitution  and  laws  of 
the  United  States,  the  party  aggrieved  may  bring  the  case  from 
the  highest  court  of  the  State  in  which  the  question  could  be 
decided,  to  this  court  for  final  and  conclusive  determination. 

The  recognition,  therefore,  of  the  authority  of  a  State  court,  or 
of  one  of  its  Judges,  upon  writ  of  habeas  corpuSy  to  pass  upon 
the  legality  of  the  imprisonment,  within  the  territory  of  that 
State,  of  a  person  held  in  custodv  —  otherwise  than  imder  the 
judgment  or  orders  of  the  judicial  tribunals  of  the  United 
States,  or  by  the  order  of  a  commissioner  of  a  Circuit  Court, 
or  by  officers  of  the  United  States  acting  under  their  laws 
—  cannot  be  denied  merely  because  the  proceedings  involve  the 
determination  of  rights,  privileges,  or  immunities  derived  from 
the  nation,  or  require  a  construction  of  the  Constitution  and  laws 
of  the  United  States.  Congress  has  not  undertaken  to  invest  the 
judicial  tribunals  of  the  United  States  with  exclusive  jurisdiction 
of  issuing  writs  of  habeas  corpiM  in  proceedings  for  the  arrest  of 
fugitives  from  justice  and  their  delivery  to  the  authorities  of  the 
State  in  which  they  stand  charged  with  crime. 
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When  a  demand  has  been  made,  In  accordance  with  the  Con- 
stitution of  the  United  States,  by  the  State  from  which  the  fugi- 
tive has  fled,  upon  the  executive  authority  of  the  State  in  which 
he  is  found,  that  instrument,  indeed,  makes  it  the  duty  of  the 
latter  to  cause  his  arrest  and  surrender  to  the  executive  authority 
of  the  demanding  State,  or  to  the  agent  of  such  authority.  But 
if  it  should  appear,  upon  the  face  of  the  warrant  issued  for  the 
arrest  of  the  fugitive,  that  such  demand  was  not  accompanied  or 
supported  by  a  copy,  certified  to  be  authentic,  of  any  indictment 
found  against  the  accused,  or  of  any  affidavit  made  before  a  mag- 
istrate of  the  demanding  State  charging  the  commission  by  him 
of  some  crime  in  the  latter  State,  could  it  be  claimed  that  the 
arrest  of  the  fugitive  would  be  in  pursuance  of  the  acts  of  Con- 
gress, or  that  the  agent  of  the  demanding  State  had  authority  ^rom 
the  United  States  to  receive  and  hold  him  to  be  transported  to 
that  State  ? 

This  question  could  not  be  answered  in  the  affirmative,  except 
upon  the  supposition,  not  to  be  indulged,  that,  so  far  as  the  Consti- 
tution and  the  legislation  of  Congress  is  concerned,  the  transport- 
ing of  a  person  beyond  the  limits  of  the  State  in  which  he  resides, 
or  happens  to  be,  to  another  State,  depends  entirely  upon  the 
arbitrary  will  of  the  executive  authorities  of  the  State  demand- 
ing and  of  the  State  surrendering  him.  Whether  the  warrant  of 
arrest,  issued  by  the  Governor  of  California  for  the  arrest  of 
Bayley  appearea,  upon  its  face,  to  be  authorized  and  required  by 
the  act  oi  Congress ;  that  is,  whether,  upon  its  face,  a  case  was 
made  behind  which  the  State  courts  or  officers  could  not  go,  con- 
sistently with  the  Constitution  and  laws  of  the  United  States,  are 
questions  upon  which  it  is  unnecessary  to  express  an  opinion. 

What  we  decide  —  and  the  present  case  requires  nothing  more 
—  is,  that,  so  far  as  the  Constitution  and  laws  of  the  United 
States  are  concerned,  it  is  competent  for  the  courts  of  the  State 
of  California,  or  for  any  of  her  judges  —  having  power,  under  her 
laws,  to  issue  writs  of  habeas  corpus —  to  determine,  upon  writ 
of  habeas  corjpvs^  whether  the  warrant  of  arrest  and  the  delivery 
of  the  fugitive  to  the  agent  of  the  State  of  Oregon,  were  in  con- 
formity with  the  statutes  of  the  United  States ;  if  so,  to  remand 
him  to  the  custody  of  the  agent  of  Oregon.  And,  since  the 
alleged  fugitive  was  not,  at  the  time  the  writ  in  question  issued, 
in  the  custody  of  the  United  States,  by  any  of  their  tribunals  or 
officers,  the  court  or  judge  issuing  it  did  not  violate  any  right, 
privilege  or  immunity  secured  by  the  Constitution  and  laws  of 
the  United  States,  in  requiring  the  production  of  the  body  of  the 
fugitive  upon  the  hearing  of  the  return  to  the  writ,  to  the  end 
that  he  might  be  discharged  if,  upon  hearing,  it  was  adjudged 
that  his  detention  was  unaulhorized  by  the  act  of  Conj^ress  pro- 
viding for  the  arrest  and  surrender  of  fugitives  from  justice,  or 
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by  the  laws  of  the  State  in  which  he  was  found.  The  writ  was 
without  value  or  effect  unless  the  body  of  the  accused  was  pro- 
duced. 

Subject,  then,  to  the  exclusive  and  paramount  authority  of  the 
national  government,  by  its  own  judicial  tribunals,  to  determine 
whether  persons  held  in  custody  by  authority  of  the  courts  of  the 
United  States,  or  by  the  commissioners  of  such  courts,  or  by 
officers  of  the  genejral  government,  acting  under  its  laws,  are  so 
held  in  conformity  with  law,  the  States  have  the  right,  by  their 
own  courts,  or  by  the  judges  thereof,  to  inquire  into  the  grounds 
upon  which  any  person,  within  their  respective  territorial  limits, 
is  restrained  of  his  liberty,  and  to  discharge  him,  if  it  be  ascer- 
tained that  such  restraint  is  illegal ;  and  this,  notwithstanding 
such  illegality  may  arise  from  a  violation  of  the  Constitution  or 
the  laws  of  tne  United  States. 

It  is  proper  to  say,  that  we  have  not  overlooked  the  recent 
elaborate  opinion  of  the  learned  judge  of  the  Circuit  Court  of 
the  United  States  for  the  district  of  California  in  In  re  Robh^  19 
Fed.  Bep.  26.  But  we  have  not  been  able  to  reach  the  concluaioa 
announced  by  him. 

For  the  reasons  we  have  stated,  and  without  considering  other 
questions  discussed  by  counsel,  the  judgment  of  the  Supreme 
Court  of  California  must  be  affirmed. 

The  Supreme  Court  of  California,  whose  judgment  is  here 
affirmed,  held,  that  **the  Superior  Court  of  San  Francisco  has 
power  to  compel  the  production  of  the  body  of  a  prisoner  before 
it,  and  has  jurisdiction  to  inquire  into  the  cause  of  detention," 
and  that  "  if  the  party  having  the  prisoner  in  charge  refuse  to 
produce  him  in  obedience  to  the  writ  of  habeas  corpus^  he  is  guilty 
of  a  contempt  of  court."  (1  Pac.  Rep.  881.)  This  doctrine  was 
held  with  reference  to  the  case  of  Bayley,  and  the  refusal  of  Robb 
to  produce  his  body  before  the  Superior  Court  of  San  Francisoo ; 
and  the  Supreme  Court  of  the  United  States  affirms  the  correct- 
ness of  the  doctrine,  and,  in  effect,  overrules  both  the  decision  and 
the  reasoning  of  Judge  Sawyer  in  In  re  Hohb^  19  Fed.  Hep.  26. 

The  new  doctrine  on  this  subject  adopted  by  Judge  Sawyer, 
and  in  defense  of  which  "Wm.  Alfred  Clarke,  of  the  San  Fran- 
cisco bar,  has  recently  published  a  pamphlet,  is  thus  set  aside  by 
the  supreme  judicial  authority  of  the  land. 
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CHAPTER  XIL 

Limitation  of  the  Jukibdiotion. 

The  eleven  preceding  ehaptens  have  been  devoted  to  the  con- 
sideration of  the  various  qnestions  thi^t  relate  to  inter-State  extra- 
dition, viewed  as  a  process  of  getting  legal  possession  of  a  fugi- 
tive criminal,  and  removing  him  to  the  State  or  Territory  from 
which  he  had  fled,  and  against  whose  laws  he  is  charged  with 
having  committed  an  ofiensa  This  is  the  object  of  the  process ; 
and  when  this  object  has  been  gained,  th^i  the  whole  work  of 
extradition  has  been  completed. 

There  remains,  however,  an  important  question  to  be  considered ; 
and  that  question  is  whether  the  custody  of  the  party,  thus  ob- 
tained, is,  by  reason  of  the  manner  of  obtaining  it,  limited  in  the 
use  thereof  to  the  specific  purpose  set  forth  in  the  extradition 
proceedings,  or  may  be  extended  to  other  and  diflEerent  purposes. 
May  this  party  be  put  on  trial  for  a  crime,  committed  prior  to  his 
extradition,  different  from  the  one  specified  in  the  demand  and 
delivery?  May  his  coerced  presence  in  the  demanding  State  or 
Territory  be  there  used  for  his  arrest  in  a  civil  action  and  the  en- 
forcement of  a  debt  claim  against  him  ?  The  avowed  object  of 
his  extradition  having  been  accomplished,  is  he  then  entitled  to  a 
reasonable  opportunity  of  departure  from  the  State  or  Territory, 
if  committing  no  offense  therein,  before  being  subjected  to  any 
other  legal  process  ?  In  a  word,  is  the  jurisdiction  to  be  exercised 
over  him  special  and  limited  to  the  purpose  for  which  the  custody 
was  gained,  or  is  it  general  and  apnlieable  to  any  purpose  known 
to  law? 

These  are  grave  questions,  and  no  treatise  on  the  subject  of  ex- 
tradition would  be  at  all  complete  if  it  omitted  to  consider  them. 
The  same  questions  substantially  arise  in  cases  of  international  ex- 
tradition, and  were  considered  in  Part  I  of  this  treatise.  "What 
then  is  the  proper  answer  to  be  given  to  these  questions,  when 
the  extradition  is  between  the  different  States  of  this  Union,  and 
is  regulated  by  the  Constitution  and  laws  of  the  United  States  ? 

The  design  of  this  chapter  will  be,  by  an  examination  of  judicial 
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authorities  and  of  the  Constitution  of  the  United  States,  to  asoer- 
tain  what  is  the  truth  in  respect  to  the  point  stated. 

1.  General  Rules  of  Law.  —  It  is  well  settled,  as  a  general 
rule  or  principle  of  law,  that  a  person  who,  being  without  the 
jurisdiction  of  a  court,  has  been  brought  within  it  on  a  criminal 
charge  as  a  mere  pretext  for  the  purpose  of  proceeding  against 
him  in  a  civil  action,  cannot  be  arrested  and  held  in  such  action  at 
the  suit  of  any  party  who  was  concerned  in  such  an  abuse  of  a 
legal  process.  The  criminal  charge  in  such  a  case  is  practically  a 
deception  ;  and  the  courts  have  very  properly  decided  that  the 
party  or  parties  to  such  deceptions  shall  derive  no  advantages 
therefrom.  {Ga/rperder  v.  Spooner^  2  Sandf.  717;  Stielling  v. 
Watrona^  3  Paige,  314;  WdU  v.  Oumey^  8  Barn.  &  Cresw.  709; 
BenninghoffY.  OsweU,  37  How.  Pr.  236 ;  MetcaLf  v.  Clarke^  41 
Barb.  45 ;  Seamer  v.  Hobinsony  3  Duer,  622 ;  and  ^ay  v.  Oatlet/j 
6  Wis.  42.) 

The  Supreme  Court  of  Illinois,  in  Wanzer  v.  Bright^  52  Ills. 
35,  laid  down  the  following  doctrine  on  this  subject :  1.  That 
no  court  will  take  jurisdiction  of  a  party  when  it  is  obtained  by 
fraud :  that  a  defendant  is  not  amenable  to  process  unless  he  is 
in,  or  voluntarily  comes  within,  the  territorial  jurisdiction  of  the 
court :  and  that  even  a  valid  and  lawful  act  cannot  be  accomplislied 
by  such  unlawful  means  as  enticing  a  party  by  fraud  to  come 
within  the  jurisdiction  of  the  court,  so  as  to  subject  him  to  pro- 
cess. 2.  That  when  a  party  has  been  fraudulently  induced  to 
come  within  the  jurisdiction  of  a  court,  so  as  to  render  him  or  his 
property  amenable  to  its  process,  he  may  have  his  action  there- 
for. 3.  That  where  a  party  was  decoyed  from  one  State  into  an- 
other, for  the  purpose  of  his  arrest  in  the  latter  State,  in  a  civil 
action,  the  creditors  guilty  of  such  fraudulent  conduct  and  abuse 
of  process,  not  only  could  not  make  them  availing  for  the  pur- 
pose intended,  but  were  liable  to  an  action  at  the  suit  of  the  party 
for  the  illegal  arrest  and  imprisonment. 

The  fraud  in  this  case  consisted  in  writing  a  letter  which  was 
a  mere  fabrication,  and  was  designed  to  decoy  the  party  from  an- 
other State  to  Chicago,  where,  immediately  upon  his  arrival,  he  was 
arrested  in  a  civil  action.  The  court  held  that  the  creditors  who 
were  gnilty  of  this  trick,  were  not  only  not  entitled  to  derive  any 
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benefit  therefrom,  but  were  amenable  in  an  action  against  them 
therefor. 

The  American  Law  Record^  vol.  6,  p.  644,  contains  a  brief  re- 
cital of  three  cases  in  which  the  court  hold  that  a  party,  invited 
into  the  jurisdiction  for  consultation  on  business  affairs,  cannot  be 
served  with  summons  before  he  has  had  a  reasonable  time  to  depart, 
after  the  termination  of  the  business  on  which  he  was  invited  to 
come  within  the  jurisdiction.  z 

It  is  a  general  principle  that,  where  one  is  compelled  by  the 
operation  of  law  to  be  in  a  place  which  is  not  his  ordinary  home, 
the  law  will  protect  him  for  the  time  being,  against  all  legal  pro- 
cesses for  his  arrest  in  that  place,  unless  ho  there  commits  an  of- 
fense. It  was  on  this  principle  that  the  Supreme  Court  of  Mich- 
igan, in  Watson  v.  27ie  Judge  of  the  Superior  Court  of  Detroit, 
40  Mich.  729,  held  that  an  arrest  by  a  State  court  of  a  person 
attending  under  process  of  a  Federal  court  is  unlawful,  whether 
the  Federal  court  interfered  or  not. 

No  sufficient  reason  can  be  assigned  why  these  principles  of  law 
should  not  be  applied  in  extradition  cases,  so  as  to  guard  the  pro- 
cess against  abuse,  or  diversion  from  the  purpose  intended  by  the 
Constitution.  The  use  of  the  process  for  any  other  purpose  is  an 
abuse.  On  this  point  Judge  Cooley  uses  the  following  strong 
and  emphatic  language : 

"  To  obtain  the  surrender  of  a  man  on  one  charge,  and  then 
put  him  upon  trial  on  another,  is  a  stress  abuse  of  the  constitu- 
tional compact.  We  believe  it  to  be  a  violation  also  of  legal 
principles.  It  is  a  general  rule  that,  where  by  compulsion  of  law 
a  man  is  brought  within  the  jurisdiction  for  one  purpose,  his  pres- 
ence shall  not  be  taken  advantage  of  to  subject  him  to  legal  de- 
mands or  legal  restraints  for  another  purpose.  The  legal  privi- 
leges from  arrest,  when  one  is  in  the  performance  of  a  legal  duty 
away  from  his  home,  rest  upon  this  rule,  and  they  are  merely  the 
expressions  of  reasonable  exemption  from  unfair  advantages. 
The  reason  of  the  rule  applies  to  these  cases ;  and  it  should  be 
held,  as  it  recently  has  been  in  Kentucky,  that  the  fugitive  sur- 
rendered on  one  charge  is  exempt  from  prosecution  on  any  other. 
He  is  within  the  State  by  compulsion  oi  law  upon  a  single  accu- 
sation. He  has  a  right  to  have  that  disposed  of,  and  then  to  de- 
part in  peace."    {Princeton  JRevieWj  January,  1879,  p.  176.) 

Courts,  as  will  appear  in  the  sequel,  have  not  always  adopted 
this  view ;   and  yet  it  is  the  only  just  and  proper  view  in  the 
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premises,  and  the  only  view  that  is  oonsisteut  with  the  letter  and 
intent  of  the  constitational  provision  relating  to  extradition. 

8.  Williams  y.  Baocm^  10  Wend.  63&—  The  facts  in  this  ease 
were  as  follows : 

Bacon  was  brought  into  the  State  of  New  York,  as  a  fugitive 
from  justice,  by  a  requisition  of  the  Governor  of  the  State  upon 
the  Grovemor  of  Massachusetts.  He  was  tried  and  acquitted  of 
the  charge  brought  against  him  ;  yet  while  in  the  custody  of  the 
sheriff  and  before  his  trial,  he  was  arrested  on  five  writs  of  capias  ad 
respondend/wm,  in  actions  foonded  upon  contract,  and  was  detained 
thereon  after  bis  acquittal.  He  sued  out  a  Aa&ea«  corpus  and  was 
discharged  from  custody  by  a  commissions.  While  the  subject 
was  under  advisement  before  the  commissioner  who  issued  the  writ 
of  hdbeoji  carpus^  the  attorney  for  the  plaintiff  in  this  cause,  who 
had  issued  one  of  the  five  writs  upon  which  the  defendant  had 
been  arrested,  sued  out  the  oapiody  and  obtained  an  order  to  hold 
to  bail,  on  which  last  capias  the  defendant  was  arrested,  after  he 
was  set  at  large  under  the  Iidbeas  corpus.  A  motion  was  then 
made  to  set  aside  the  capias  last  issued  and  the  arrest  under  it. 

In  regard  to  this  motion,  the  court.  Judge  Nelson  delivering 
the  opinion,  said : 

^^  It  is  well  settled  in  England  that  a  person  in  custody  of  the 
marshal  or  sheriff  on  a  criminal  charge,  before  or  after  convic- 
tion, is  subject  to  a  civil  action,  if  leave  of  a  court  or  a  judge  in 
vacation  is  first  granted.  (Chitty's  Cr.  L.  661;  Foster  sCr.  L. 
61, 2 ;  Todd's  Pr.  306 ;  2  Archb.  Pr.  122 :  2  New.  R.  245.)" 

^^  The  defendant  is  not  within  the  rule  privileging  suitors  and 
witnesses  from  arrest  whilst  going  to,  attending  at,  and  returning 
from  court ;  for,  if  so,  the  rule  allowing  crimmals  in  custody  to 
be  charged  in  civil  actions  would  not  have  been  established,  for 
the  privilege  would  have  been  an  answer  to  the  suit.  It  would 
be  unjust  and  unreasonable  to  extend  the  privilege  to  cases  of  this 
kind  ;  for  it  must  continue,  if  it  exist  at  all,  during  the  whole 
period  of  the  criminal  custody.  It  might  and  would  bad  to  great 
abuse." 

^^  There  is  no  pretense  that  the  criminal  proceeding  in  this  case 
was  a  mere  pretext  to  bring  the  defendant  within  the  jurisdiction 
of  the  court  for  the  purpose  of  proceeding  against  liim  civiliier. 
The  argument  of  the  defendant's  counsel  in  this  particular  is  not 
supported  by  the  facts  of  the  case.  Had  such  fact  appeared,  the 
defendant  would  have  been  discharged.  As  it  is,  tnc  motion  is 
denied,  with  costs." 
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The  ruling  in  this  case  is  that,  if  there  is  no  evidence  showing 
that  the  proceedings  in  extradition  were  instituted  for  the  purpose 
of  bringing  the  party  within  the  jurisdiction  of  the  court  in  order 
to  proceed  against  him  in  a  civil  action  an  arrest  in  such  action, 
one  having  been  made,  will  not  be  set  aside.  If,  however,  it  ap- 
pears that  such  was  the  real  object  of  the  extradition  proceed- 
ings, then  the  party,  if  arrested  in  a  civil  action,  will  be  discharged 
therefrom. 

The  deliverance  of  Judge  Nelson  makes  no  distraction  between 
an  ordinary  arrest  of  a  party  on  a  criminal  charge,  already  within 
the  jurisdiction  of  the  court,  and  the  case  in  which  a  party  has 
been  brought  within  that  jurisdiction  by  the  proeeee*  of  extradi- 
tion. In  the  latter  case  the  party  was  demanded  by  one  State 
of  another  State,  on  a  specific  charge  of  crime,  and  on  the  basis 
of  this  charge  delivered  up  that  he  might  be  tried  for  the  crime 
charged.  A  custody  thus  obtained  differs  very  materially  from 
that  obtained  by  an  ordinary  arrest.  The  action  of  the  deliver- 
ing State  in  withdrawing  from  the  accused  the  right  of  asylum, 
and  handing  him  over  to  another  jurisdiction  on  the  charge  of  a 
specific  crime,  and  the  action  of  the  demandi^  State  in  desig- 
nating the  crime  for  which  the  custody  is  sought,  raise  a  question 
of  good  faith  as  between  these  States  that  does  not  exist  at  all  in 
an  ordinary  arrest  on  a  criminal  charge.  The  two  cases  are  by  no 
means  identical. 

3.  Underwood  y.  Fetter,  6  N.  T.  Leg.  Ofts.  6«.  —  The  de- 
fendant in  this  case  was  indicted  in  the  city  of  New  York  for 
obtaining  goods  on  false  pretenses,  and,  on  a  requisition  by  the 
Governor  of  the  State  of  New  York,  addressed  to  the  Governor 
of  Louisiana,  was  brought  to  the  city  of  New  York  as  a  fugitive 
from  justice.  While  on  his  way  from  New  Orleans,  one  of  the 
creditors,  together  with  the  agent  employed  by  the  plaintiff  and 
all  the  other  creditors,  went  to  Baltimore  for  the  purpose  of  meet- 
ing him  there,  and,  if  possible,  arranging  the  business  matters  in 
controversy  between  him  and  his  New  York  creditors. 

These  parties  failed  to  meet  the  defendant  at  Baltimore,  as  was 

by  them  proposed.     Being  brought  to  the  city  of  New  York,  he 

was  admitted  to  bail  on  the  criminal  indictment ;  and  then,  on 

the  application  of  the  plaintiff,  who  was  one  of  these  creditors, 
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he  was  taken  into  coBtody  bj  virtue  of  a  capias  ad  respondendunij 
and,  in  default  of  bail,  was  committed  to  prison. 

The  coansel  for  the  defendant,  in  the  light  of  these  facts,  moved 
for  his  discharge  from  this  arrest,  on  his  filing  common  baiL  One 
of  the  grounds  of  the  motion  was  ^^  that  the  plaintifi,  having 
brought  the  defendant  within  the  jurisdiction  of  the  court  bj 
his  own  procurement  on  a  criminal  charge,  could  not,  during  his 
forced  residence  here,  commence  civil  suits  against  him,"  and 
that  the  plaintiff  should  not  be  allowed  '^  to  make  the  criminal  law 
the  instrument  for  the  collection  of  his  debts." 

Judge  Edwardsy  who  was  one  of  the  judges  of  the  Supreme 
Oourt  and  who  heard  the  case  at  Chambers,  granted  the  motion 
and  discharged  the  defendant  from  the  arrest  upon  his  filing  com- 
mon bail,  provided  that  he  stipulated  to  bring  no  action  of  false 
imprisonment  against  the  plaintiff  for  such  arrest.  The  Judge 
said,  '^  that  the  plaintiff,  having  taken  criminal  proceedings  against 
the  defendant,  and  brought  him  within  this  State,  should  not 
then  be  allowed  to  arrest  him  upon  civil  process." 

The  plaintiff  explicitly  denied  that  the  object  of  the  extradi- 
tion  proceeding  #as  to  secure  the  opportunity  of  instituting  the 
civil  suit ;  and  yet  the  Judge  laid  down  this  doctrine  as  applicable 
to  the  case,  and  furnishing  a  good  reason  for  the  discharge,  not- 
withstanding the  plaintiff 's  denial. 

4.  Lagrave's  Case,  14  Abb.  Pr.  [N,  S.]  333.  —  This  case,  in 
some  of  its  aspects,  has  already  been  considered  in  Part  I.  It  is 
recalled  for  further  examination,  because  some  phases  of  it  are 
pertinent  in  the  present  connection. 

Lagrave,  who  had  been  extradited  from  France  by  the  procure- 
ment of  certain  creditors  in  the  city  of  New  York,  and  against 
whom,  on  his  arrival  at  that  city,  some  of  these  creditors  insti- 
tuted civil  actions  in  which  he  was  arrested,  was  brought,  in  the 
first  instance,  before  Judge  Fancher,  one  of  the  Judges  of  the 
Supreme  Court  of  New  York,  on  writs  of  habeas  corpus  and 
certiorari.  The  extradition  was  wrongfully  made  since  the  of- 
fense charged  was  not  an  extradition  crime  in  the  treaty  between 
the  United  States  and  France.  Judge  Fancher  said  in  regard  to 
the  case : 
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^'  It  mast  be  conceded  that  if  the  creditors,  who  procured  and 
caused  to  be  served  on  the  relator  the  orders  of  arrest  in  civil 
actions,  are  responsible  for  the  seizure  of  the  relator  on  French 
soil,  and  for  his  extradition  to  the  United  States,  there  has 
been,  according  to  the  principle  of  several  well  considered  au- 
thorities, sucli  an  abuse  of  process  as  will  require  the  court  to  set 
aside  the  arrest." 

After  a  careful  examination  of  all  the  facts  in  the  case,  the 
Judge  further  said : 

^^  The  result  of  these  remarks  is,  that  the  relator  was  not  legally 
arrested  in  the  several  orders  of  arrest  mentioned  in  the  return ; 
and  so  far  as  he  is  imprisoned  or  detained  because  of  them,  he  is 
entitled  to  bis  discharge." 

Lagrave  was,  however,  remanded  to  custody  on  the  ground  of 
a  bench  warrant,  in  which  he  was  declared  to  be  indicted  for  burg- 
lary, a  copy  of  which  was  annexed  to  the  sheriff's  return.  The 
fact  that  he  was  forcibly  brought  within  the  jurisdiction,  as  Judge 
Fancher  held,  was  no  ground  for  discharging  him  from  arrest  in 
a  criminal  matter,  and  hence,  while  discharging  him  as  to  the  civil 
actions,  the  Judge  remanded  him  "  to  the  custody  of  the  sheriff 
on  the  warrant  issued  on  the  indictment  in  the  General  Sessions 
against  him,  with  directions  to  take  the  relator  before  that  court 
to  answer  the  indictment." 

Mr.  H.  F.  Averill,  who  had  not  participated  in  the  proceedings 
which  resulted  in  bringing  Lagrave  within  the  jurisdiction, 
brought  a  separate  action  against  him,  and  the  summons  having 
been  served  on  him,  he  made  a  motion  before  Judge  Daniels  to 
have  the  same  set  aside.  The  Judge,  having  remarked  that  the 
extradition  of  Lagrave  appears  to  have  been  fraudulent,  proceeded 
to  say :  "  The  law  will  not  sanction  fraudulent  or  wrongful 
proceedings,  and,  for  this  reason,  it  deprives  the  party  taking 
them  of  all  the  advantages  he  attempts  to  derive  from  them.  He 
cannot  avail  himself  of  process  that  can  only  be  rendered  service- 
able as  a  triumph  of  fraud." 

The  simple  service  of  a  summons  upon  Lagrave,  requiring  him 
to  answer  the  allegations  of*  the  creditor,  did  not,  as  the  Judge 
held,  impose  any  restraint  on  his  person,  and  inasmuch  as  the 
summons  was  served  in  the  interest  of  a  creditor  who  had  no 
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participation  in  the  extradition  proceedings,  he  refoaed  to  eet  the 
process  aside.    The  opinion  concludes  as  follows: 

^'  In  principle,  there  can  be  no  practical  difference  between  the 
case  of  a  fugitive  brought  from  a  neighboring  State  under  the 
Constitution  and  laws  of  the  United  States,  and  one  brought  from 
a  foreign  country  under  the  provisions  of  treaties.  In  each  the 
right  of  freedom  to  return  is  precisely  the  same,  and  the  implied 
guaranty  of  that  right  under  the  laws  is  no  greater  in  one  case 
tnan  it  is  in  the  other ;  and  as  the  process  served  in  this  action 
did  not  interfere  with  the  full  and  complete  exercise  of  that  right 
by  the  defendant,  and  the  plaintiff  was  in  no  way  implicated  with 
the  parties  improperly  securing  his  return  to  this  country,  the 
previous  motion  must  be  denied  with  costs." 

It  is  true,  that  in  this  case  the  extradition  was  international,  yet 
the  principles  of  law  applied  to  it  by  Judge  Daniels,  hold  equally 
good  in  inter-State  extradition.  As  remarked  by  the  Judge, 
there  is  no  practical  difference  between  the  two  forms  of  extra- 
dition BO  far  as  abuse  of  the  process  is  concerned. 

The  case  of  Lagravo  was,  in  Bacharach  v.  Lagrave^  appellant, 
and  Adricmoe  v.  Lagra/oe^  appellant,  4  N.  T.  Supreme  CJourt 
(Thompson  and  Cook),  216,  carried  to  the  General  Term  of  the 
Supreme  Court  of  New  York,  and  the  order  of  the  Special  Term 
refusing  to  vacate  the  order  of  arrest  was  reversed  by  the 
General  Term. 

The  case  then,  in  Adriancej  appellant,  v.  Zagravej  59  N.  Y. 
110,  came  before  the  Court  of  Appeals  of  the  State  of  New  York, 
and  here  the  order  of  the  General  Term  was  reversed  and  that 
of  the  Special  Term  affirmed.  The  doctrine  held  by  the  Court 
of  Appeals  was  that  Lagrave  though  extradited  from  France  on 
a  criminal  charge,  was  subject  to  arrest,  before  he  could  return, 
on  a  civil  process.  Chief  Judge  Church,  after  alluding  to  previ- 
ous actions,  and  to  the  general  rule  of  law  which  excludes  parties 
concerned  in  fraudulent  extraditions  from  profiting  thereby  in 
bringing  civil  actions  against  the  accused,  said  :  ^^  But  this  rule 
does  not  apply  to  persons  not  concerned  in  the  trick  or  device  by 
which  the  party  was  brought  within  the  jurisdiction  of  the 
court." 

This,  in  effect,  adopts  the  view  stated  by  Judge  Nelson  in  WU- 
Itams  V.  Bacon^  supra,  in  application  to  a  case  of  inter-State  ex- 
tradition. 
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5.  Compton^  Anlt  &  Co*  y.  Wilder^  7  Amer.  Law  Becord^ 

21 2, — This  case  originally  came  before  the  Superior  Court  of 
Cincinnati,  and  the  facts  in  respect  to  it  are  stated  by  Judge 
Yaple,  as  follows : 

It  appears  that  D.  H.  Wilder,  upon  a  requisition  of  the  Gov- 
ernor of  Ohio,  directed  to  the  Governor  of  Pennsylvania,  was 
arrested  there  and  brought  to  Ohio  to  answer  to  a  criminal  charge 
for  an  alleged  act  made  indictable  and  punishable  by  the  laws  of 
Ohio,  the  alleged  offense  having  consisted  in  a  claim  that  he  had 
misrepresented  his  wealth  to  Compton,  Ault  &  Co.,  and  induced 
them  to  become  parties  to  a  note  for  some  $5,000,  which  they 
were  compelled  to  pay.  For  that  reason  he  was  brought  here. 
The  def endanik  waived  a  preliminarv  examination  and  was  bound 
over  to  answer  the  charge  before  tne  ffrand  jury  of  the  county 
and  the  Court  of  Common  Pleas,  if  the  grand  jury  should  find 
a  true  bill.     He  gave  bond  thereupon. 

After  he  had  given  his  bond  ana  was  discharged  —  on  the  same 
day  —  Compton,  Ault  «fe  Co.  brought  this  suit  to  recover  from 
IV^ilder  the  amount  of  money  they  claimed  they  had  lost  by  reason 
of  his  representations.  They  averred  further  that  the  obligation 
was  incurred  by  his  fraudulent  acts  and  misrepresentations.  They 
had  an  order  of  arrest  issued.  Wilder  was  arrested  and  summons 
was  served  upon  him.  He  files  a  motion  now  to  have  the  service 
of  the  summons  and  the  service  of  the  order  of  arrest  set  aside, 
and  asks  that  he  be  discharged . 

The  arrest  was  made  on  tne  same  day  he  was  bound  over,  and 
had  given  bond  on  the  criminal  charge,  9.nd  it  appears  prior  to  the 
time  that  a  through  train  would  start  for  Corry,  Pennsylvania, 
from  Cincinnati,  Mr.  Wilder  being  a  resident  of  Corry,  ]f ennsyl- 
vaiiia,  where  he  had  lived  some  years. 

That  motion  is  resisted.  Of  course,  it  is  not  claimed  that  a 
suit  cannot  be  brought  and  an  order  of  arrest  may  not  be  sworn 
out  and  prosecuted,  provided  a  valid  service  can  be  obtained.  But 
the  defendant  says  a  valid  service  cannot  be  obtained  under  the 
circumstances  under  which  this  one  was  obtained. 

It  may  be  remarked  that  Compton,  Ault  &  Co.  were  the  movers 
in  procuring  the  requisition  and  the  institution  of  the  criminal 
charge  against  Wilder  and  in  having  him  brought  here.  It  was 
at  their  instance  that  the  power  of  tne  State  of  Ohio  was  invoked, 
and  the  Governor  of  Pennsylvania  acted,  and  in  consequence  of 
which  Wilder  is  here. 

The  Judge,  having  explained  the  constitutional  provision  and 
the  law  of  Congress  relating  to  the  extradition  of  fugitive  crimi- 
nals, concludes  his  opinion  as  follows : 
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• 

If  a  stranger,  who  had  nothing  to  do  with  these  extradition 
proceedings,  had  found  Wilder  on  that  day  here  and  served  him 
with  process  and  got  out  a  capias,  whether  or  not  Wilder  conld 
have  set  aside  that  service,  because  he  had  been  brought  here  on 
a  requisition  originating  from  sources  witii  which  the  plaintiff  had 
nothing  to  do,  we  need  not  determine ;  nor  if  he  had  been  tried 
and  acquitted  and  then  these  parties  should  thereafter  issue  a  capins, 
or  if  he  had  been  arrested  for  another  crime  against  this  State. 
That  is  not  this  case.  The  case  is  still  broader  in  behalf  of  his 
rights  than  if  he  was  a  mere  suitor  at  court,  whether  as  a  volun- 
tary citizen  or  as  a  criminal.  He  is  not  a  citizen  of  Ohio .  He 
comes  here  by  virtue  of  a  veiy  extraordinwy  power  —  the  power 
of  the  United  States,  acting  through  the  Executive  of  the  State 
of  Pennsylvania,  and  one  tnat  he  cannot  resist  — and  then  the 
party  who  procures  the  requisition  brings  a  suit  before  he  has 
time  to  return,  and  the  question  is  whether  this  defendant  can 
say  that  that  is  an  abuse  of  the  extradition,  and  he  cannot  be  held 
to  answer  to  the  claim. 

These  plaintiff  who  got  out  the  requisition  say  they  did  it 
simply  for  the  purpose  ot  the  criminal  prosecution,  and  not  with 
any  ultimate  designs  for  a  civil  suit,  and  it  was  not  until  after  the 
bail  was  given  that  they  formed  the  intention  of  bringing  a  civil 
suit,  and  they  claim  that  for  that  reason  they  should  hold  him. 

It  seems  to  me  that  to  allow  that  as  valid,  even  taking  it  for 

f  ranted,  which  I  have  to  do,  that  it  is  all  true,  is  opening  the 
oor  to  a  very  easy  abuse  of  this  power.  A  man  may  simply  be 
careful  not  to  form  or  aver  any  purpose  until  certain  contingencies 
occur. 

I  take  this  to  be  the  rule,  that  where  parties  procure  the  extra- 
dition {Process,  and  have  a  partv  brought  into  another  State  on  a 
criminal  charge  growing  out  of  some  of  their  property  or  money 
rights,  these  parties  have  no  right  to  institute  a  civil  suit,  having 
its  origin  in  tne  alleged  crime.  I  think  a  person  who  would  un- 
dertake to  sustain  process,  if  it  can  be  done,  should  have  had,  at 
least,  no  direct  or  indirect  connection  with  the  procuring  of  the 
extradition  and  the  brining  of  the  partv  to  this  State  to  answer, 
for  it  comes  simply  to  this,  that  it  would  enable  a  citizen  of  Cin- 
cinnati to  extend  the  area  of  Ohio's  laws  beyond  the  State,  and 
bring  the  citizen  of  Pennsylvania  into  its  jurisdiction,  and  there 
compel  him  to  respond  to  civil  demands. 

We  must  bear  this  in  mind.  Wilder  lives  in  Corry.  If  he  has 
violated  any  of  the  rights  of  these  parties,  or  owes  them  any  thing, 
the  courts  are  open  there  and  will  administer  justice  as  faithfully 
"^        as  we  can  do  it. 

The  rule  I  have  indicated  will  have  to  be  adopted.  When 
criminals  are  extradited  and  brought  into  another  State,  those  who 
were  the  cause  of  having  the  requisition  sued  out,  directly  or  in- 
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directly,  are  forbidden  to  institnte  a  civil  suit  until  the  party  has 
a  reasonable  time  to  return.  Of  course  he  would  have  until  the 
train  went  out.  After  viewing  this  matter  in  all  its  consequences, 
I  feel  constrained  to  •  set  aside  the  service  of  summons  and  the 
service  of  arrest  and  to  discharge  the  defendant. 

As  this  action  defeats  substantially  the  claim  of  the  plaintifis, 
at  present,  in  this  court,  the  case  may  be  taken  up  on  error. 
There  is  no  question  that  I  should  like  to  see  decided  by  the  Su- 
preme Court  of  the  State  of  Ohio  more  than  this. 

The  District  Court  of  Hamilton  county,  in  a  review  of  the 
case  upon  exceptions  taken  by  the  plaintiffs,  affirmed  the  judg- 
ment of  the  Superior  Court  of  Cincinnati ;  and  then  the  case  was 
carried  by  writ  of  error  to  the  Supreme  Court  of  Ohio.  {Comp- 
torij  AuU  <&  Co.  V.  D.  H.  Wilder^  9  Cincinnati  Law  Bulletin,  314.) 

Judge  Nash,  in  delivering  the  opinion  of  the  court,  gave  a 
brief  history  of  the  case,  and  then  proceeded  to  say : 

Wilder  had  been  surrendered  by  the  State  of  Pennsylvania  to 
be  prosecuted  by  the  State  of  Ohio  and  in  her  name  for  an  al- 
leged crime.  It  was  for  this  purpose  alone  that  the  State  of  Ohio 
asked  his  extradition.  It  was  tor  this  purpose  alone  lliat  the 
State  of  Pennsylvania  handed  one  of  her  citizens  over  to  the 
officers  of  Ohio. 

This  proceeding  took  place  by  virtue  of  that  portion  of  section 
2,  article  4  of  the  Constitution  of  the  United  States,  which  pro- 
vides that  a  person  chained  in  an^  State  with  treason,  felony  or 
other  crime,  who  shall  nee  from  justice  and  be  found  in  another 
State,  shall,  on  demand  of  the  executive  authority  of  tlie  State 
from  which  he  fled,  be  delivered  up  to  be  removed  to  the  State 
having  jurisdiction,  and  by  virtue  of  the  laws  of  the  United 
States,  enacted  to  make  this  provision  of  the  Constitution  ef- 
fective. 

In  this  case,  the  machinery  was  set  in  motion  by  Compton, 
Ault  &  Co.  by  the  application  to  the  Governor  of  Ohio.  Good 
faith  upon  the  part  of  these  applicants,  and  good  faith  upon  the 
part  of  Ohio  to  the  surrendering  State,  demanded  that  Wilder 
having  been  by  force  brought  into  Ohio  for  a  specific  purpose 
should  not  be  deprived  of  any  rights  except  such  as  he  had  for- 
feited by  the  commission  of  the  afieged  crime.  He  cannot  be  held 
to  have  forfeited  any  right  before  conviction.  It  is  claimed  that 
he  was  indebted  to  Compton,  Ault  &  Co.  If  he  was,  it  was  his 
right  to  be  sued  in  the  jurisdiction  in  which  he  was  domiciled, 
unless  he  voluntarily  came  into  the  jurisdiction  of  Ohio. 

It  was  bad  faith  in  Compton,  Ault  &  Co.  to  commence  a 
civil  action  and  attempt  to  serve  a  summons  and  an  order  of  ar- 
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rest  therein  upon  Wilder  before  conviction,  and  before  he  liad  an 
opportunity  to  return  to  his  home.  It  would  become  bad  faith 
in  this  State  if  its  courts  should  make  such  service  effective. 

It  was  a  duty  made  incumbent  upon  the  Governor  of  Fennsylr 
vania  by  the  Constitution  of  th&  United  States  to  6urrend«r 
Wilder,  upon  proper  application  from  the  Governor  of  Ohio. 
But  as  renecting  upon  tnis  question  of  good  faith,  it  is  not  irrele- 
vant to  look  at  the  legislative  enactments  of  this  State  upon  this 
subject 

March  25,  1870,  the  General  Assembly  adopted  a  resolutiou 
relative  to  the  surrender  of  persons  charged  with  treaaoo,  felony 
or  other  crimes  (67  Ohio  L.  171.)  In  this  resolution  it  was  sug- 
gested that  in  the  opinion  of  the  General  Assembly,  the  Gover- 
nor of  Ohio  should  not  make  a  requisition  for  an  alleged  fugitive 
from  justice  until  clearly  satisfied  that  the  requisition  is  sought  in 
good  faith  for  the  punishment  of  crime  and  not  for  the  purpose 
of  collecting  anv  debt  or  pecuniary  mulct,  or  for  the  purpose  of 
removing  the  alleged  fugitive  to  a  foreign  jurisdiction,  with  a 
view  there  to  serve  him  with  civil  process.  It  also  su^ested  that 
the  Governor  should  be  in  like  manner  satisfied  before  issuing  his 
warrant  upon  a  requisition  made  upon  him  by  any  other  State  for 
an  alleged  fugitive. 

The  rule  thus  su^^sted  has  go  vemed  the  executive  department 
of  the  State  since  1870.  What  was  formerly  a  rule  of  the  execur 
tive  department  suggested  by  the  General  Assembly  became  a 
law  controlling  the  action  of  the  Governor,  on  the  first  of  Jan- 
uary, 1880.  (Rev.  Stats.,  §  95.) 

By  the  action  of  the  executive  and  legislative  branches  of  her 
government,  Ohio  has  indicated  to  the  other  States,  her  purpose 
to  confine  the  use  of  power  to  extradite  persons  charged  with 
crime  to  its  sole  and  proper  object.     . 

To  secure  a  service  of  summons  in  a  civil  action  like  the  one 
we  are  considering  is  not  one  of  tlie  objects  intended  to  be  ac- 
complished by  this  grant  of  power. 

In  a  country  like  ours,  this  power  is  useful  and  indispensable. 
It  was  intended,  however,  to  subserve  great  public  interests. 
When  otherwise  used,  it  becomes  au  evil. 

The  temptation  to  make  it  subservient  to  private  interests  is 
great.  This  weapon,  intended  alone  to  secure  the  punishment  of 
crime,  is  frequently  resorted  to  to  enforce  the  collection  of  pri- 
vate debts,  or  to  remove  a  citizen  from  his  home  into  a  foreign 
jurisdiction  that  he  may  there  be  sued  in  a  civil  action. 

This  growing  evil  has  been  seen  and  appreciated  by  the  chief 
executives  of  many  States,  and  to  guard  against  it,  rules  and  regu- 
lations are  being  adopted  which  may  make  the  extradition  of  an 
alleged  fugitive  in  a  proper  case  extremely  difficult.    It  has  been 
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recognized  by  both  the  executive  and  legislative  branches  of  our 
Government  as  is  shown  by  their  former  action. 

The  judicial  should  be  as  swift  in  putting  the  seal  of  condem- 
nation upon  this  abuse  as  have  been  the  other  branches  of  the 
Government,  The  certain  remedy  to  prevent  its  growth,  is  to 
deprive  all  persons  who  participate  in  the  misuse  of  the  power 
to  extradite  persons,  alleged  to  be  fugitives  from  justice,  of  the 
fimits  resulting  from  such  participation. 

We  approve  of  the  condnsions  reached  by  the  Superior  Court 
of  Cincinnati  and  the  District  Court  of  Hamilton  county,  and 
affirm  their  judgment. 

Judgment  accordingly. 

Decided  May  29,  1883. 

The  language  of  the  Supreme  Court  and  of  the  Superior  Court 
of  Cincinnati  is  emphatic  in  insisting  that  the  extradition  remedy, 
provided  by  the  Constitution  and  laws  of  the  United  States,  shall 
be  rigidly  confined  to  the  single  purpose  specified,  and  that  all 
attempts  to  make  it  serve  other  purposes  should  be  defeated  by 
the  action  of  courts,  whenever  they  have  occasion  to  deal  with 
the  subject. 

The  Supreme  Court  said  ^'  that  good  faith  upon  the  part  of 
Ohio  to  the  surrendering  State  demanded  that  Wilder,  having 
been  by  force  brought  into  Ohio  ior  a  specific  purpose,  should 
not  be  deprived  of  any  rights,  except  such  as  he  had  forfeited  by 
the  commission  of  the  alleged  crime."  Here  is  a  statement  of 
the  principle  that  confines  the  custody  secured  by  the  extradition 
remedy  to  the  single  purpose  contemplated  in  the  law,  and  set 
forth  in  the  extradition  proceedings,  and  that  excludes  all  other 
purposes.  The  application  of  this  principle  is  demanded  by  good 
faith. 

6.  The  Matter  of  NoyeB^  17  Albany  Law  Journal,  407«— 

This  case  was  a  proceedmg  in  habeas  corpus  before  Judge  Nixon, 
of  the  District  Court  of  the  United  States  for  the  District  of 
New  Jersey.  Noyes  had,  on  the  demand  of  Governor  McClellan, 
of  New  Jersey,  been  delivered  up,  as  a  fugitive  from  justice,  by 
Chief  Justice  Carter  of  the  Supreme  Court  of  the  District  of 
Columbia,  in  the  exercise  of  authority  given  by  Congress.  He 
was  charged  with  the  crime  of  perjury  committed  in  the  county 
of  Essex  in  New  Jersey ;  and  it  was  alleged  that  he  had  fled  from 
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the  justice  of  that  State  and  taken  refage  in  the  District  of  Co- 
lumbia. 

The  retuni  to  the  writ  of  habeas  eorpus  showed  that  Noyes 
was  in  custody,  not  only  upon  the  indictment  for  perjury  as  set 
forth  in  the  extradition  proceedings,  but  also  upon  an  indictm^it 
for  conspiracy,  which  was  no  part  of  the  charge  on  which  he  was 
demanded  and  delivered  up  to  the  authorities  of  New  Jersey. 
Judge  Nixon,  after  stating  the  facts  as  appearing  in  the  return, 
and  substantially  admitted  in  the  traverse  to  the  return,  remarked : 

"  We  are  thus  brought  to  the  consideration  of  the  naked  ques- 
tions: 1.  Whether  a  fiigitive  from  justice,  extradited  frpm  one 
State  of  the  Union  to  another  on  the  charge  of  the  commission 
of  a  specific  crime,  can  be  held  by  the  courts  of  the  State  to 
which  ne  is  sent  for  trial,  for  another  and  different  crime  ?  2.  And 
whether  such  persons  may  be  detained  bv  the  authorities  of  the 
State  for  prosecution,  notwithstanding  it  may  appear  that  their 
arrest  unoer  the  rendition  proceedings  was  without  l^;al  au- 
thority ? " 

Both  of  these  questions  were  answered  in  the  affirmative  and 
hence  became  affirmative  propositions.  The  general  ground  of 
the  answer,  as  shown  by  the  authorities  cited,  was  that  when  a 
party  is  actually  within  the. jurisdiction  of  a  court,  and  there 
properly  charged  with  crime,  the  manner  in  which  he  came  to  be 
there  is  iinmaterial,  so  far  as  the  power  of  the  court  to  detain  and 
try  him  is  concerned.  It  is  enough  that  he  is  within  the  juris- 
diction of  the  court  and  there  criminally  charged.  If  he  has 
been  unlawfully  dealt  with  in  being  brought  there,  this  will  be  no 
reason  for  not  detaining  him  and  trying  him  for  any  crime  legally 
charged  against  him. 

The  first  of  the  propositions  adopted  by  Judge  Kixon  declares 
that  a  fugitive  from  justice  extradited,  under  the  Constitution 
and  the  act  of  Congress,  from  one  State  to  another,  on  the  charge 
of  the  commission  of  a  specific  crime,  can  be  held  by  the  courts 
of  the  State  to  which  he  was  surrendered,  for  trial  for  another 
and  different  crime.  This  is  equivalent  to  saying  that  the  extra- 
dition of  the  party,  as  provided  for  by  the  Constitution  and  the 
law,  has  nothing  to  do  with  the  offense  for  which,  being  extra- 
dited, he  may  be  tried  and  punished  in  the  demanding  State.  He 
may  be  there  dealt  with  for  the  offense  charged  in  the  process  of 
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the  extradition,  or  for  any  other  offense,  just  as  if  he  had  not 
been  extradited  at  all,  or  had  voluntarily  oome  within  the  joris- 
diction,  or  had  never  escaped  therefrom. 

This  is  the  direct  opposite  of  the  view  stated  by  Judge  Cooley, 
as  previously  quoted ;  and  whether  it  accords  with  the  letter  and 
intent  of  the  Constitution  is  a  question  that  will  be  considered  in 
the  sequel  of  this  chapter. 

The  second  proposition  is  that  "  such  persons  "  —  namely,  fugi- 
tives from  justice  who  have  been  extradited  from  one  State  of  the 
Union  to  another,  on  the  charge  of  the  commission  of  specific 
crimes,  but  in  respect  to  whom  it  appears  that  their  arrest  under 
the  rendition  proceedings  was  without  legal  authority  —  can  be 
detained  for  prosecution  by  the  authorities  of  the  demanding 
State.  Let  it  be  observed  that  the  persons  here  described  were 
arrested  and  delivered  up  under  "  rendition  proceedings."  They 
were  not  kidnapped  by  private  parties ;  they  were  not  decoyed 
into  the  jurisdiction  of  the  State ;  but  they  were  formally  de- 
manded by  the  executive  authority  of  one  State  and  as  formally 
arrested  and  delivered  up  by  the  executive  authority  of  another 
State. 

The  peculiarity  about  these  cases,  as  stated  by  Judge  Nixon,  con- 
sists in  the  fact  that  the  ^^  arrest  under  the  rendition  proceedings  " 
by  which  the  result  was  attained,  was  "  without  legal  authority." 
These  "proceedings,"  including  the  arrest,  were  either  wholly 
or  in  some  respects  unlawful.  They  were  not  in  conformity  with 
the  Oonstitntion  and  the  law.  This  fact,  however,  according  to 
Judge  Kixon,  has  nothing  to  do  with  the  right  of  the  demanding 
State  to  detain  the  parties,  thus  unlawfully  arrested  and  delivered 
up  for  prosecution.  The  State  having  got  possession  of  them, 
the  question  whether  the  "  rendition  proceedings  "  by  which  the 
possession  was  secured,  were  lawful  or  not,  is  a  matter  of  no  con- 
sequence, so  far  as  the  use  of  that  possession  is  concerned.  The 
possession  is  just  as  good  for  all  legal  purposes  if  unlawfully 
gained,  as  it  would  be  if  lawfully  gained. 

Let  us  then  suppose  that  an  alleged  fugitive  from  justice,  being 
arrested  in  one  State  and  delivered  to  the  agent  of  another  State 
under  **  rendition  proceedings  "  that  in  fact  were  "  without  legal 
authority,"  should,  before  his  actual  removal  from  the  former 
State,  sue  out  a  writ  of  habeas  corpus  to  test  the  lawfulness  of 
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the  arrest  and  delivery,  as  he  would  have  an  unquestionable  right 
to  do.  Let  us  further  suppose  that  the  oourt  issuing  the  writ 
should,  upon  hearing  the  ease,  be  of  the  opinion  that  the  ^*  ren- 
dition proceedings "  were  "  without  legal  authoritj,"*  and  henoe 
that  the  custody  of  the  prisoner  was  without  such  ^*  anthority." 
The  plain  duty  of  the  court  in  such  a  case  would  be  to  discharge 
the  prisoner.  This  has  been  repeatedly  done,  by  courts  when,  in 
their  judgment,  the  custody  was  "  without  legal  authority." 

It  is  difficult  to  see  why  the  same  rule  should  not  be  adopted 
in  a  habeas  corpus  instituted  in  the  State  that  has,  by  tmlawf  al 
^^  rendition  proceedings,"  obtained  the  custody  of  an  alleged  fu- 
gitive from  justice.  It  has  a  custody  to  which,  by  the  very  terms 
of  the  case,  it  has  no  legal  right,  to  which  it  had  no  such  right 
when  the  party  was  in  the  hands  of  the  agent  in  another  State, 
and  to  which  it  cannot  acquire  a  right  by  the  mere  fact  that  an 
unlawful  arrest  and  delivery  have  actually  brought  the  party 
within  its  jurisdiction.  If  the  party  would,  in  the  case  supposed, 
be  entitled  to  a  discharge  on  habeas  corpus  in  the  State  from 
which  it  was  sought  to  remove  him,  he  certainly  does  not  lose 
that  right  by  being  illegally  removed  to  the  State  demanding 
him.  He  is  entitled  to  the  protection  as  well  as  subject  to  the 
restraint  of  extradition  law. 

The  question  then  is  whether  a  State,  having  by  unlawftil  "  ren- 
dition proceedings  "  obtained  the  custody  of  a  party,  shall  detain 
him  in  virtual  violation  of  the  law  that  provides  for  giving  the 
custody,  especially  when  but  for  this  violation  it  would  not  have 
had  the  custody  at  all.  If  the  States  depend  on  extradition  law 
to  get  possession  of  fugitive  criminals,  as  they  do  and  must,  then 
it  is  but  reasonable  and  just  to  each  other  that  they  should  confine 
themselves  to  that  possession  which  is  secured  in  conformity  with 
this  law,  and  not  take  advantage  of  a  custody  gained  by  '^  rendi- 
tion proceedings"  that  were  in  fact  "  without  legal  authority." 
And  whether  this  is  the  fact  or  not,  in  any  given  case,  is  a  proper 
inquiry  on  habeas  corpus^  either  in  the  State  making  the  arrest 
and  delivery,  before  the  actual  removal  of  the  party  from  its  ju- 
risdiction, or  in  the  State  making  the  demand,  after  such  removal 

The  lawfulness  of  the  custody  secured  by  extradition  proceed- 
ings does  not  cease  to  be  a  proper  question  for  consideration  on 
Iiabea^  corpus^  by  the  mere  fact  that  the  custody  has  been  secured, 
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or  by  the  fact  that  other  legal  prooeeses  have  been  brought  into 
operation  against  the  extradited  party.  The  question  is  whether 
a  lawful  extradition  has  placed  him  within  the  reach  of  these 
other  processes.  If  extradition  be  the  method  of  obtaining  the 
custody,  and  there  has  been  no  lawful  extradition,  then  the  whole 
custody  is  "  without  legal  authority,"  and  the  party  is  entitled  to 
be  discharged  therefrom  and  also  from  restraint  by  other  process, 
by  any  court,  whether  in  the  demanding  or  the  delivering  State, 
competent  to  inquire  by  hdbeoB  corpus  into  the  case. 

7.  The  Matter  of  Frank  Gannon^  47  Mich.  481.  — The 
facts  of  this  case  are  as  follows : 

Cannon  was  extradited  from  Kansas  on  a  complaint  charging 
him  with  seduction,  and,  on  the  12th  of  December,  1881,  brought 
before  a  justice  of  the  peace  in  Michigan  for  examination.  The 
justice  adjourned  the  hearing  to  the  27th  of  December,  and,  on 
Gannon's  failure  to  give  bail,  committed  him  to  prison.  On  the 
15th  of  December  he  gave  the  necessary  bail  and  was  released 
from  prison.  Proceedings  in  bastardy  were,  on  the  16th  of  De- 
cember, commenced  against  him  by  the  prosecuting  attorney  for 
the  transactions  involyed  in  the  complaint  of  seduction  for  which 
he  was  extradited,  and  he  was  arrested  on  a  warrant  on  the  17th 
of  December  and  brought  before  the  justice  of  the  peace  who 
adjourned  the  proceeding  to  the  20th  of  December,  and  Cannon, 
failing  to  give  bail  for  his  appearance,  was  committed  to  prison. 

On  the  20th  of  December,  Gannon  refused  to  plead  to  the 
merits  in  respect  to  the  bastardy  proceedings,  and  asked  for  a  dis- 
charge on  the  ground  of  exemption  from  any  prosecution,  except 
for  the  crime  for  which  he  was  delivered  up  by  the  Governor  of 
Kansas.  The  justice  declined  to  discharge  him  and  ordered  him 
to  recognize  for  his  appearance  at  the  next  term  of  the  Circuit 
Court,  to  answer  the  bastardy  charge.  Refusing  to  do  so,  he  was 
committed  to  prison  and  held  in  custody  until  a  writ  of  habeas 
carpus  was  sued  out  from  the  Supreme  Court  of  Michigan.  On 
the  27th  of  December  he  was  brought  before  the  justice  of  the 
peace  on  the  seduction  charge,  and  the  charge  was  at  once  discon- 
tinued on  the  admitted  ground  that  it  was  not  founded  on  any 
legal  reasons. 

These  facts  show  that,  while  Cannon  was  demanded  and  deliv- 
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ered  np  as  a  fugitive  from  justioe  on  the  charge  of  sednction,  an 
attempt  was  made  to  hold  and  prosecute  him  on  that  of  bastardy, 
which,  so  far  as  it  was  a  crime  at  all,  was  not  the  offense  set  forth 
in  the  extradition  proceedings.  Cannon  was  in  custody  upon  this 
charge,  that  of  seduction  having  been  abandoned  altogether.  He 
sued  out  a  writ  of  habeas  corpua  from  the  Supreme  Court  of 
Michigan;  and  this  brought  the  question  of  the  lawfulness  of 
the  custody  directly  before  the  court. 

Judge  Cambell,  after  stating  the  facts  of  the  case,  gave  the 
opinion  of  the  court  as  follows : 

^^  The  only  question  before  us  is  whether,  under  these  drcumr 
stances,  the  imprisonment  for  bastardy  was  lawful." 

'^  For  the  purposes  of  the  present  hearing  it  is  not  made  a  point 
that  the  prosecuting  attorney,  when  he  obtained  the  extradition, 
procured  it  with  an  actually  fraudulent  design  of  getting  the 
prisoner  within  the  jurisdiction  for  different  proceedings.  It 
may  be  assumed  that  ne  supposed  the  seduction  complaint  would 
lie.  It  is  admitted,  however,  that  the  attorney  became  satisfied 
to  the  contrary  on  the  16th,  and  that  he,  without  supposing  it 
was  improper,  set  on  foot  the  bastardy  proceedings,  and  caused 
the  arrest  with  that  knowledge." 

^'  It  was  claimed  on  the  argument  that,  when  arrested  for  bas- 
tardy. Cannon  was  not  under  legal  restraint,  but  at  large,  and, 
therefore,  that  he  was  no  longer  under  the  operation  of  the  ex- 
tradition proceedings.  This  position  is  not  true.  He  was  bound 
to  appear  before  the  justice  on  the  27th  of  December,  and  would 
forfeit  his  bail  if  he  did  not.  His  bail  were  in  law  entitled  to 
his  custody,  and  could  at  any  moment  have  handed  him  over  to 
the  authorities.  The  legal  auress  in  such  a  case  is  not  ended  until 
the  prisoner  is  discharged." 

^'  The  admitted  facts  show,  then,  that  the  criminal  proceedings 
were  kept  on  foot  for  more  than  ten  days  after  they  were  known 
to  be  groundless,  and  until  the  bastardy  examination  had  been 
ended  and  the  prisoner  bound  over  and  conmiitted  on  that.  And 
they  show,  also,  that  the  second  arrest  was  made  under  the  same 
control  and  management  as  the  first,  and  by  the  same  proseeuting 
attorney." 

"  The  question  then  becomes  narrowed  to  the  inquiry  whether 
an  arrest  made  for  a  different  purpose,  on  which  no  extradition 
could  have  been  demanded,  was  lawf ullv  made,  when  the  prisoner 
was  brought  into  this  State  under  a  requisition,  and  no  proceedings 
had  or  attempted  for  the  crime  on  which  he  was  delivered  up  to 
the  State." 
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"Under  the  laws  of  this  country,  and  of  most  civilized  coun- 
tries, no  person  can  be  lawfully  claimed,  and  here,  at  least,  no 
person  can  be  lawfully  delivered  over  to  another  jurisdiction,  ex- 
cept under  some  law  authorizing  it,  and  fixing  the  conditions  on 
which  it  may  be  done.  Under  our  Constitution,  a  treaty  is  the 
law  of  the  land,  and  there  is  no  treaty  which  does  not  define  these 
conditions  with  some  care.  Under  the  Constitution  of  the  United 
States  such  demand  can  only  be  made  between  States  where  the 
double  conditions  exist  that  the  party  demanded  has  been  legally 
charged  with  crime  and  has  fled  from  justice.  And  as  no  State 
can  enter  into  an  agreement  with  other  States  vrithout  the  con- 
sent of  Congress,  and  States  cannot  even  with  that  consent  make 
treaties,  the  power  of  demanding  or  of  extraditing  is  confined  to 
such  criminal  cases.  Bastardy  proceedings,  although  of  a  mixed 
character,  involve  no  indictable  ofiense  on  which  a  conviction 
could  be  had  in  their  course,  and  they  are  not  criminal  proceed- 
ings in  the  proper  sense  of  the  term.  Our  own  decisions  have 
settled  the  character  of  such  proceedings  as  not  criminal.  {Gross 
v.  Tke  People^  8  Mich.  113;  Lemmi  v.  TJie  People^  42  id. 
141 ;  &utjm  V.  The  People^  43  id.  37 ;  Waits  v.  Washington^ 
44  id.  388.)" 

"  We  do  not  think  the  considerations  involved  in  this  inquiry 
have  any  special  connection  with  State  pride.  The  State  of 
Michigan  has  no  legal  power  to  demand,  and  the  State  of  Kansas 
has  no  legal  power  to  deliver  up,  any  persons  but  those  charged 
as  fugitive  criminals.  The  constitutional  safeguards  on  this  sub- 
ject concern  the  individual's  liberty,  and  no  one  holds  his  liberty 
subject  to  State  comity  or  on  any  less  tenure  than  constitutional 
right." 

^^  Can  a  person  who  has  been  demanded  for  prosecution  as  a 
criminal,  and  who  could  not  have  been  demanded  on  any  other 
ground,  be  arrested  after  arriving  here,  on  a  different  complaint, 
and  have  his  original  accusation  dropped  by  the  same  prosecuting 
attorney?" 

"  If  the  requisition  had  been  made  for  an  expressly  fraudulent 
purpose  and  with  no  expectation  of  prosecution  for  the  crime 
which  was  its  pretext,  we  do  not  think  any  department  of  the 
Government  could  sanction  such  a  use  without  tne  plainest  per- 
version of  justice.  No  ingenious  reasoning  could  remove  from 
such  a  transaction  the  disgrace  which  no  decent  commonwealth 
could  afford  to  incur.  It  does  not  seem  very  clear  to  us  that  it 
would  he  much  less  fraudulent  in  law,  or  wrong  in  fact,  to  take 
advantage  of  such  an  extradition  for  a  similar  purpose,  when  it  is 
discovered  that  it  never  ought  to  have  been  demanded,  and  was 
obtained  on  insufiicient  grounds." 

"  It  is  the  law  of  this  State,  whatever  doubts  may  exist  else- 
where, that  when  the  law  compels  a  person  to  attend  at  a  place 


644  LIMITATION  OF  THE  JUBIBDIOTEON. 

away  from  that  where  he  is  abiding,  it  at  the  same  time  nsnallj 
protects  him  from  having  nndne  advantage  taken  of  his  nnwilling 
and  enforced  presence.  And  this  is  no  more  than  simple  jostioe. 
Every  one  in  legal  custody  has  a  right  to  le^al  protection.  Ac- 
cordingly it  was  held  in  Waigan  v.  Tke  Jvdge  qf  ike  Superior 
Court  ojr  DetroUy  40  Mich.  729,  that  an  arrest  in  a  State  court 
of  a  person  attending  under  process  of  a  Federal  conrt  was  un- 
lawful and  should  not  be  permitted,  whether  the  Federal  court 
interfered  or  not.  The  question  was  fully  discussed  on  its  gen- 
eral merits,  and  the  very  well  considered  case  of  the  Goramon- 
wealth  V.  JBawes^  13  Bush  (Ky.),  697,  was  referred  to  with  ap- 
proval, as  declaring  the  correct  doctrine  on  the  subject.  It  was 
claimed  on  the  argument  here  that,  while  that  case  may  have 
been  properly  decided  as  applicable  to  extradition  treaties  with 
other  nations,  it  had  no  bearing  on  extradition  between  States. 
We  do  not  perceive  any  ground  for  the  distinction.  The  duties 
of  one  State  to  another  are  measured  by  law,  and  not  by  their 
mere  good  pleasure ;  and  so  are  the  rights  of  citizens.  The  dis- 
regard of  domestic  duties  and  of  foreign  duties  should  not  be 
considered  as  different  in  quality,  and  where  both  depend  on  law, 
it  is  impossible  to  find  good  reason  for  holding  either  class  of  ob- 
ligations as  undeserving  of  obedience." 

^'  There  has  been  some  disposition  to  draw  nice  distinctions  con- 
cerning the  validity  of  arrests  of  persons  who  have  been  taken 
to  the  place  of  arrest  under  different  process.  Where  both  ar- 
rests are  under  the  process  of  the  same  commonwealth  and  purely 
domestic  throughout,  there  may  be  room  for  a  good  deal  of  dis- 
cretion in  such  matters.  And  it  is  undoubtedly  true  that  the 
analogies  of  these  domestic  cases  have  been  followed  in  extradi- 
tion cases  by  some  courts  of  unquestioned  eminence.  In  the  con- 
flict of  opinion  we  feel  bound  to  prefer  the  rule  that  compels  re- 
gard to  good  faith.  It  is  very  well  known  that  the  perversion  of 
extradition  proceedings  has,  on  more  than  one  occasion,  led  to 
difficulties  between  nations,  and  to  refusals  by  State  executives  to 
deliver  up  persons  charged  with  crime  whose  arrest  was  supposed 
to  be  desired  for  sinister  purposes.  It  is  not  always  possible  to 
get  at  the  facts  in  such  cases.  But  we  think  the  courts  of  justice 
are  bound,  where  a  case  comes  before  them  which  is  entirely  free 
from  doubt,  to  refuse  to  allow  any  use  to  be  made  of  such  pro- 
ceedings which  would  be  a  manifest  violation  of  good  faith,  and 
a  perversion  of  the  measures  which  had  been  resorted  to  in  order 
to  bring  the  party  accused  within  our  jurisdiction." 

^^  We  do  not  deem  it  necessary  to  refer  at  large  to  the  decided 
cases  which  were  cited  on  the  hearing.  They  cannot  be  recon- 
ciled in  principle,  although  very  few  of  them  would  conflict  with 
our  views  on  so  plain  a  case  as  the  present.'' 

'^  The  prisoner  made  out  a  case  in  our  opinion  rendering  his 
confinement  illegal,  and  entitling  him  to  a  discharge." 
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The  doctrine  adopted  bj  the  Supreme  Court  of  Michigan  in 
this  case,  and  explained  as  to  its  reasons  in  the  deliverance  of 
Judge  Cambell,  is  the  direct  reverse  of  that  held  by  Judge  Nixon 
in  The  MaUer  of  Ncyea^  supra.  Cannon  was  extradited  on  the 
charge  of  seduction^  and,  this  being  abandoned  as  untenable,  he 
was  then  arrested  and  held  in  custody  on  the  charge  of  bastardy. 

The  court  held  this  custody  to  be  unlawful,  and  discharged  him 
therefrom,  on  the  ground  that  his  extradition  for  seduction  ex- 
empted him  from  arrest  and  detention  on  a  different  charge. 
This  is  what  Cannon  claimed  and  what  the  court  affirmed.  The 
court,  moreover,  referring  to  the  case  of  Hawea  decided  by  the 
Court  of  Appeals  of  Kentucky,  said  that  the  principle  involved 
in  such  cases  holds  good,  whether  the  extradition  be  inter-State 
or  international.  The  question  of  good  faith  is  the  same  in  both 
forms  of  extradition. 

8.  The  Construction  of  the  Constitution.  —  Having  cited 
the  above  cases  we  come  now  finally  to  an  examination  of  the 
Constitution  of  the  United  States  with  reference  to  the  question 
under  consideration.  The  extradition  provision  of  this  instru- 
ment reads  as  follows : 

"  A  person  charged  in  any  8tate*with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime." 

The  word  "  State  "  occurs  four  times  in  this  provision,  and  in 
each  instance  refers  to  one  of  the  United  States,  or  a  State  of  the 
Union.  Such  a  State  is  spoken  of  as  the  State  in  which  the 
charge  of  crime  is  made,  and  in  which,  of  cour^e,  it  was  commit- 
ted, as  the  State  from  which  the  alleged  criminal  fled,  and  as  the 
State  having  jurisdiction  of  the  crime.  These  three  uses  of  the 
term  clearly  refer  to  the  same  State. 

The  criminal,  having  fled  from  this  particular  State,  is  de- 
scribed as  being  found  in  another  State  of  the  Union.  Here  the 
term  means  the  State  to  which  he  has  fled,  in  which  he  did  not 
commit  the  crime  charged,  which  has  no  jurisdiction  to  try  and 
punish  him  therefor,  and  from  which  he  is  to  be  removed  by  the 
process  of  extradition. 
69 
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(1.)  The  States  DtsUnd  and  Separate.  —  The  first  point  to  be 
considered  is,  that  althongh  the  people  of  the  United  States  are 
one  people  for  certain  general  and  national  purposes  defined  in 
the  Constitntion,  each  State  is  a  distinct  and  separate  political 
commnnitj,  and,  except  for  the  purposes  of  the  Union  and  the 
Government  thereof,  independent  of  and  foreign  to  every  other 
State.  The  Supreme  Oonrt  of  the  United  States  has  repeatedly 
affirmed  this  doctrine. 

The  court,  in  Bttclmer  t.  Firdey^  2  Pet.  686,  said  that  "  for 
all  National  purposes,  embraced  bj  the  Federal  Constitution,  the 
States  and  the  citizens  thereof  are  one,  united  under  the  same 
sovereign  authority  and  governed  by  the  same  laws,"  and  that 
^^  in  all  other  respects  the  States  are  necessarily  foreign  to  and  in- 
dependent of  each  other."  It  was  on  the  ground  of  the  political 
distinctness  of  the  several  States  of  the  Union  that  the  court,  in 
this  case,  held  that  a  bill  of  exchange  drawn  in  one  State  upon  a 
person  in  another  State,  and  payable  in  the  latter  State,  is  to  be 
deemed  a  foreign  bill  within  the  meaning  of  the  eleventh  section 
of  the  Judiciary  Act  of  1789.     (1  U.  S.  Stat,  at  Large,  73.) 

In  Rhode  laUmd  v.  Jfassaohti^ettey  12  Pet.  657,  720,  the  same 
court  spoke  of  the  several  States  as  ^^  sovereign  within  their  re- 
spective boundaries,  save  that'  portion  of  power  which  they  have 
granted  to  the  Federal  Government,  and  foreign  to  each  other 
for  all  but  Federal  purposes." 

So,  also,  in  Lane  County  v.  Oregon^  7  Wall.  71,  76,  it  was 
said  by  the  court :  ^^  The  people  of  each  State  compose  a  State, 
having  its  own  government,  and  endowed  with  all  the  functions 
essential  to  separate  and  independent  existence." 

The  court,  in  Tlie  Collector  v.  Day,  11  Wall.  113, 125,  said 
that  ^'  in  many  of  the  articles  of  the  Constitution  the  necessary 
existence  of  the  States  and,  vsdthin  their  spheres,  the  independ- 
ent authority  of  the  States  are  distinctly  recognized."  It  was 
hence  held  in  this  case,  that  Congress  has  no  power  to  impose  a 
tax  upon  the  salary  of  the  judicial  officer  of  a  State. 

The  States  of  the  Union,  though  not  known  as  nations  in  the 
great  family  of  nations,  are  not  mere  municipalities  created  by 
the  General  Government,  but  distinct  political  communities^  each 
sovereign  in  its  own  sphere,  and  each  independent  in  that  sphere 
of  every  other  State.  Each  State  has  its  own  constitution  and 
its  own  local  government,  enacts  and  executes  its  own  laws,  and 
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%rithm  its  jarisdiction  no  other  State  has  any  political  or  judicial 
power  whatever.  The  States  of  the  Union  are,  in  these  respects, 
as  distinct  and  independent  of  each  other  as  they  could  be  if 
separated  by  intervening  oceans. 

(2.)  The  Eetradiiion  is  Inter  State.  — The  next  point  to  be  con- 
sidered is  the  fact  that  inter^State  extradition,  as  provided  for  in 
the  ConstitatioD,  is  a  transaction  between  these  separate,  inde- 
pendent and  sovereign  States,  having  no  jurisdiction,  civil  or 
criminal,  in  the  territories  of  each  other,  and  yet  by  reason  of 
their  contiguity  furnishing  an  easy  refuge  for  criminals  fleeing 
from  one  to  the  other.  The  transaction  is  conducted  by  their  re- 
spective executive  authorities ;  and  these  authorities  act  in  their 
official  character  as  State  Governors,  and,  as  such,  represent  the 
sovereignty  of  the  States  for  which  they  act.  {Taylor  v.  Tain^ 
tor,  16  Wall.  366,  370.) 

The  concurrent  action  of  two  sovereign  States,  each  acting 
through  its  supreme  executive  authority,  is  involved  in  every  case 
of  extradition.  One  of  these  States,  in  the  exercise  of  its  sov- 
ereignty, and  by  virtue  of  a  right  secured  to  it  by  the  Constitu- 
tion of  the  United  States,  demands  the  fugitive  criminal  of  the 
State  to  which  he  has  fled  and  in  which  he  is  found ;  and  the 
other  State  decides  whether  the  case  presented  in  the  demand 
comes  within  the  provisions  of  the  Oonstitution  and  the  law  on 
this  subject,  and,  if  it  does,  makes  the  arrest  and  delivery.  The 
demand  does  not  complete  the  case,  and  yet  there  can  be  no  de- 
livery without  a  demand.  The  demand  and  delivery  are  distinct 
functions ;  the  one  performed  by  the  demanding  State  and  the 
other  by  the  delivering  State ;  and  when  both  are  performed  we 
have  a  case  of  extradition. 

The  State  that  makes  the  delivery  cannot  try  and  punish  the 
fugitive  since  he  has  committed  no  offense  against  its  laws ;  and 
the  State  against  whose  laws  he  has  committed  an  offense  cannot 
try  and  punish  him  until  it  gets  his  person  within  the  jurisdiction 
of  its  courts.  The  surrender  of  the  accused  party  by  the  State 
to  which  he  has  fled,  upon  the  demand  of  the  State  ixom  which 
he  fled,  gives  to  the  latter  State  the  necessary  custody  of  his  per- 
son ;  and  the  Constitution  and  law  provide  that  this  shall  be  done' 
in  the  case  specified. 
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(3.)  The  Case  Specified.  —  This  then  brings  us  to  the  important 
question  :  What  •  is  the  case  specified  ?  The  Constitution  and 
the  law  are  explicit  in  setting  forth  the  following  elements  as 
constituting  this  case,  all  of  which  must  be  present  in  each  ease : 

(a.)  The  person  must  be  demanded  as  a  fugitive  from  justice, 
by  the  executive  authority  of  the  State  from  which  he  fled,  and 
this  demand  must  be  addressed  to  the  executive  authority  of  the 
State  to  which  he  has  fled  and  in  which  he  is  found. 

(&.)  This  person  must  be  charged,  in  the  State  making  the  de- 
mand, with  some  particular  crime  as  having  been  by  him  com- 
mitted against  its  laws. 

((?.)  The  form  of  the  charge  made  must  be  that  of  an  indict- 
ment found  or  an  affidavit  made  before  a  magistrate,  alleging  the 
crime  and  stating  the  material  facts  which  constitute  that  crime. 

(d^  The  evidence  of  such  a  charge  must  be  a  cojpy  of  the  in- 
dictment or  affidavit,  certified  as  authentic  by  the  executive  au- 
thority of  the  State  making  the  demand. 

(«.)  The  fact  that  the  person  thus  demanded  and  charged  has 
fled  from  the  demanding  State  as  a  fugitive  from  justice,  and  is 
found  in  the  State  to  which  the  demand  is  addressed,  must  be 
shown  by  legal  evidence. 

This  is  the  exact  case,  as  specified  in  the  Constitution  and  the 
law ;  and  when  all  these  elements  appear  then  the  obligation  of 
delivery  exists.  The  demanding  State  in  exercising  the  consti- 
tutional right  of  demand,  must  do  so  in  the  manner  prescribed 
by  law ;  and  this  requires  it  to  declare  beforehand  the  specific  pur- 
pose for  which  it  demands  the  surrender  of  the  alleged  fugitive. 
This  declaration  it  makes  in  charging  the  crime ;  and  it,  more- 
over, makes  the  ^leclaration  to  the  executive  authority  of  another 
State,  as  the  constitutional  condition  of  its  right  to  demand  the 
arrest  and  surrender  of  a  person  in  that  State,  otherwise  entitled 
to  the  protection  of  its  laws,  in  order  that  he  may  be  removed 
therefrom,  and  may,  in  the  demanding  State,  be  tried  for  the 
crime  legally  charged  against  him. 

Kow,  to  use  the  Constitution  and  the  law  for  the  purpose  of 
forcibly  removing  a  person,  on  the  charge  of  a  specific  crime,  from 
one  State  to  another  in  order  that  he  may  in  the  latter  State  be 
tried  for  that  crime,  and  then  to  use  the  custody  thus  secured  for 
a  different  purpose,  is  to  make  a  case  different  from  the  one  con^ 
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tained  in  the  Oonstitution  and  the  law,  different  from  the  one 
that  appeared  in  the  extradition  proceedings^  different  from  the 
avowed  purpose  of  the  demanding  State  at  the  time  of  making 
the  demand,  and  different  from  the  ease  that  was  before  the  de- 
livering State  and  on  which  it  passed  judgment  as  to  the  obliga- 
tion of  delivery.  The  State  that  takes  this  course  after  obtaining 
possession  of  the  fugitive,  gives  the  lie  to  its  own  official  declara- 
tion; and,  if  at  the  time  of  seeking  the  possession  it  meant  to  do 
so,  then  it  meant  to  perpetrate  a  fraud  upon  the  surrendering 
State. 

Such  a  course  would  plainly  carry  the  jurisdiction  exercised 
over  the  surrendered  party  beyond  the  point  and  beyond  the 
purpose  contemplated  in  the  Constitution  and  the  law.  That  pur- 
pose, as  expressly  stated,  is  that  the  party  demanded  and  charged 
with  a  specific  crime  by  one  State  and  arrested  and  delivered  up 
by  another  State,  may  '^  be  removed  to  the  State  having  jurisdic- 
tion of  the  crime  "  charged,  and  that  he  may  there  be  put  on  trial 
for  that  crime.  It  is  no  part  of  this  purpose  that  the  party  being 
delivered  up  in  the  manner  specified,  should,  at  the  pleasure  of 
the  State  receiving  him,  be  held  and  tried  for  other  crimes,  or  that 
he  should  be  arrested  and  held  to  bail  in  civil  actions  by  creditors, 
whether  these  creditors  procured  his  extradition  or  not.  Either 
proceeding  would  be  foreign  to  and  in  excess  of  the  one  purpose 
for  which,  under  the  Constitution  and  the  law,  the  demand  was 
made  by  one  State,  and  the  arrest  and  delivery  were  ordered  by 
the  executive  authority  of  another  State. 

The  Constitution  furnishes  the  extradition  remedy  for  the  case 
which  it  describes,  and  for  no  other  case ;  and  the  arrest  of  the 
extradited  party  in  a  civil  action,  or  his  trial  for  an  offense  differ- 
ent from  the  one  specified  in  the  proceedings,  is  a  use  of  the  cus- 
tody thus  secured  that  is  not  in  that  case.  It  must  be  put  there, 
if  at  all,  by  judicial  construction  ;  and  such  construction  we  are 
compelled  to  regard  as  an  abuse  of  the  remedy. 

It  is  due  to  good  faith  between  the  States,  to  the  sovereignty 
of  the  States  as  distinct  political  communities,  to  the  terms  of 
their  intercourse  with  each  other  in  demanding  and  surrendering 
fugitives  from  justice,  and  to  the  plain  intent  of  the  Constitution 
in  providing  the  extradition  remedy,  that  when  one  State  in  this 
way  obtains  the  custody  of  a  person  it  should  limit  the  use  of 
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that  custody  to  the  purpose  for  which  it  was  obtained,  and  which 
was  distiuctlj  avowed  by  it  when  obtaining  the  same ;  and  heooe, 
when  this  purpose  has  been  gained,  the  State  demanding  and  fb- 
ceiving  the  fugitive  should  interpose  no  legal  hindrance  to  hiB 
freedom  of  departure  and  return  to  the  State  from  which  he  was 
thus  removed.  The  matter  for  which  he  was  brought  into  the 
State  having  been  legaUy  disposed  of,  then,  in  the  language  of 
Judge  Coolej,  he  has  a  right  ^^  to  depart  in  peace."  Any  other 
course,  if  originally  intended,  would  be  a  fraud  on  the  part  of  the 
demanding  State,  and,  if  not  so  intended,  would  be  an  act  of  bad 
faith. 

Extradition  is  not  a  transaction  between  the  extradited  ]mty 
and  the  person  or  persons  who  may  have  procured  the  extradition, 
but  between  two  sovereign  States  for  the  purpose  of  pubUc  jns^ 
tice  in  the  case  specified.  These  States  are  bound  to  act  in  good 
faith  tbward  each  other,  no  matter  what  may  have  been  the  mo- 
tives of  private  parties  in  seeking  the  extradition.  One  of  these 
States  sets  forth  its  case,  and  if  the  other  responds  affirmatively 
by  compliance  with  its  demands,  as  it  will  be  bound  to  do  if  the 
case  comes  within  the  provisions  of  the  Constitution  and  the  law, 
then  the  former  State  will  be  equally  bound  in  honor  to  confine 
the  exercise  of  its  jurisdiction  to  the  case  presented. 

(4.)  Analogou8  to  International  Extradition. — Essentially  the 
same  reasons  for  pursuing  this  course  apply  that  operate  when 
the  extradition  is  international.  The  transaction,  in  international 
extradition,  is  between  distinct,  independent,  and  sovereign  na- 
tions ;  and,  in  inter-State  extradition,  it  is  between  distinct,  inde- 
pendent and  sovereign  States.  In  the  one  case  the  law  of  the 
extradition  is  a  treaty  with  its  conditions ;  and,  in  the  other,  the 
law  is  the  Constitution  of  the  United  States  and  the  law  of  Con- 
gress enacted  in  pursuance  thereof.  In  both  there  must  be  a 
formal  demand,  and  also  a  legal  and  specific  allegation  of  the  par- 
ticular crime  for  which  the  extradition  is  asked.  In  both  there 
is  a  compulsory  removal  of  the  person  accused  from  one  jurisdic- 
tion to  another,  that  he  may  be  brought  to  trial  by  the  authority 
"  having  jurisdiction  of  the  crime "  in  respect  to  which  the  ex- 
tradition was  granted  by  the  delivering  State  or  nation.  The  pur- 
pose of  the  extradition,  in  respect  to  the  crime,  is,  in  both  cases, 
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explicitly  stated  beforehand.  The  State  or  nation  asked  to  make 
the  delivery,  is  told,  in  definite  terms,  for  what  the  request  is 
made,  and,  before  complying  therewith,  it  determines  whether 
the  request  comes  within  the  provision  of  the  law  or  the  treaty, 
as  the  case  may  be. 

There  is,  in  fact,  no  distinction  between  these  two  forms  of 
extradition  that  implies  a  difference  in  the  rule  relating  to  the 
uses  to  which  the  custody,  thus  gained,  may  be  legitimately  ap- 
plied, or  that  affects  the  obligation  of  good  faith  in  either  case. 
A  State,  whether  in  demanding  or  surrendering  a  fugitive  crimi- 
nal, acts  as  if  it  were  a  sovereign  nation,  and  for  this  purpose  it 
exercises  the  prerogatives  of  a  nation.  Other  States,  not  involved 
in  the  matter,  have  nothing  to  do  with  the  question  pending  be- 
tween the  two  States  directly  concerned  in  a  particular  case ;  and 
the  General  Government  has  nothing  to  do  with  it.  The  ques- 
tion belongs  exclusively  to  these  two  States,  and  their  intercourse 
with  each  other  is  that  of  separate  and  independent  States,  as 
much  so  as  if  they  were  separate  and  independent  nations. 

The  Supreme  Court  of  Michigan,  in  The  MaUer  of  Frank 
OofiTumy  47  Mich.  481,  referred  approvingly  to  the  doctrine 
adopted  by  the  Court  of  Appeals  of  Kentucky,  in  The  Commonr 
wealtk  V.  Hawea^  13  Bush,  697,  and  then  proceeded  to  say : 

^^  It  was  claimed  on  the  argument  here  that,  while  that  case  may 
have  been  properly  decided  as  applicable  to  extradition  treaties 
with  other  nations,  it  had  no  oearing  on  extradition  between 
States.  We  do  not  perceive  any  ground  for  the  distinction.  The 
duties  of  one  State  to  another  are  measured  by  law,  and  not  by 
their  mere  good  pleasure ;  and  so  are  the  rights  of  citizens.  The 
disregard  or  domestic  duties  and  of  foreign  duties  should  not  be 
considered  as  different  in  quality,  and  where  both  depend  on  law, 
it  is  impossible  to  find  good  reason  for  holding  either  class  of  ob- 
ligations as  undeserving  of  obedience.'' 

If  it  be  true  that  a  fugitive  who  fi^ees  to  a  foreign  country  ac- 
quires the  right  of  asylum  to  the  extent  afforded  by  its  laws,  and 
that  he  can  be  removed  therefrom  to  another  jurisdiction  only 
by  its  consent  and  action,  then  it  is  just  as  true  that  the  fugitive 
who  flees  from  one  State  to  another  and  takes  up  his  domicile  in 
the  latter  State  becomes  an  inhabitant  of  that  State,  and,  like 
any  other  inhabitant,  is,  for  the  time  being,  subject  to  and  pro- 
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tected  by  its  laws,  and  that  he  cannot  be  arrested  therein  and  re- 
moved therefrom,  under  the  extradition  provision  of  the  Consti- 
tution and  the  law  of  Congress,  without  the  consent  and  action 
of  that  State.  He  is,  in  the  absence  of  such  consent  and  action, 
secure  against  any  arrest  for  a  crime  committed  against  the  laws 
of  another  State.  The  criminal  processes  of  no  other  State  can 
act  upon  him  while  he  is  there.  He  may  be  kidnapped  and  thus 
taken  out  of  the  State ;  but  this  is  not  extradition  according  to 
law. 

The  Constitution  and  the  law  make  it  the  duty  of  the  asylum 
State  to  give  the  necessary  consent  and  put  forth  the  necessary 
action  when,  and  only  when,  the  pi'escribed  conditions  are  pres- 
ent ;  and  one  of  these  conditions  is  a  specific  and  definite  chaige 
of  a  particular  crime,  as  the  ground  of  the  removal,  and  also  a 
declaration  of  the  purpose  for  which  the  removal  is  sought. 

The  obvious  implication,  arising  from  this  condition,  is  that 
the  State  receiving  the  fugitive  under  the  Constitution  and  the 
law,  like  a  nation  receiving  a  fugitive  under  a  treaty,  should  use 
the  custody  only  for  the  purpose  professed  when  acquiring  it,  and 
which  was  had  in  view  by  the  delivering  authority  when  making 
the  arrest  and  surrender.  This  implication  naturally  arises  from 
the  Constitution  and  the  law ;  and,  if  so,  then  it  is  as  binding  on 
State  courts  as  it  woald  be  if  it  had  been  stated  in  express  words. 
"What  the  Constitution  or  the  law,  by  a  just  and  fair  construction 
implies,  is  a  part  of  that  Constitution  or  that  law. 

(5.)  Facility  for  Ahuse  of  the  Remedy,  —  Moreover,  if  the 
State  that  makes  a  specific  charge  of  crime  against  one  who  is 
the  inhabitant  of  another  State,  and  hence  under  the  protection 
of  its  laws,  as  the  basis  on  which  it  demands  his  surrender,  and 
then  on  this  basis  receives  the  alleged  fugitive  by  the  arrest  and 
delivery  of  the  latter  State,  may,  having  thus  obtained  the  cus- 
tody, proceed  to  deal  with  that  fugitive  in  respect  to  a  wholly  dif- 
ferent matter,  of  which  not  the  remotest  hint  was  given  to 
the  delivering  State  in  the  proceedings,  then  the  extradition  rem- 
edy furnished  by  the  Constitution  may  easily  be  used  for  pur- 
poses not  at  all  intended  or  contemplated  by  it.  This  theory 
supplies  facilities  for  bringing  a  criminal  charge  against  an  inhab- 
itant of  another  State,  not  for  the  purpose  of  public  justice  in 
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his  trial  and  punishment,  but  to  obtain  possession  of  his  person 
as  preliminary  to  other  proceedings  against  him. 

The  criminal  charge,  for  example,  may  be  that  of  false  pre- 
tenses or  embezzlement ;  and  the  real  object  of  the  party  seeking 
the  extradition  and  making  the  charge,  may  be  to  compel  the  per- 
son to  restore  property  or  pay  debts,  as  the  condition  of  not  being 
prosecuted  on  this  charge.  This  has  often  been  attempted  and 
sometimes  accomplished.  Extradition  may  thus  be  made  a  shorter 
and  easier  route  to  the  result  than  a  civil  suit  against  the  fugitive 
in  the  State  to  which  he  has  fled.  The  creditor  appears  in  the 
character  of  a  complainant  charging  a  crime,  and  invokes  the 
machinery  of  extradition  law,  not  to  punish  a  crime,  but  to  aid 
him  in  the  collection  of  a  debt. 

The  Constitution  furnishes  both  the  facility  and  the  temptation  to 
fraud  against  its  own  intention,  if  we  assume  that  a  State  having  ob- 
tained the  extradition  of  a  person  on  a  specific  charge  of  crime,  may 
then,  in  its  discretion,  prosecute  him  for  that  crime,  or  for  some 
other  crime,  or  may  use  the  custody  thus  acquired  for  other  purposes 
than  the  one  purpose  that  appeared  in  the  proceedings.  Much  more 
consistent  with  the  letter  and  the  design  of  the  constitutional  provis- 
ion,and  much  less  likely  to  involve  an  abuse  of  the  extradition  autho- 
rized by  it,  18  the  theory  that  the  State  receiving  the  fugitive  must 
limit  its  judicial  action  to  the  case  which  it  presented  when  asking 
for  the  delivery.  This  is  the  case,  and  the  only  case,  known  to  and 
considered  by  the  delivering  State  at  the  time  of  the  surrender. 
It  is  the  case  for  which  the  remedy  was  provided,  and  hence  the 
only  one  in  respect  to  which  the  custody  should  be  used. 

The  Constitution  certainly  does  not  mean  one  thing  when  the 
Governor  of  a  State  is  asked  to  make  a  delivery  under  it,  and  an- 
other and  a  different  thing  when  the  judicial  authority  of  another 
State  proceeds  to  take  charge  of  the  surrendered  fugitive.  The 
meaning  is  the  same  in  both  cases,  so  far  as  the  principle  involved 
is  concerned ;  and  in  the  one  case  the  meaning  is  that  the  alleged 
fugitive  shall  be  delivered  up  for  the  specific  crime  properly 
charged  against  him;  and,  in  the  other,  it  is  that  the  receiving 
State  may  have  the  opportunity  of  dealing  with  the  offender  for 
that  crime,  and  that  only. 

The  delivery  is  a  special  one,  made  under  a  special  provision, 
and  for  a  special  purpose,  and  hence  the  custody,  thus  granted  on 
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the  one  hand,  and  acquired  on  the  other,  should  be  equally  special 
and  definite  in  the  uses  to  which  it  is  applied.  Any  departure 
from  this  rule  on  the  part  of  courts  goes  beyond  the  end  intended 
to  be  accomplished  by  the  Constitution,  and  in  this  sense  yiolates 
the  provision  itself.  Judge  Cooley,  in  the  language  already 
quoted,  characterizes  it  as  '^  a  gross  yiolation  of  the  constitutional 
compact." 

(6.)  A  Question  Ansioered.  —  What  then,  it  may  be  inqnired, 
shall  be  done  with  that  general  principle  of  law  laid  down  by  the 
English  and  adopted  by  the  American  courts,  that  when  one  is 
within  the  jurisdiction  of  a  court,  and  there  properly  charged 
with  crime,  the  court  may  hold  him  and  proceed  to  his  trial  with- 
out any  reference  to  the  circumstances  under  which  he  was  brought 
within  such  jurisdiction?  There  is  no  doubt  of  the  existence  of 
such  a  principle,  or  that  courts  have  been  in  the  habit  of  acting 
upon  it.  The  Supreme  Court  of  Vermont,  in  The  State  v.  Brews- 
ter ^  7  Vt.  118,  held  that  the  fact  that  Brewster  had  been  kid- 
napped in  Canada  and  had  been  forcibly  brought  into  the  State 
of  Vermont,  without  the  assent  and  action  of  the  Canadian  au- 
thorities, was  not  a  matter  of  any  legal  consequence,  considered 
with  reference  to  his  liability  to  be  tried  on  the  indictment  found 
against  him  in  that  State. 

This  case  followed  the  general  rule  which  has  been  frequently 
affirmed  and  applied  by  courts.  {Rex  y.  MarJcs^  8  East,  175  ;  Es 
parte  KrauSy  1  Bam.  &  Cress.  288 ;  The  Com  of  Sueannah  Sootty 
9  id.  446  ;  The  State  v.  Smith,  1  Bailey,  283.) 

This  rule,  however,  is  less  authoritative  in  this  country  than  the 
Constitution  of  the  United  States,  and  less  authoritative  than 
treaties  with  foreign  nations  made  in  pursuance  thereof.  If,  there- 
fore, we  have  given  the  proper  construction  of  the  extradition 
provision  of  this  Constitution,  the  rule  or  principle  in  question 
is  not  applicable  to  cases  of  inter-State  extradition.  It  is,  in  these 
cases,  overruled  and  set  aside  by  the  "  supreme  law  of  the  land." 

The  design  of  the  preceding  argument  upon  the  construction 
of  the  extradition  provision  of  the  Constitution  has  been  to  show 
that  the  process  of  getting  the  accused  party  from  one  State  to 
another,  as  provided  for  in  the  Constitution,  implies  a  limitation 
of  the  jurisdiction  of  the  latter  State  to  the  legal  purpose  for 


THB  OONST&UCnON  OF  THE  OONBTITUTION.  655 

"which  he  was  brought  there,  and  that,  when  this  purpose  is  ac- 
complished, the  partj  has  the  right  of  unmolested  departure  from 
the  State,  without  interference  by  other  legal  processes.  If  this 
be  so,  then  the  limitation  thus  arising  is,  in  this  country  at  least, 
a  conclusive  reason  why  the  principle  of  law,  above  referred  to, 
should  be  so  qualified  in  its  application  as  to  make  it  consistent 
with  the  Constitution  of  the  United  States.  The  latter,  being 
the  '^higher  law,"  should  govern  in  an  eztnuliticm  case,  rather 
than  any  merely  judge-made  law. 

Judge  Nixon,  in  disposing  of  the  case  of  NoyeSy  previously 
considered,  contented  himself  with  referring  to  this  general  prin- 
ciple of  judge-made  law,  and  to  the  authorities  setting  it  forth, 
without  inquiring  whether  the  extradition  provision  of  the  Con- 
stitution does  or  does  not  qualify  the  application  of  that  principle 
80  far  as  cases  of  inter-State  extradition  are  concerned.  If  it 
does,  as  for  the  reasons  above  stated  we  think  to  be  the  fact,  then 
that  qualification  is  to  be  accepted  as  the  law  for  courts,  no  matter 
what  principles  of  law  they  are  accustomed  to  apply  in  other 
cases;  The  extradited  party  is,  in  the  State  to  which  he  is  extra- 
dited, entitled  to  whatever  immunity,  exemption,  or  protection  is 
afforded  to  him  by  the  Constitution  of  the  United  States,  whether 
given  in  express  words,  or  by  obvious  and  natural  implication. 

Note.— The  recent  case  of  The  8taU  v.  SUtoart,  90  Albany  Law  Journal, 
216,  or  19  N.  W.  Rep.  429,  having  been  reported  too  late  for  insertion  in  the 
body  of  the  above  chapter,  is  here  added  as  a  supplementary  note.  The  case 
was,  on  a  writ  of  certiorari,  considered  and  determined  by  the  Snpreme  Conrt 
of  Wisconsin,  Maj  15, 1884.  The  facts^  as  stated  bj  the  court,  are  as  fol- 
lows : 

"  The  relator  was  arrested  in  Indiana  npon  a  requisition  issued  by  the  Gk>T- 
emor  of  Wisconsin,  upon  a  complaint  in  Justice  Court,  Columbia  county,  Wis- 
consin, charging  him  with  embezzlement  of  property  belonging  to  James 
Qowan,  in  that  county,  and  brought  into  that  county,  where  he  was  tried  for 
that  offense  upon  an  information  filed  in  the  Circuit  Court  for  that  county,  and 
acquitted  upon  the  trial,  and  thereupon  discharged  by  the  court ;  that  imme- 
diately thereafter  and  before  he  had  time  to  leave  tbe  court-room,  he  was  ar- 
rested upon  a  warrant  issued  by  a  justice  of  the  peace  of  that  county,  upon  a 
complaint  for  obtaining  property,  to- wit,  a  horse  from  Edward  Lee,  by  false 
pretenses,  in  that  county,  and  was  taken  before  a  justice  of  the  peace  therein 
for  examination,  December  29,  1888,  and  thereupon  the  justice  adjourned  the 
hearing,  and  entered  such  adjournment  in  his  docket  as  follows  :  '  December 
29,  18S,  nine  ▲.  M.  The  witnesses  for  the  State  not  all  being  present,  the  conrt 
took  a  recess  until  one  o*clock,  p.  m.'  At  one  o*cloclc,  p.  m.,  the  parties  all 
being  present,  the  justice  proceeded  with  the  examination,  and  afterward  com- 
mitted the  defendant  to  the  county  jail  of  said  county  to  await  his  trial.  That 
whatever  representations  were  made  by  the  relator,  constituting  the  false  pre- 
tenses alleg^,  were  made  at  Portage,  in  that  county,  and  that  thereafter  the 
relator  went  to  the  county  of  Sauk,  but  within  twenty  rods  of  the  boundary 
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line  between  tliat  county  and  Golambla  countj,  and  obtained  tbe  horse.  Wlule 
the  relator  was  being  so  held  by  the  sheriff  on  the  last-mentioned  charge,  he 
was  brought  before  Hon.  Alva  Stewart,  judge  of  the  Circuit  Court  for  that 
county,  on  habeoB  corpus,  and  after  hearine  thereon  he  was  ordered  by  that 
judge  into  the  custody  of  the  sheriff  of  Columbia  county.  To  review  that 
order  this  certiorari  is  brought." 

The  relator,  having  been  extradited  from  Indiana  to  Wisconsin,  on  the  charge 
of  embezzlement,  and  having  in  the  latter  State  been  tried  for  the  same  and 
acquitted,  was,  immediately  after  his  acquittal,  arrested  for  another  and  differ- 
ent offense,  and  conmiitted  to  prison  to  await  his  trial  therefor.  He  sued  out 
a  writ  of  habeas  corpus^  claiming  that  the  arrest  for  the  last  offense  was  Llle^ 
ffal,  because  it  was  made  so  soon  after  his  acquittal  on  the  charge  for  which,  he 
had  been  extradited,  that  it  precluded  the  exercise  of  his  right  to  return  to 
the  State  from  which  he  had  been  thus  removed.  Judge  Stewart,  who  iasaed 
the  writ  of  habeas  corpus,  held  that  this  claim,  on  the  ground  set  up,  was  not 
valid,  and  remanded  tne  relator  to  custody.  This  ruling,  in  effect,  decides  that 
an  extradited  party,  having  been  tried,  acquitted  and  discharged  in  respect  to 
the  offense  for  which  he  was  extradited,  is  not  entitled  to  the  right  or  privily 
chumed  by  the  relator  in  this  case,  but  may  be  immediately  arrested  on  tne 
charge  of  another  and  different  offense  alleged  to  have  been  committed  by  him 
withm  the  same  jurisdiction  prior  to  his  extradition. 

The  main  question  before  the  Supreme  Court  of  Wisconsin,  in  reviewing 
the  case,  was  whether  this  ruling  is  correct ;  and  this  question  was  answered 
in  the  affirmative.  Judge  CasscSay,  who  delivered  the  opinion  of  the  court, 
referred  to  the  C<ue  of  Cannon,  47  Mich.  461,  decided  by  the  Supreme  Court 
of  Michigan,  and  then  proceeded  to  say : 

"  It  has  frequently  been  held  in  effect,  however,  by  courts  of  equal  ability, 
that  a  fugitive  from  justice  extradited  under  the  Constitution  and  laws  of  the 
United  States,  on  the  charge  of  the  commission  of  a  specific  crime,  and  dis- 
charged therefrom,  can  be  held  by  the  courts  of  the  State  to  which  he  is  sur- 
rendered for  another  and  entirely  different  crime.  {In  re  Noyes,  17  Alb.  L,  J. 
407;  InreMUes,  62  Vt.  60d;  Ham  v.  8taie,  4  Tex.  App.  645;  WiUiams  v. 
Bacon,  10  Wend.  636;  Browning  v.  Abrams,  51  How.  Pr.  172;  Bow^s  Case, 
18  Penn.  St.  87.") 

In  concluding  the  opinion  upon  this  branch  of  the  case,  the  judge  further 
said: 

'*  It  follows  that  the  relator  might  have  been  again  extradited  had  he  been 
allowed  to  go  to  Indiana  after  being  discharged  on  the  first  offense.  This  be- 
ing so,  there  seems  to  be  no  practical  reason  for  holding  the  relator  could  not 
be  legally  arrested  immediately  upon  the  discharge  from  the  first  offense,  in- 
stead of  being  allowed  to  escape  the  State  and  then  brought  back  on  requisi- 
tion. Such  an  arrest  in  such  a  case  was  certainly  not  in  violation  of  any  law 
of  the  United  States.  It  was  not  in  conflict  with  any  agreement  between  the 
States.  It  was  no  breach  of  any  executive  pledge.  It  was  no  interruption  of 
any  comity  between  the  States.  We  must,  therefore,  hold  that  the  arrest  was 
not  illegal  by  reason  of  any  of  the  objections  mentioned." 

This  ruling,  though  perhaps  sustained  by  a  preponderance  of  judicial  au- 
thority, is  in  conflict  with  the  view  of  Judge  Cooley,  and  with  that  of  the  Su- 
preme Court  of  Michigan,  as  quoted  in  the  above  chapter.  Nor  does  it  accord 
with  the  opinion  of  Judge  Daniels  in  Lagrave*s  Case,  14  Abb.  Pr.  (N.  S.)  838, 
who  in  this  case  said  :  "In  principle,  there  can  be  no  practical  difference  be- 
tween the  case  of  a  fugitive  brought  from  a  neighboring  State  under  the  Con- 
stitution and  laws  of  the  United  States,  and  one  brought  from  a  foreign  coun- 
try under  the  provisions  of  treaties.  In  each  the  right  of  freedom  to  return 
is  precisely  the  same." 

The  question  decided  by  the  Supreme  Court  of  Wisconsin  has  not  often 
arisen  in  the  courts  of  this  country  ;  and  when  it  has  arisen  the  decisions  have 
by  no  means  been  uniform.  It  has  never  been  before  the  Supreme  Court  of 
the  United  States,  and  it  must  hence,  by  reason  of  the  conflicting  opinions  of 
lower  courts,  be  regarded  as  an  unsettled  question. 

The  Constitution  of  the  United  States  is  the  supreme  law  of  the  land  ;  and 
whatever  it  implies  is  as  much  a  part  of  this  law  as  if  it  were  stated  in  express 
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teims.  The  author  of  this  treatise  has  expressed  the  opinion,  with  the  reasons 
therefor,  that  the  provision  of  this  Constitution  in  relation  to  inter  State  extra- 
dition does  fairly  implj  that  the  party  extradited  under  it  is  to  be  tried  only 
for  the  crime  charg^  against  him  in  the  proceedings,  and  for  which  he  was 
delivered  up,  and  that  when  the  claims  of  justice  in  respect  to  this  accusation 
have  been  legally  disposed  of,  then,  if  committing  no  offense  subsequently  to 
his  extradition,  he  has  a  constitutional  right,  in  the  language  of  Judge  Cooley, 
"  to  depart  in  peace,"  and  that  it  is  the  duty  of  courts  to  secure  to  him,  as 
against  all  attempts  at  legal  interference  therewith,  a  reasonable  opportunity 
to  exercise  this  rif  ht. 

This  doctrine,  though  not  in  accordance  with  all  the  judicial  opinions  on  the 
subject,  perhaps  not  with  a  majority  of  these  opinions,  the  author  believes  to 
be  correct.  The  preponderance  of  authority  sustains  it  when  the  extradition 
is  international ;  and  there  is  no  such  difference  between  this  form  of  extradi- 
tion and  that  which  is  inter-State,  as  to  confine  the  doctrine  to  the  former  and 
exclude  it  from  the  latter.  It  is  true  that,  as  to  the  latter,  the  Constitution 
does  not,  in  express  words,  establish  the  doctrine ;  yet  if  its  provision  on  the 
subject  naturally  and  properly  implies  it,  as  we  think  it  to  be  the  fact  and 
have  attempted  to  show,  then  this  is  suffident.  The  implication,  if  real,  has 
all  the  force  of  express  language. 
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CHAPTEE  Xni. 

EXTRADITION  TO   A  THTBD   STATE. 

1.  Statement  of  the  question.  —  There  remains  one  other 
question  to  be  considered  in  respect  to  inter-State  extradition^  and 
that  question  is  whether  a  person  who,  under  the  Constitution  of 
the  United  States  and  the  law  of  Congress,  has,  on  the  charge  of 
crime,  been  extradited  from  one  State  to  another,  and  whose  case 
in  the  latter  State  has  been  legally  disposed  of  bj  his  acquittal, 
or  by  his  discharge  on  habeas  corpus^  or  by  his  conviction  and 
endurance  of  the  penalty,  so  that  the  justice  of  that  State  has  no 
further  demand  against  him,  can,  by  the  Governor  of  that  State, 
and  before  he  has  had  an  opportunity  to  depart  therefrom,  be 
arrested  and  suiTendered  on  the  requisition  of  the  Governor  of 
another  State. 

This  question  has  seldom  arisen  for  either  executive  or  judicial 
consideration.  There  are  but  two  reported  cases  in  the  whole 
history  of  inter-State  extradition  that  have  any  bearing  upon 
it,  and  these  cases  will  be  examined  in  this  chapter. 

2.  Daniel's  Case^  Binns's  Justice,  8th  ed.  p.  439«  — This 
case  came  before  Judge  Parsons,  of  the  Quarter  Sessions  in  Phila- 
delphia, in  1848,  and  the  doctrine  adopted  by  the  court,  as  stated 
by  Mr.  Binns,  is  the  following : 

"  Where  a  defendant  is  brought  into  a  State  as  a  fugitive  from 
justice,  after  acquittal,  or  conviction  and  pardon,  he  cannot  be 
surrendered  to  the  authorities  of  another  State  as  a  fugitive,  but 
must  be  allowed  an  opportunity  to  return  to  the  State  in  which 
he  is  domiciled." 

No  statement  is  made  as.  to  the  particular  facts  of  this  case; 
yet  the  doctrine  here  adopted  gives  a  negative  answer  to  the 
above  question .  The  State  receiving  the  fugitive  by  extradition 
cannot,  according  to  this  doctrine,  after  satisfying  its  own  claims 
against  him,  surrender  him  to  another  State,  so  as  to  deny  to  him 
"  an  opportunity  to  return  to  the  State  in  which  he  is  domiciled." 
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3.  The  People,  ex  rel.  Snydam,  y.  Sennott,  30  Albany 
Law  Journal)  2«I0.  — T^is  was  a  ease  of  habeas  corpiMj  on  the 
petition  of  Suydam,  before  the  CSrcuit  Court  of  Cook  county,  in 
Illinois. 

(1.)  ITie  Facts  of  the  Case.  —The  facts  of  this  case,  as  stated 
by  Judge  McAllister  in  his  deliverance,  are  as  follows :  "Mr. 
Suydam,  at  the  time  of  the  requisition  a  resident  in  the  State  of 
New  York,  was  demanded  by  the  Governor  of  Illinois  as  a  fugi- 
tive from  the  justice  of  the  latter  State,  and,  in  response  thereto, 
the  Governor  of  New  York  ordered  his  arrest  and  delivery  to  the 
authorities  of  Illinois.  Having  been  transported  to  Illinois 
and  being  there  discharged  in  a  proceeding  on  hahsas  carymsy  he 
was,  immediately  after  his  discharge,  and  before  he  had  any  op- 
portunity of  leaving  the  State  and  returning  to  New  York,  ar-< 
rested  on  a  warrant  issued  by  the  Governor  of  Illinois,  in  com- 
pliance with  a  requisition  from  the  Governor  of  Pennsylvania, 
demanding  him  as  a  fugitive  from  the  justice  of  the  latter  State. 

Suydam  took  the  ground  that  the  arrest  under  the  warrant  of 
the  Governor  of  Illinois  was  illegal,  and,  before  his  actual  removal 
from  the  State,  he  saed  out  a  writ  of  habeas  corpus  from  Judge 
McAllister,  to  test  the  legality  of  his  imprisonment  The  spe- 
cific point  set  up  in  his  claim  was  that,  having  been  removed  from 
New  York  to  Illinois  by  the  process  of  extradition,  he  had  not 
fied  to  the  latter  State  as  a  fugitive  from  justice,  but  was  brought 
there  by  compulsion  of  law,  and  hence  that  the  Governor  of  Illi- 
nois had  no  authority  to  order  his  arrest  and  delivery  to  another 
State,  and  thereby  deny  to  him  the  opportunity  of  voluntary  de- 
parture from  Illinois,  after  the  whole  matter  for  which  he  was 
brought  there  had  ended  in  his  legal  discharge. 

Judge  McAllister,  after  hearing  the  case,  held  otherwise,  dis* 
missed  the  writ,  remanded  the  prisoner  to  custody,  and  thus  in 
effect  gave  an  affirmative  answer  to  the  question  stated  in  the 
commencement  of  this  chapter,  and  also  rejected  the  doctrine  laid 
down  by  Judge  Parsons  in  DcmiePs  Case,  The  Chicago  Legal 
Hews  of  December  13,  1879,  says  that  Judge  Drummond,  in  a 
hfAeas  corpus  proceeding  afterward  approved  of  the  ruling  of 
Judge  McAllister  in  this  case. 
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Jndge  McAllister,  in  stating  the  facts  as  they  appeared  on  the 
hearing,  gives  the  following  history  of  Suydam:  1.  That,  being 
a  resident  of  West  Virginia,  he  went  in  1874:  to  Pittsbuig,  in 
Pennsylvania,  and  there  committed  the  crime  for  which  he  was 
indicted  in  1879,  and  which  was  the  basis  of  the  requisition  made 
by  the  Governor  of  Pennsylvania.  2.  That,  soon  after  commit- 
ting this  crime,  he  went  back  to  West  Virginia.  3.  That  late  in 
the  year  1875  he  came  to  Illinois  and  resided  for  about  two  years 
in  Chicago,  where  he  committed  the  offense  charged  against  him 
in  the  extradition  proceedings  tliat  procured  his  surrender  by  the 
Governor  of  New  York.  4.  That,  fleeing  from  Illinois  to  New 
York,  he  there  resided  until  May,  1879,  when  he  was  brought 
back  to  the  former  State  by  the  process  of  extradition. 

It  is  easy,  from  this  statement,  to  see  how  the  Governor  of 
Pennsylvania  might  have  demanded  the  surrender  of  Suydam 
from  the  Governor  of  West  Virginia,  if  the  proper  preliminary 
proceedings  had  been  instituted  while  he  was  in  the  latter  State ; 
or  how  the  demand,  upon  the  same  conditions,  might  have  been 
addressed  to  the  Governor  of  Illinois  during  Suydam's  residence 
in  that  State ;  or  how  it  might,  upon  the  same  conditions,  have 
been  addressed  to  the  Governor  of  New  York  while  he  was 
domiciled  there.  If  he  was  a  fugitive  from  justice  at  all,  he  was 
so  first  from  Pennsylvania  to  West  Virginia,  then  to  Illinois,  and 
then  to  the  State  of  New  York,  and  might,  by  Pennsylvania,  have 
been  extradited  from  any  one  of  these  States  if  the  proceedings 
had  been  taken  while  he  was  there.  The  fact  that  he  came  to 
New  York  by  first  going  to  West  Virginia,  and  then  going  to 
Illinois,  would  not  change  his  character  as  a  fugitive  from  jus- 
tice. 

This,  however,  was  not  the  case  before  Judge  McAllister.  The 
case  upon  which  he  had  to  mle,  and  upon  which  he  did  rule,  was 
whether  Suydam,  being  in  Illinois  not  by  flight  to  that  State,  but 
by  the  compulsory  process  of  extradition,  and  being  there  legally 
discharged  as  to  the  crime  for  which  he  was  brought  there,  could, 
immediately  after  the  discharge,  and  before  any  opportunity  for 
his  own  voluntary  departure,  be  arrested  by  the  warrant  of  the 
Governor  of  Illinois  and  delivered  to  the  authorities  of  the  State 
of  Pennsylvania.  Had  the  Governor  of  Illinois,  in  the  circum* 
stances  as  existing  at  the  time,  legal  authority  for  the  issue  of  his 
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warrant  of  arrest  and  delivery  ?    Judge  McAllister  answered  this 
question  in  the  affinuatire. 

(2.)  The  Oovenu/r^s  Poioer,  — In  looking  at  the  question,  as 
thus  presented,  it  should  be  kept  in  mind  that  the  Governors  of 
States  liave  no  general  power  of  issuing  warrants  of  arrest.  So 
far  as  they  possess  the  power  of  issuing  such  warrants  in  respect 
to  fugitives  from  justice,  they  derive  it  from  a  special  grant  of 
authority,  and  are  limited  in  the  exercise  thereof  to  the  precise 
terms  of  the  grant.  In  other  words,  they  are  to  be  governed  by 
the  law  that  gives  the  power,  and  by  the  rule  which  the  law  pre- 
scribes. A  lawless  exercise  of  such  a  power,  by  the  Governor  of 
a  State,  is  not  to  be  tolerated  for  a  moment.  Ko  one  domiciled 
in  a  State  holds  his  liberty,  or  his  right  to  remain  in  that  State, 
at  the  discretion  of  the  Governor  thereof. 

Judge  Cooley  says :  "  The  executive  has  no  general  power  to 
issue  warrants  of  arrest,  and  when  he  proceeds  to  do  so  in  these 
cases  his  whole  authority  comes  from  the  Constitution  and  the 
act  of  Congress,  and  he  must  keep  within  it."  (Princeton  Heview 
for  January,  1879,  p.  165.) 

Mr.  Rorer,  having  referred  to  that  clause  of  the  Constitution 
which  provides  that  ^'  the  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  States," 
proceeds  to  say : 

"  A  citizen  of  one  State  has  not  onljr  a  right  to  change  his 
residence  into  another  State,  but  also  a  nght  to  become  a  citizen 
of  the  latter,  and  there  remain,  as  against  all  natural  right  of 
such  State  to  extradite  him,  banish  him,  or  deliver  him  over  to 
any  other  actual  or  pretended  power ;  and  it  results,  therefore, 
that  the  only  authority,  as  between  the  American  States,  for  the 
extradition  of  criminals,  is  that  provided  bv  the  National  Consti- 
tution, and  if  the  proceeding  be  not  in  conformity  thereto,  extra- 
dition cannot  be  enforced."     (Inter-State  Law,  225.) 

The  Constitution  does  not  leave  the  question  of  extradition 
between  States  to  their  discretion,  or  to  mere  State  comity.  It 
regulates  the  subject  by  a  special  provision  ;  and  Congress,  in  tlie 
exercise  of  its  power  to  carry  the  provision  into  effect,  has  legis- 
lated in  regard  to  it.  The  provision  itself  and  the  legislation  of 
Congress  for  its  execution,  are  a  part  of  the  supreme  law  of  the 

land. 
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The  question  then  arises  whether  the  power  of  State  Governors 
to  issue  warrants  for  the  arrest  and  delivery  of  fugitive  criminals, 
conferred  by  the  Constitution,  or  by  the  law  of  Oongress,  or  by 
bothy  extends  to  such  a  case  as  that  of  Suydatn  at  the  time  when 
the  Governor  of  Illinois  issued  the  warrant  for  his  arrest  and  de- 
livery to  the  authorities  of  Pennsylvania.  If  it  does  not,  then 
the  warrant  was  without  legal  authority,  and  Suydam  was  entitled 
to  a  disehai^  from  custody  under  it. 

(3.)  Ths  Conatitutional  Provision  —  The  provision  of  the  Con- 
stitution relating  to  inter-State  extradition  reads  as  follows : 

^^  A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime." 

This  provision  is  evidently  not  self-executing  since  it  does  not 
designate  the  authority  to  which  the  demand  shall  be  addressed, 
and  by  which  the  delivery  shall  be  effected,  or  the  manner  in 
which  the  charge  of  crime  shall  be  made  and  authenticated.  It 
was  on  this  ground,  in  part,  that  Governor  Eandolph,  of  Vir- 
ginia, in  1790,  before  Congress  had  passed  any  law  on  the  sub- 
ject, refused  to  comply  with  the  request  of  Governor  Mifflin,  of 
Pennsylvania,  for  the  delivery  of  certain  alleged  fugitives  from 
the  justice  of  the  latter  State. 

The  fact  is  that,  while  the  right  to  make  the  demand  is  given, 
and  the  obligation  to  make  the  delivery  is  imposed  by  the  Consti- 
tution of  the  United  States,  no  provision  is  therein  made  for  the 
agency  of  this  delivery  or  the  manner  of  its  action.  This  is  left 
to  be  supplied  by  legislation,  and,  without  the  requisite  legislation, 
State  Governors  would  have  absolutely  no  power  to  order  the 
arrest  and  delivery  of  fugitive  criminals.  They  possess  this 
power,  not  by  any  direct  grant  of  the  Constitution,  but  by  the 
legislation  of  Congress ;  and  if  Congress  had  chosen  to  vest  the 
power  in  a  different  agency,  as  it  might  have  done,  then  State 
Gt)vemor8  would  have  been  wholly  without  the  power. 

Judge  Deady,  in  In  re  Doo  Woon^  18  Fed.  Rep.  898,  remarked : 
"  The  right  of  one  State  of  the  Union  to  demand  of  another  the 
delivery  of  a  person  who  has  fled  from  justice,  depends  upon  the 
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ConBtltution  of  the  United  States ;  and  the  mode  of  proceeding 
and  the  evidence  necessary  to  support  such  demand  is  prescribed 
by  the  statute  of  the  United  States."  This  question  of  the 
**  mode  "  includes  the  agency  or  authority  by  which  the  mandate 
of  the  Constitution  is  to  be  carried  into  eflFect ;  and  this  agency 
or  authority,  wliatever  it  may  be,  is  endowed  for  this  purpose,  not 
by  the  Constitution  itself,  but  by  the  law  of  Congress.  The  Con- 
stitution authorizes  Congress  to  legislate  on  the  subject ;  and  State 
Governors  get  their  authority  to  issue  extradition  warrants  from 
the  legislation  of  Congress. 

The  person  over  whom  this  authority  is  to  be  exercised  is,  in 
the  Constitution,  described  as  "  a  person  charged  in  any  State 
with  treason,  felony,  or  other  crime,  who  aludl  flee  from  justice 
and  hefownd  in  another  State j^  and  who  shall  be  demanded  by 
the  "executive  authority  of  the  State  from  which  he  fled."  The 
words  placed  in  italics  are  the  important  words  to  be  considered 
in  this  connection. 

The  party  here  described  flees  from  justice  —  that  is  to  say,  he 
flees  from  the  justice  of  the  particular  State  in  which  he  com- 
mitted the  crime,  and  which  brings  the  charge  against  him.  He 
does  so  by  going  out  of  the  State,  since  if  he  simply  flees  from 
one  part  of  the  State  to  another  part  of  the  same  State,  he  will 
not  flee  at  all  within  the  meaning  of  the  Constitution.  He  must 
actually  flee  from  the  State  altogether,  in  order  to  come  within 
this  meaning. 

Where  then  does  this  party,  in  the  contemplation  of  the  Con- 
stitution, flee  to  ?  Where  does  he  stop  in  his  flight  and  there 
seek  an  asylum  of  safety  from  justice  ?  If  he  flees  to  a  foreign 
country  and  is  found  there,  the  provision  has  no  application  to 
him.  It  is  only  when  he  flees  to  some  other  State  of  the  Union 
than  the  one  in  which  he  is  charged  with  crime,  and  is  found 
there  because  he  has  fled  to  that  State  and  has  not  fled  therefrom, 
that  the  provision  applies  to  him.  If  this  be  not  the  fact,  then 
the  case  is  not  the  one  described  in  the  Constitution. 

It  is  quite  true  that  the  Constitution  does  not,  in  express  words, 
speak  of  the  party  ba  fleeing  to  fiome  other  State ;  yet  it  puts  him 
there  as  the  sequel  and  result  of  his  flight  from  justice.  He 
must  flee  from  justice,  and  there  is  no  way  in  which  he  can  get 


664  EXTSADrnoN  to  a  thibd  state. 

into  another  State  or  be  fonnd  there,  as  the  consequence  of  snch 
a  flight,  except  by  actually  going  there.  The  CSonstitntion  clearly 
implies  his  flight  to  the  State  in  which  he  is  fonnd,  and  that  this 
is  the  reason  why  he  is  there,  or  is  found  there. 

The  two  things  specified — namely,  the  flight  from  the  justice 
of  one  State  and  the  being  found  in  another  State — are,  in  the 
Constitution,  connected  together  by  a  copulative  conjunction 
which  associates  them  in  the  natural  order  of  sequence.  The 
party  flees  and  is  found  in  another  State  because  he  fled  there. 
It  is  not  enough  that  he  simply  flees,  and  it  is  not  enough  that  he 
is  simply  found  in  another  State.  Neither  fact,  by  itself,  makes  the 
case  which  the  language  of  the  Constitution  presents.  Both  facts 
are  necessary  to  make  that  case.  The  Constitution  follows  the 
party  from  the  moment  he  starts  on  his  flight  from  justice  until 
ho  stops  somewhere^  either  temporarily  or  permanently ;  and  that 
aoTTiewhere  is  another  State  than  the  one  from  which  he  fled,  no 
matter  through  how  many  States  he  may  have  passed  in  going 
there. 

The  extradition  treaties  of  the  United  States  speak  of  the  ac- 
cused party  as  seeking  asylum,  or  as  being  found  in  the  territory 
of  either  of  the  contracting  Governments.  \i  is  enough  under  these 
treaties  that  the  party  is  found  in  the  specified  territory,  no  mat- 
ter how  he  came  to  be  there.  But  it  is  not  so  under  the  extradi- 
tion provision  of  the  Constitution.  Here  the  fleeing  from  the 
justice  of  one  State  and  the  being  found  in  another  State,  because 
the  party  has  fled  to  that  State,  are,  by  a  copulative  conjunction, 
connected  together  as  essential  parts  of  the  same  matter,  and  so 
connected  that  they  cannot  be  disjoined  without  changing  the 
meaning  of  the  language,  and,  we  may  add,  so  connected  that  the 
flight  to  another  State  is  obviously  the  implied  antecedent  of 
being  found  there.  The  language  is  not  technical,  but  that  of 
common  life ;  and  this  is  its  natural  construction. 

Judge  McAllister,  in  his  construction  of  the  Constitution,  pro- 
ceeded upon  the  theory  that  it  is  enough  if  the  party  being  charged 
with  crime  by  the  demanding  State  as  a  fugitive  from  justice,  is 
found  in  the  State  to  wliich  the  demand  is  addressed,  whether  lie 
had  fled  to  that  State  or  not.  This,  with  all  due  respect  to  the 
learned  judge,  is  not  the  case  which  the  Constitution  presents, 
saying  nothing  now  about  the  construction  given  by  the  law  of 
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Congress,  from  which  State  Governors  derive  their  power  to  issue 
extradition  warrants.  The  Constitution  puts  the  party  in  another 
State  as  the  sequel  of  his  fleeing  to  that  State. 

The  fact,  in  the  case  of  Sujdam,  was  that  he  was  not  found  in 
Illinois  at  the  time  of  his  arrest  for  delivery  to  Pennsylvania,  be- 
cause he  had  fled  to  the  former  State,  but  was  found  there  in  vir- 
tue of  an  extradition  process  which  forcibly  brought  him  there, 
and,  being  discharged  thereon,  was  arrested  under  another  extra- 
dition process  issued  by  the  Governor  of  Illinois,  before  he  had 
time  to  leave  the  State  to  which  he  had  been  extradited.  It  surely 
will  not  be  claimed  that  the  extradition  process  which  brought 
him  to  Illinois,  was,  on  his  part,  an  act  of  fleeing  from  justice  to 
that  State,  in  the  sense  of  the  Constitution ;  and,  if  it  was  not, 
then  he  was  not  in  that  State  at  that  time  as  a  fugitive  thereto 
from  the  justice  of  Pennsylvania.  The  fact  is,  that  he  fled  from 
the  State  of  Illinois  to  the  State  of  New  York,  and,  in  being  car- 
ried back  by  a  legal  process  to  the  State  from  which  he  fled,  he 
certainly  did  not  flee  to  that  State. 

It  is  only  a  fugitive  from  a  State  and  to  a  State  that  comes 
within  the  description  of  the  Constitution ;  and  such  was  not  the 
case  of  Suydam.  That  instrument  makes  no  provision-  for  a  series 
of  successive  extraditions  of  the  same  party,  flrst  by  one  State 
to  another  State,  then  by  the  latter  State,  when  it  shall  have  sat- 
isfied its  claims  against  him,  to  a  third  State,  and  so  on  through 
as  many  extraditions  as  there  may  be  States,  one  after  another, 
demanding  the  custody  of  this  party.  The  description  which  it 
gives  of  the  person  to  be  extradited  from  one  State  to  another, 
precludes  such  a  series  of  extraditions,  unless  we  assume  that  ex- 
tradition to  a  State  is  constitutionally  the  same  thing  as  a  flight 
from  justice  to  a  State. 

(4.)  The  Statutai^  Provision,  —  We  come  now  to  the  law  of 
Congress,  enacted  to  carry  the  constitutional  provision  into  effect, 
from  which  law  State  Governors  derive  their  authority  to  issue 
warrants  for  the  arrest  and  delivery  of  fugitive  criminals,  and 
which  must,  therefore,  be  their  guide  on  this  subject.  Section 
5278  of  the  Revised  Statutes  of  the  United  States  provides  as 
follows : 
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"  Whenever  the  executive  authority  of  any  State  or  Territory 
demands  any  person  as  afugUwe  from  justice^  of  the  executive 
authority  of  any  State  or  Territory  ^trAicA  such  person  has  fled, 
and  produces  a  copy  of  an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  State  or  Territory,  char^g  the  person 
demanded  with  treason,  felony,  or  other  crime,  certified  as  authen- 
tic by  the  Governor  or  Chief  Magistrate  of  the  State  or  Territory 
from  whence  tlie  person  so  cha/rged  hasfl^d,  it  shall  be  the  duty  of 
the  executive  autliority  of  the  State  or  Territory  to  which  such 
person  hasfl^^  to  cause  him  to  be  arrested  and  secured,  and  to 
cause  notice  of  the  arrest  to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such  authority  appoint^ 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear." 

The  parts  of  this  section  which,  for  our  present  purpose,  de- 
serve to  be  specially  noticed,  are  placed  in  italics.  The  party  to 
be  arrested  and  delivered  up  is  spoken  of,  in  general  terms,  as 
"  a  fugitive  from  justice,"  which  language  is  the  equivalent  of 
the  words  "  who  shall  flee  from  justice,"  as  found  in  the  Consti- 
tution. 

This  party  is  to  be  demanded  of  the  executive  authority  of  the 
State  or  Territory  to  which  he  "  has  f^dP  His  flight  from  jus- 
tice is  followed  by  the  statute  to  the  State  or  Territory  to  which 
he  goes,  and  in  which,  by  going  there,  he  is  found.  The  certified 
charge  of  crime  is  to  come  from  the  State  or  Territory  from 
which  he  ^^fl^P  The  power  to  cause  his  arrest  and  delivery  in 
the  presence  of  the  specified  conditions,  is  given  to  the  executive 
authority  of  the  State  or  Territory  to  which  he  "  has  fled^^  and 
to  no  other  authority. 

These  recitals  of  the  statute  are  perfectly  clear  as  to  the  person, 
and  the  only  person  who,  under  its  authority,  is  to  be  arrested 
and  delivered  up.  He  must  be  '^  a  fugitive  from  justice,"  in  the 
sense  of  fleeing  from  the  State  or  Territory  bringing  the  charge 
of  crime  against  him  and  making  the  demand  for  his  delivery, 
and  in  the  sense  of  fleeing  to  the  State  or  Territory  to  which  the 
demand  is  addressed.  This  is  the  exact  description  of  the  person 
given  in  the  statute ;  and  if  the  party  charged  with  crime  and  de- 
manded does  not  come  within  this  description,  then  he  does  not 
come  witliin  the  statute  and  is  not  the  party  to  whom  it  applies. 

The  recitals  are  equally  clear  as  to  the  authority  empowered  by 
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the  Btatnto  to  canse  the  arrest  and  delivery  of  the  party  described. 
That  authority  is  "the  executive  authority  of  the  State  or  Terri- 
tory to  which  such  person  hdsjled^'*  and,  consequently,  to  which 
t])e  demand,  with  the  proper  evidences  as  to  the  crime,  was  ad- 
dressed  by  the  executive  authority  of  the  State  or  Territory ^ww 
which  he  fled.  No  other  authority  can,  under  the  statute,  order 
the  arrest  and  delivery ;  and  this  authority,  as  known  to  the  law 
and  endowed  by  the  law,  is  expressly  vested  in  the  Governor  of 
the  State  or  Territory  to  which  the  accused  party  "  has  fled." 
The  actual  fleeing  to  the  State  or  Territory  is  legally  as  much  a 
part  of  the  case  as  the  demand  for  delivery  or  any  other  element 
placed  in  it  by  law.  It  is  one  of  the  conditions  of  the  power  to 
make  the  delivery  at  all. 

If,  then,  State  Governors  derive  their  power  to  order  the  arrest 
and  delivery  of  fugitive  criminals,  not  from  the  Constitution,  since 
this  does  not  give  them  the  power,  but  from  the  law  of  Congress, 
it  follows  as  a  necessary  inference  that  they  must  exercise  the 
power  in  conformity  with  that  law.  A  law  that  is  the  source  of 
power  is  the  rule  for  its  exercise,  and  no  part  of  it  can  be  lawfully 
disregarded .  Judge  Deady,  in  In  re  Doo  Woon^  18  Fed.  Rep. 
898,  said :  "  The  Executive  of  this  State,  in  allowing  the  requisi- 
tion of  the  executive  of  California,  acts  under  the  authority  of 
the  United  States  statute,  and  must  conform  to  its  directions  and 
limitations." 

A  person  who  has  not  ^ed/rom  the  State  demanding  him,  or, 
if  he  has  fled  therefrom,  has  not  fled  to  the  State  asked  to  deliver 
him  up,  and  who,  if  found  in  the  latter  State,  is  found  there,  not 
because  he  fled  thereto,  but  because  he  has  been  earned  there  by 
the  compulsory  process  of  extradition,  does  not  come  within  the 
terms  of  the  statute  referred  to  by  Judge  Deady.  He  is  not  the 
party  therein  described ;  and  if  so,  then  the  statute  gives  to  the 
Governor  of  the  latter  State  no  power  to  order  his  arrest  and  de- 
livery to  another  State.  Suydam,  when  arrested  and  delivered  to 
the  authorities  of  Pennsylvania,  was  not  a  fugitive  to  the  State 
of  Illinois,  but  was  brought  there  under  the  compulsion  of  law ; 
and,  if  so,  then  the  Governor  of  that  State  had,  under  the  statute 
of  the  United  States,  no  authority  to  order  his  arrest  and  delivery. 
He  was  not  the  Governor  of  the  State  to  which  Suydam  had  fled, 
and  in  which  he  was  found  because  he  had  fled  thereto. 
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Judge  McAllister,  in  deciding  the  case  before  him,  makes  no 
account  of  the  fact  that  Sujdam  came  to  the  State  of  lUinois  in 
1875,  and  remained  there  about  two  years,  and  then  went  there- 
from to  the  State  of  New  York,  and  there  remained  until  he  was 
brought  back  to  Illinois  by  an  extradition  process.  He  mentions 
the  fact,  but  it  was  no  element  of  the  case  on  which  he  based  his 
decision.  It  was  enough,  in  liis  view,  that  Sujdam  was  set  forth 
as  a  fugitive  from  the  justice  of  Pennsylvania,  and  was  found  in 
Illinois,  although  it  was  true  that  he  was  there  found,  not  by  his 
flight  to  that  State,  but  by  forcible  extradition  thereto.  This  en- 
tirely overlooks  that  element  of  the  law  which  makes  flight  to  a 
State  a.  part  of  the  case.  It  treats  that  part  of  the  law  as  having 
no  legal  significance. 

It  appears  to  be  true  that,  when  Suydam  came  to  Illinois  in 
1875,  he  came  there  as  a  fugitive  from  the  justice  of  Pennsylva- 
nia ;  and,  if  with  the  proper  evidence  as  to  the  charge  of  crime, 
he  had  been  demanded  by  the  Governor  of  Pennsylvania  while 
he  was  there,  the  case  would  have  come  within  the  terms  of  the 
law.  But  the  moment  Suydam  left  lUinois  he  passed  beyond  the 
jurisdiction  of  the  Governor  of  that  State,  and  that  jurisdiction 
could  attach  to  him  again  only  in  the  event  that  he  should  come 
back  to  the  State.  Now,  in  the  sense  of  law,  he  never  did  come 
back  to  that  State  as  a  fugitive  thereto.  He  was  brought  back  by 
the  compulsion  of  law,  and  this  was  not  his  own  act.  He  cer- 
tainly waa  not  fleeing  from  the  justice  of  Pennsylvania  to  the 
State  of  Illinois  when,  being  in  the  custody  of  the  agent  of  the 
latter  State,  he  was  being  removed  from  the  State  of  New  York 
to  which  he  had  fled,  to  the  State  of  Illinois  from  which  he  had 
fled.  The  transportation,  by  an  officer  of  law,  of  an  accused 
party,  from  one  State  to  another,  is  not  his  flight  from  justice. 

It  may  be  said  that  if  this  be  the  true  construction  of  the  Con- 
stitution and  the  law,  then,  in  the  event  that  a  party  is  charged 
with  crime  in  two  difFerent  States  and  flees  to  a  third  State,  and 
that,  upon  the  demand  of  one  of  the  two  States  he  is  delivered 
up  by  the  third  State,  and  in  the  further  event  that,  after  the 
State  to  which  he  was  delivered  up  has  legally  disposed  of  his 
case  so  that  it  has  no  further  claim  upon  him,  he  chooses  to  remain 
there  and  there  take  up  his  domicile,  the  other  State  would  have 
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BO  means,  b;  extradition,  of  getting  possessibn  of  his  person  and 
bringing  him  to  justice  for  an  offense  committed  therein.  This 
is  undoubtedly  true  so  long  as  he  remains  in  the 'State  to  which 
he  was  extradited.  There  is  no  provision  in  the  Constitution  or 
the  law  of  Congress  for  his  extradition  from,  that  State  if  he 
chooses  to  stay  there  and  does  stay  there.  Such  a  case  is  not  pro- 
vided for  by  the  extradition  law  of  this  country ;  and  it  is  not  the 
province  of  either  courts  or  Governors  to  make  the  provision. 

(5.)  The  OenercJ,  Principle  of  Extradition, — There  is,  moreover, 
a  general  principle  relating  to  the  subject  of  extradition,  whether 
inter-State  or  international,  that  is  involved  in  the  question  under 
consideration  ;  and  that  principle  is  that,  where  a  party  is  by  ex- 
tradition removed  from  one  jurisdiction  to  another,  his  compul- 
sory presence  in  the  latter  should  not  be  there  used  for  any  pur- 
pose other  than  the  one  for  which  he  was  forcibly  brought  there, 
and  that  when  this  purpose  has  been  gained  he  should,  unless 
committing  some  offense  while  there,  have  a  reasonable  opportu- 
nity to  depart  therefrom,  before  being  subjected  to  legal  demands 
or  restraints  for  other  and  different  purposes. 

Text  writers,  who  have  treated  of  the  subject  at  all,  have,  with 
great  uniformity,  laid  down  this  principle  as  fundamental  in  the 
general  law  of  extradition.  Their  theory  is  that  the  jurisdiction 
that  is  made  operative  by  this  process,  is  special  and  not  general, 
and  hence  that,  when  the  purpose  of  the  process  has  been  gained, 
the  party  subject  to  it  is  entitled  to  the  liberty  of  unmolested 
departure  before  he  can  be  properly  subjected  to  other  processes 
of  legal  restraint.  There  is  no  such  difference  between  interna- 
tional and  inter-State  extradition,  as  to  imply  that  this  theory  is 
not  equally  applicable  to  both.  The  essential  principles  of  both 
are  the  same.  They  differ  only  as  to  details  which  do  not  affect 
their  general  character. 

It  was  with  reference  to  inter-State  extradition  that  Judge Cooley 
said : 

"  To  obtain  the  surrender  of  a  man  on  one  charge,  and  then 
put  him  upon  trial  on  another,  is  a  gross  abuse  of  the  constitu- 
tional compact.  We  believe  it  to  be  a  violation  also  of  legal  prin- 
ciples.   It  is  a  general  rule  that,  where  by  compulsion  of  law  a 
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man  is  brought  within  the  jurisdiction  for  one  purpose,  his  pi'cs- 
ence  shall  not  be  taken  advantage  of  to  subject  him  to  legal  de- 
mands or  legal  restraint  for  another  purpose.     The  legal  privileges 
from  arrest,  where  one  is  in  the  performance  of  a  legal  duty  away 
from  his  home,  rest  upon  this  rule,  and  they  are  merely  the  ex- 
pressions of  reasonable  exemption  from  unfair  advantages.     The 
reason  of  the  rule  applies  to  these  cases.     It  should  be  held,  as  it 
recently  has  been  in  Kentucky,  that  the  fugitive  surrendered  on 
one  charge  is  exempt  from  prosecution  upon  any  other.     He  is 
within  the  State  by  compulsion  of  law  upon  a  single  accnsation. 
He  has  a  right  to  have  that  disposed  of,  and  then  to  depart  in 
peace."     (Princeton  Review  for  January,  1879,  p.  176.) 

It  is  true  that  Judge  Cooley,  in  using  this  language,  was  not 
considering  the  specific  question  now  under  examination  ;  yet  the 
language  is  just  as  applicable  to  this  question  as  to  the  one  he  was 
considering.  It  contains  a  principle  that  covers  both  questions. 
If  the  trial  of  a  party  for  a  crime,  different  from  the  one  on 
which  he  was  surrendered,  would  be  '^  a  gross  abuse  of  the  con- 
stitutional compact "  and  "  a  violation  also  of  legal  principles," 
would  the  "abuse"  and  '^violation"  bo  less  real,  if  tlio  party 
surrendered  and  then  acquitted  in  the  State  having  jurisdiction 
of  the  crime  for  which  he  was  surrendered,  or  discharged  on  ha- 
heas  corpus  in  that  State,  should,  before  he  had  any  opportunity 
"  to  depart  in  peace,"  be  arrested  and  surrendered,  as  a  fugitive 
criminal,  to  another  State  i  He  was  not  brought  into  the  State 
making  the  second  surrender,  for  any  such  purpose ;  and,  accord- 
ing to  Judge  Cooley,  he  has  a  ri^t  to  have  the  purpose  for  which 
he  was  brought  there  legally  disposed  of,  and  then  '^  to  depart  in 
peace."  A  second  surrender,  without  the  opportunity  of  such 
departure,  clearly  interferes  with  the  exercise  of  this  right  and 
also  ignores  the  "  general  rule  "  of  law  stated  by  Judge  Cooley, 
while  it  would  be  without  authority  in  the  Constitution  and  laws 
of  the  United  States. 

Judge  McAllister  said  in  this  case  that  "the  Governor  [of 
Illinois]  was  under  no  duty  to  return  him  [Suydam]  to  New 
York,  or  to  guarantee  a  safe  return."  This,  while  true,  is  not 
the  question.  The  point  to  be  determined  is  not  whether  it  was 
the  duty  of  the  Governor  of  Illinois  to  make  any  provision  for 
Suydam's  return  to  New  York  after  he  had  been  discharged  in 
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the  former  State,  but  whether  under  tlie  Constitution  and  the 
law  of  Congress,  and  under  the  general  principles  of  extradition 
law,  he  had  the  right,  immediately  after  this  discharge,  to  order 
the  arrest  and  delivery  of  Suydam  to  the  authorities  of  Pennsyl- 
vania, and  thus  prevent  his  return  to  New  York  by  his  own 
action. 

This  question  Judge  McAllister  answered  in  the  aiiirniative, 
and,  with  all  due  respect,  we  submit  that  the  answer  is  not  cor- 
rect, and  that  the  doctrine,  as  stated  by  Judge  Parsons  in  DanieVa 
Casej  presents  the  true  view  of  the  subject. 
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I. 

EXTRADITION  TREATIES  OF  THE  UNITED 

STATES. 


The  extradition  treaties  of  the  United  States,  now  in  force,  are 
thirty-one  in  number.  The  following  presents  the  text  of  these 
treaties,  in  the  order  of  their  respective  dates  and  designated  bj 
the  countries  with  which  they  were  made : 

L  Grhat  Bbitain,  August  9,  1842. 

Article  X.  It  is  agreed  that  the  United  States  and  Her  Britannic  Majesty 
shall,  upon  mutual  requisitions  by  them,  or  their  Ministers,  officers,  or  au- 
thorities, respectively  made,  deliver  up  to  Justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  assault  with  intent  to  commit 
murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance 
of  foiiged  paper,  committed  within  the  jurisdiction  of  either,  shall  seek  an 
asylum,  or  shall  be  found  within  the  territories  of  the  other :  Pracided, 
That  this  shall  only  be  done  upon  such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  ,place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for  trial  if  the 
crime  or  offense  had  there  been  committed ;  and  the  respective  judges  and 
other  magistrates  of  the  two  Governments  shall  have  power,  jurisdiction 
and  authority,  upon  complaint  made  under  oath,  to  issue  a  warrant  for  the 
apprehension  of  the  fugitive  or  person  so  charged,  that  he  may  be  brouglit 
before  such  judges  or  other  magistrates,  respectively,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered,  and  if,  on  such  hear- 
ing, the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be  the 
duty  of  the  examining  judge  or  magistrate  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for  tlie  surrender  of 
such  fugitive.  The  expense  of  such  apprehension  and  delivery  shall  be 
borne  and  defrayed  by  the  party  who  makes  the  requisition  and  receives 
the  fugitive. 


n.  France,  November  9,  1848. 

The  United  States  of  America  and  His  Majesty,  the  King  of  the  French, 
having  judged  it  expedient,  with  a  view  to  the  better  administration  of 
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justice,  and  to  the  preyention  of  crime  within  their  respectiYe  territories 
and  jurisdictions,  that  persons  charged  with  the  crimes  hereinafter  enumer- 
ated and  being  fugitives  from  justice,  should,  under  certain  circumstances, 
be  reciprocally  delivered  up,  the  said  United  States  of  America  and  His 
Majesty,  the  King  of  the  French,  have  named  as  their  Plenipotentiaries  to 
conclude  a  convention  for  this  purpose : 

That  is  to  say,  the  President  of  the  United  States  of  America,  Abel  P. 
Upshur,  Secretary  of  State  of  the  United  States,  and  EUs  Majesty,  the 
King  of  the  French,  the  Sieur  Pageot,  Officer  of  the  Royal  Order  of  the 
Legion  of  Honor,  his  Minister  Plenipotentiary,  ad  interim,  in  the  United 
States  of  America : 

Who,  after  having  communicated  with  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  and  conclnded  the 
following  articles : 

Article  I.  It  is  agreed  that  the  high  contracting  parties  shall,  on  re- 
quisitions made  in  their  name,  through  the  medium  of  their  respective 
diplomatic  agents,  deliver  up  to  justice  persons  who,  being  accused  of  the 
crimes  enumerated  in  the  next  following  article,  committed  within  the 
jurisdiction  of  the  requiring  party,  shall  seek  an  asylum,  or  shall  be  found 
within  the  territories  of  the  other :  Provided,  That  this  shall  be  done  only 
when  the  fact  of  the  commission  of  the  crime  shall  be  so  established  as 
that  the  laws  of  the  country  in  which  the  fugitive  or  the  person  so  accused 
shall  be  found,  would  justify  his  or  her  apprehension  and  commitment  for 
trial,  if  the  crime  had  been  there  committed. 

Art.  II.  Persons  shall  be  so  delivered  up  who  shall  be  charged,  accord- 
ing to  the  provisions  of  this  convention,  with  any  of  the  following  crimes, 
to- wit :  Murder  (comprehending  the  crimes  designated  in  the  French  Penal 
Code  by  the  terms  assassination,  parricide,  infanticide  and  poisoning),  or 
with  an  attempt  to  commit  murder,  or  with  rape,  or  with  forgery,  or  with 
arson,  or  with  embezzlement  by  public  officers,  when  the  same  is  punishable 
with  infamous  punishment. 

Art.  III.  On  the  part  of  the  French  Government,  the  surrender  shall 
be  made  only  by  the  authority  of  the  Keeper  of  the  Seals,  Minister  of  Jus- 
tice ;  and  on  the  part  of  the  Gk>vernment  of  the  United  States^  the  surren- 
der shall  be  made  only  by  authority  of  the  Executive  thereof. 

Art.  IV.  The  expenses  of  any  detention  and  delivery  effected  in  virtue 
of  the  preceding  provisions  shall  be  borne  and  defrayed  by  the  Govemmeot 
in  whose  name  the  requisition  shall  have  been  made. 

Art.  v.  The  provisions  of  the  present  convention  shall  not  be  applied 
in  any  manner  to  the  crimes  enumerated  in  the  second  article,  committed 
anterior  to  the  date  thereof,  nor  to  any  crime  or  offense  of  a  purely  political 
character. 

Art.  TI.  This  convention  shall  continue  in  force  until  it  shall  be  abro- 
gated by  the  contracting  parties^  or  one  of  them,  but  it  shall  not  be  abrogated, 
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except  by  mutual  consent,  unless  the  party  desiring  to  abrogate  it  shall 
give  six  months's  previous  notice  of  his  intention  to  do  so.  It  shall  be  rati- 
fied, and  the  ratifications  shall  be  exchanged  within  the  space  of  six 
months,  or  earlier  if  possible. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  convention  in  duplicate,  and  have  affixed  thereto  the  seal  of  their 
arms. 

Bone  at  Washington  the  ninth  day  of  November,  Anno  Domini  one 
thousand  eight  hundred  and  forty-three. 

A.  P.  UPSHUR.      [l.  b.] 
A.  PAGEOT.  [L.  8.] 


Additional  Abticle,  Fsbbuart  24,  1845, —  The  crime  of  robbery, 
defining  the  same  to  be  the  felonious  and  forcible  taking  from  the  person  of 
another,  of  goods  or  money  to  any  value,  by  violence  or  putting  him  in 
fear  ;  and  the  crime  of  burglary,  defining  the  same  to  be,  breaking  and  en- 
tering by  night  into  a  mansion-house  of  another,  with  intent  to  commit  fel- 
ony, and  the  corresponding  crimes  included  under  the  French  law  in  the 
words  vol  qiudifiS  crimen  not  being  embraced  in  the  second  article  of  the 
convention  of  extradition  concluded  between  the  United  States  of  America 
and  France,  on  the  ninth  of  November,  1843,  it  is  agreed  by  the  present 
article,  between  the  high  contracting  parties,  that  persons  charged  with 
those  crimes  shall  be  respectively  delivered  up,  in  conformity  with  the  first 
article  of  tiie  said  convention ;  and  the  present  article,  when  ratified  by  the 
parties,  shall  constitute  a  part  of  the  said  convention,  and  shall  have  the 
same  force  as  if  it  had  been  originally  inserted  in  the  same. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  article  in  duplicate,  and  have  affixed  thereto  the  seal  of  their  arms. 

Done  at  Washington  this  twenty-fourth  day  of  February,  1845. 

J.  C.  CALHOUN.     [L.  8.] 
A.  PAGEOT.  [L.  a] 


Additional  Abticle,  Fbbruabt  10,  1858.  —  It  is  agreed  between  the 
high  contracting  parties  that  the  provisions  of  the  treaties  for  the  mutual 
extradition  of  criminals  between  the  United  States  of  America  and  France, 
of  November  9,  1843,  and  February  24,  1845,  and  now  in  force  between 
the  two  Governments,  shall  extend  not  only  to  persons  charged  with  the 
crimes  therein  mentioned,  but  also  to  persons  charged  with  the  following 
crimes,  whether  as  principals,  accessories,  or  accomplices,  namely :  Forging 
or  knowingly  passing  or  putting  in  circulation  counterfeit  coin  or  bank 
notes  or  other  paper  current  as  money,  with  intent  to  defraud  any  person 
or  persons ;  embezzlement  by  any  person  or  persons  hired  or  salaried  to  the 
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detriment  of  their  employers,  when  these  crimes  are  subject  to  infamoiis 
punishment. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  article  in  triplicate,  and  have  afidxed  thereto  the  seal  of  their 
arms. 

Done  at  Washington  the  tenth  of  February,  1858. 

LEW.  CASS.        [sKAi.] 
SABTIGES.  [seal.] 


IIL  Hawahait  Islands,  Dbgbmbbr  20,  1849. 

Abticlb  XrV.  The  contracting  parties  mutually  agree  to  surrender  upon 
official  requisition  to  the  authorities  of  each,  all  persons  who  being  charged 
with  the  crimes  of  murder,  piracy,  arson,  robbery,  forgery  or  the  utterance 
of  forged  paper,  committed  within  the  jurisdiction  of  either,  shall  be  found 
within  the  territories  of  the  other :  Pravidedf  That  this  shall  only  be  done 
upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the  place 
^here  the  person  so  charged  shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial  if  the  crime  had  there  been  committed. 
And  the  respective  judges  and  other  magistrates  of  the  two  governments 
shall  have  authority  upon  complaint  made  under  oath,  to  issue  a  warrant 
for  the  apprehension  of  the  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates  respectively,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered ;  and  if,  on  such  hear- 
ing, the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be  the 
duty  of  the  examining  judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive.  The  expense  of  such  apprehension  and  delivery  shall  be  borne 
and  defrayed  by  the  party  who  makes  the  requisition  and  receives  the 
fugitive. 

Art.  XVIL  The  present  treaty  shall  be  ratified  by  the  President  of  the 
United  States  of  America,  by  and  with  the  advice  and  consent  of  the  Senate 
of  said  States,  and  by  His  Majesty,  the  King  of  the  Hawaiian  Mauds,  by 
and  with  the  advice  of  his  Privy  Council  of  State,  and  the  ratifications 
shall  be  exchanged  at  Honolulu  within  eighteen  months  from  the  date  of 
its  signature,  or  sooner  if  possible. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the  same 
in  triplicate  and  have  hereto  affixed  their  seals. 

Done  at  Washington  in  the  English  language,  the  twentieth  day  of 
December,  in  the  year  one  thousand  eight  hundred  and  forty-nine. 

JOHN  M.  CLAYTON.  [seal.  ] 

JAMES  JACKSON  JARVES.        [seal.] 
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IV.    SWIBS  CONFBDBRATIOK,  NoVSBfBSR  25,  1850. 

Article  XIII.  The  United  States  of  America  and  the  Swiss  Confederation, 
on  requisitions  made  in  their  name  through  the  medium  of  their  respective 
diplomatic  or  consular  agents,  shall  deliver  up  to  justice  persons  who, 
being  charged  with  the  crimes  enumerated  in  the  following  article  com- 
mitted within  the  jurisdiction  of  the  requiring  party,  shall  seek  asylum  or 
shall  be  found  within  the  territories  of  the  other :  Provided,  That  this  shall 
be  done  onlywhen  the  fact  of  the  commission  of  the  crime  shall  be  so  estab- 
Ibhed  as  to  justify  their  apprehension  and  conunitment  for  trial  if  the 
crime  had  been  committed  in  the  country  where  the  persons  so  accused 
shall  be  found. 

Art.  XIY.  Persons  shall  be  delivered  up  according  to  the  provisions  of 
this  convention,  who  shall  be  charged  with  any  of  the  following  crimes,  to- 
wit :  murder  (including  assassination,  parricide,  infanticide  and  poisoning), 
attempt  to  conunit  murder,  rape,  forgery  or  the  emission  of  forged  papers, 
arson,  robbery  with  violence,  intimidation  or  forcible  entry  of  an  inhabited 
house,  piracy,  embezzlement  by  public  officers,  or  by  persons  hired  or 
salaried  to  the  detriment  of  their  employers,  when  these  crimes  are  subject 
to  infamous  punishment. 

Art.  XV.  On  the  part  of  the  United  States,  the  surrender  shall  be  made 
only  by  the  authority  of  the  Executive  thereof,  and  on  the  part  of  the 
Swiss  Confederation  by  that  of  the  Pederal  Council. 

Art.  XYI.  The  expenses  of  detention  and  delivery  effected  m  virtue 
of  the  preceding  articles  shall  be  at  the  cost  of  the  party  making  the 
demand. 

Art.  Xyn.  The  provisions  of  the  aforegoing  articles  relating  to  the 
surrender  of  fugitive  criminals  shall  not  apply  to  offenses  committed  before 
the  date  hereof,  nor  to  those  of  a  political  character. 

Art.  Xvill.  The  present  convention  is  concluded  for  the  period  of 
ten  years,  counting  from  the  day  of  the  exchange  of  the  ratifications,  and 
if,  one  year  before  the  expiration  of  that  period,  neither  of  the  contracting 
parties  shall  have  announced  by  an  official  notification  its  intention  to  the 
other  to  arrest  the  operations  of  said  convention,  it  shall  continue  binding 
for  twelve  months  longer,  and  so  on  from  year  to  year,  until  the  expiration 
of  the  twelve  months  which  will  follow  a  similar  declaration,  whatever  the 
time  at  which  it  may  take  place. 

Art.  XIX.  This  convention  shall  be  submitted,  on  both  sides,  to  the  ap- 
proval and  ratification  of  the  respective,  competent  authorities  of  each  of 
the  contracting  parties,  and  the  ratifications  shall  be  exchanged  at  the  city 
of  Washington  as  soon  as  circumstances  shall  admit. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  above 
articles,  under  reserve  of  the  above-mentioned  ratifications,  both  in  the 
English  and  French  languages,  and  they  have  thereunto  affixed  their  seals. 
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Done  in  quadruplicate,  at  the  city  of  Berne,  this  twenty-fifth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty. 

A.  DUDLEY  MANN.         [u  8.] 
H.  DRUEY.  [L.  8.] 

F.  FREY  H£R0S£E.         [u  b.] 


V.    PBU88IA  AND  OtHXB  StATES,  JuKE  16,  1852. 

Whereas  it  is  found  expedient,  for  the  better  administration  of  justice, 
and  the  prevention  of  crime  within  the  territories  and  jurisdiction  of  the 
parties  respectively,  that  persons  committing  certain  heinous  crimes,  being 
fugitives  from  justice,  should,  under  certain  circumstances,  be  reciprocally 
delivered  up,  and  also  to  enumerate  such  crimes  explicitly;  and,  whereas 
the  laws  and  constitution  of  Prussia,  and  of  the  other  German  States,  par- 
ties to  this  convention,  forbid  them  to  surrender  their  own  citizens  to  a 
foreign  jurisdiction,  the  Government  of  the  United  btates,  with  a  view  of 
making  the  convention  strictly  reciprocal,  shall  be  held  equally  free  from 
any  obligation  to  surrender  citizens  of  the  United  States :  Therefore,  on  the 
one  part,  the  United  States  of  America,  and,  on  the  other  part,  His 
Majesty  the  King  of  Prussia,  in  his  own  name,  as  well  as  in  the  name  of 
His  Majesty  the  King  of  Saxony,  His  Royal  Highness  the  Elector  of  Hesse, 
His  Royal  Highness  the  Grand  Duke  of  Hesse  and  on  Rhine,  His  Royal 
Highness  the  Grand  Duke  of  Saxe-Weimar-Eisenach,  His  Highness  the 
Duke  of  Saxe-Meiningen,  His  Highness  the  Duke  of  Saxe-Altenburg,  His 
Highness  the  Duke  of  Saxe-Coburg-Gotha,  His  Highness  the  Duke  of 
Brunswick,  His  Highness  the  Duke  of  Anhalt-Dessau,  His  Highness  the 
Duke  of  Anhalt-Bernburg,  His  Highness  the  Duke  of  Nassau,  His  Serene 
Highness  the  Prince  of  Schwarzburg-Rudolstadt,  His  Serene  Highness  the 
Prince  of  Scliwarzburg-Sondershausen,  Her  Serene  Highness  the  Princess 
and  Regent  of  Waldeck,  His  Serene  Highness  the  Prince  of  Reuss,  elder 
branch,  His  Serene  Highness  the  Prince  of  Reuss,  junior  branch,  His  Serene 
Highness  the  Prince  of  Lippe,  His  Serene  Highness  the  Landgrave  of  lless- 
Homburg,  as  well  as  the  free  city  of  Frankfort,  having  resolved  to  treat  on 
this  subject,  have  for  that  purpose  appointed  their  respective  Plenipoten- 
tiaries to  negotiate  and  conclude  a  convention,  that  is  to  say : 

The  President  of  the  United  States  of  America,  Daniel  Webster,  Secretary 
of  State,  and  His  Majesty  the  King  of  Prussia,  in  his  own  name,  as  well  as  ia 
the  name  of  the  other  German  Sovereigns  above  enumerated,  and  the  free  city 
of  Frankfort,  Frederic  Charles  Joseph  von  Gerolt,  His  said  Majesty's  Min- 
ister resident  near  the  Government  of  the  United  States ; 

Who,  after  reciprocal  communication  of  their  respective  powers,  have 
agreed  to  and  signed  the  following  articles : 

Abticlb  I.  It  is  agreed  that  the  United  States  and  Prussia,  and  the 
other  States  of  the  Germanic  Confederation,  included  in  or  which  may 
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hereafter  accede  to  this  contention,  shall,  upon  mutual  requisitions  by  them 
or  their  ministers,  officers,  or  authonties,  respectively  made,  deliver  up  to 
justice  all  persons  who  being  charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  for- 
gery, or  the  utterance  of  forged  papers,  or  the  fabrication  or  circulation  of 
counterfeit  money,  whether  coin  or  paper  money,  or  the  embezzlement  of 
public  moneys,  committed  within  the  jurisdiction  of  either  party,  shall  seek 
an  asylum,  or  shall  be  found  within  the  territories  of  the  other :  Provided^ 
That  this  shall  only  be  done  U|)on  such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for  trial,  if  the 
crime  or  offense  had  there  been  committed;  and  the  respective  judges  and 
other  magistrates  of  the  two  governments  shall  have  power,  jurisdiction 
and  authority,  upon  complaint  made  under  oath,  to  issue  a  warrant  for  the 
apprehension  of  the  fugitive  or  person  so  charged,  that  he  may  be 
brought  before  such  judges  or  other  magistrates,  respectively,  to  the  end 
that  the  evidence  of  criminality  may  be  heard  and  considered ;  and  if,  on 
such  hearing  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it 
shall  be  the  duty  of  the  examining  judge  or  magistrate  to  certify  the  same 
to  the  proper  executive  authority,  that  a  warrant  may  issue  for  the  surren- 
der of  such  fugitive.  The  expense  of  such  apprehension  and  delivery  shall 
be  borne  and  defrayed  by  the  party  who  makes  the  requisition  and  re- 
ceives the  fugitive. 

Art.  n.  The  stipulations  of  this  convention  shall  be  applied  to  any  other 
State  of  the  Germanic  Confederation,  which  may  hereafter  declare  its  acces- 
sion thereto. 

Art.  III.  Kone  of  the  contracting  parties  shall  be  bound  to  deliver  up 
its  own  citizens  or  subjects  under  the  stipulations  of  this  convention. 

Art.  IY.  Whenever  any  person  accused  of  any  of  the  crimes  enumerated 
in  this  convention  shall  have  committed  a  new  crime  in  the  territories  of  the 
State  where  he  has  sought  an  asylum,  or  shall  be  found,  such  person  shall 
not  be  delivered  up  under  the  stipulations  of  this  convention  until  he  shall 
have  been  tried,  and  shall  have  received  the  punishment  due  to  such  new 
crime,  or  shall  have  been  acquitted  thereof. 

Art.  y.  The  present  convention  shall  continue  in  force  tintil  the  1st  of 
January,  185d,  and  if  neither  party  shall  have  given  to  the  other  six  months' 
previous  notice  of  its  intention  then  to  terminate  the  same,  it  shall  further 
remain  in  force  until  the  end  of  twelve  months  after  either  of  the  high  con- 
tracting-parties  shall  have  given  notice  to  the  other  of  such  intention ;  each  of 
the  high  contracting  parties  reserving  to  itself  the  right  of  giving  such  notice 
to  the  other,  at  any  time  after  the  expiration  of  the  said  first  day  of  January, 
1868. 

Art.  YI.  The  present  convention  shall  be  ratified  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate  of  the  United  States,  and  by 


583  BXTBADinoir  tbbsatieb  of  THB  U.  8. 

the  GK)vernment  of  Prussia,  and  the  ratifications  shall  be  exchanged  at  Wash- 
ington within  six  months  from  the  date  hereof,  or  sooner  if  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries  have  signed  this 
convention,  and  have  hereunto  affixed  our  seals. 

Done  in  triplicate  at  Washington,  the  sixteenth  day  of  Jane,  one  thou- 
sand eight  hundred  and  fifty-two,  and  the  seventy-sixth  yeaf*  of  the  Inde- 
pendence of  the  United  States. 

DAN'L  WEBSTER,   [l.  a.] 

FR.  V.  GEROLT.         [l.  s.] 


Additional  Abticlb,  Novembbr  16,  1852. — Whereas  it  may  not  be 
practicable  for  the  ratifications  of  the  convention  for  the  mutual  delivery 
of  criminals,  fugitives  from  justice,  in  certain  cases,  between  the  United 
States  and  Prussia  and  other  States  of  the  Germanic  Confederation,  signed 
at  Washington  on  the  16th  day  of  June,  1852,  to  be  exchanged  within  the 
time  stipulated  in  said  convention ;  and  whereas  both  parties  are  desirous 
that  it  should  be  carried  into  full  and  complete  effect :  The  President  of 
the  United  States  of  America  has  fully  empowered  on  his  part  Edward 
Everett,  Secretary  of  State  of  the  United  States,  and  His  Majesty  the  King 
of  Prussia,  in  his  own  name,  as  well  as  in  the  name  of  the  other  German 
Sovereigns  enumerated  in  the  aforesaid  convention,  has  likewise  fully  em- 
powered Frederick  Charles  Joseph  von  Gerolt,  his  said  Majesty's  Minister 
Resident  near  the  Government  of  the  United  States ;  who  have  agreed  to 
and  signed  the  following  article : 

The  ratifications  of  the  convention  for  the  mutual  delivery  of  criminals, 
fugitives  from  justice,  in  certain  cases,  concluded  on  the  16th  of  June,  1852, 
shall  be  exchanged  at  Washington  within  one  year  from  the  date  of  this 
agreement,  or  sooner  should  it  be  possible. 

The  present  additional  article  shall  have  the  same  force  and  effect  as  if 
it  had  been  inserted,  word  for  word,  in  the  aforesaid  convention  of  June 
16,  1852,  and  shall  be  approved  and  ratified  in  the  manner  therein  pre- 
scribed. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
agreement,  and  have  hereunto  affixed  our  seals. 

Done  at  Washington  this  sixteenth  day  of  November,  one  thousand  eight 

hundred  and  fifty-two,  and  in  the  seventy-seventh  year  of  the  Independence 

of  the  United  States. 

EDWARD  EVERETT,  [l.  s.] 

FR.  V.  GEROLT.  [l.  s.] 


yi.  Brbmbh,  Sbptbmber  6,  1853. 

Whereas  a  convention  for  the  mutual  delivery  of  criminals,  fugitives 
from  justice,  in  certain  cases,  between  Prussia  and  other  States  of  the  Ger- 
manic Confederation,  on  the  one  part,  and  the  United  States  of  North 
America  on  the  other  part,  was  concluded  at  Washington,  on  the  16th  of 
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June,  1853,  by  the  Plenipotentiaries  of  the  contracting  parties,  and  was 
subsequently  duly  ratified  on  the  part  of  the  contracting  govemmenta ; 
and  whereas,  pursuant  to  the  second  article  of  the  said  convention,  the 
United  States  have  agreed  that  the  stipulations  of  the  said  convention  shall 
be  applied  to  any  other  State  of  the  Germanic  Confederation  which  might 
subsequently  declare  its  accession  thereto:  Therefore  the  Senate  of  the 
free  Hanseatic  city  of  Bremen  accordingly  hereby  declares  their  accession 
to  the  said  convention  of  June  16,  1852,  which  is  literally  as  follows: 

[A  copy  of  the  convention  of  June  16, 1852,  between  the  United  States 
and  Prussia  and  other  Germanic  States,  is  here  inserted.] 

And  hereby  expressly  promises  that  all  and  every  one  of  the  articles  and 
provisions  contained  in  the  said  convention  shall  be  faithfully  observed  and 
executed  within  the  dominion  of  the  free  Hanseatic  city  of  Bremen. 

In  faith  whereof,  the  President  of  the  Senate  has  executed  the  present 
declaration  of  accession,  and  has  caused  the  great  seal  of  Bremen  to  be 
affixed  to  the  same. 

Done  at  Bremen  the  sixth  day  of  September,  eighteen  hundred  and  fifty- 
three. 

The  President  of  the  Senate, 

SMIDT. 
[sBAii.]  BKEULS,  8ecr. 


Vn.  Bay  ARIA,  Seftbmbbr  12,  1858. 

The  United  States  of  America  and  His  Majesty  the  King  of  Bavaria, 
actuated  by  an  equal  desire  to  further  the  administration  of  justice,  and  to 
prevent  the  commission  of  crimes  in  their  respective  countries,  taking  into 
consideration  that  the  increased  means  of  communication  between  Europe 
and  America  facilitate  the  escape  of  offenders,  and  that,  consequently,  pro- 
vision ought  to  be  made  in  order  that  the  ends  of  justice  shall  not  be  de- 
feated, have  determined  to  conclude  an  arrangement  destined  to  regulate 
the  course  to  be  observed  in  all  cases  with  reference  to  the  extradition  of 
such  individuals  as,  having  committed  any  of  the  offenses  hereafter  enu- 
merated, in  one  country,  shall  have  taken  refuge  within  the  territories  of 
the  other.  The  constitution  and  laws  of  Bavaria,  however,  not  allowing 
the  Bavarian  Government  to  surrender  their  own  subjects  for  trial  before  a 
foreign  court  of  justice,  a  strict  reciprocity  requires  that  the  Government 
of  the  United  States  shall  be  held  equally  free  from  any  obligation  to  sur- 
render citizens  of  the  United  States.  For  which  purposes  the  high  con- 
tracting powers  have  appointed  as  their  Plenipotentiaries: 

The  President  of  the  United  States,  James  Buchanan,  Envoy  Extraordi- 
nary dnd  Minister  Plenipotentiary  of  the  United  States  at  the  court  of  the 
United  Kingdom  of  Great  Britain  and  Ireland;  His  Majesty  the  King  of 
Bavaria,  Augustus  Baron  De  Cetto,  his  said  Majesty's  Chamberlain,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  at  the  court  of  Her  Majesty 
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the  Queen  of  the  United  Eingdom  of  Great  Britain  and  Ireland,  Kmgbt 
Commander  of  the  Order  for  Merit  of  the  Bavarian  Crown,  and  of  the 
Order  for  Merit  of  St.  Michael,  Knight  Grand  Cross  of  the  Boyal  Grecian 
Order  of  our  Saviour: 

Who,  after  reciprocal  communication  of  their  respective  full  powers, 
found  in  good  and  due  form,  have  agreed  to  the  following  articles: 

Articlb  L  The  Government  of  the  United  States  and  the  Bavarian 
Government  promise  and  engage,  upon  mutual  requisitions  by  them  or 
their  ministers,  officers  or  authorities,  respectively  made,  to  deliver  up  to 
justice  all  persons  who,  being  charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery, 
or  the  utterance  of  forged  papers,  or  the  fabrication  or  circulation  of 
counterfeit  money,  whether  coin  or  paper  money,  or  the  embezzlement  of 
public  moneys,  committed  within  the  jurisdiction  of  either  party,  shall 
seek  an  asylum,  or  shall  be  found  within  the  territories  of  the  other:  Pro- 
videdj  That  this  shall  only  be  done  upon  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged 
shall  be  found,  would  justify  his  apprehension  and  commitment  for  trial, 
if  the  crime  or  offense  had  there  been  committed:  and  the  respective 
judges  and  other  magistrates  of  the  two  governments  shall  have  power, 
jurisdiction  and  authority,  upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive  or  person  so  charged,  that  he 
may  be  brought  before  such  judges  or  other  magistrates,  respectively,  to 
the  end  that  the  evidence  of  criminality  may  be  heard  and  considered; 
and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate  to  certify 
the  same  to  the  proper  executive  authority,  that  a  warrant  may  issue  for 
the  surrender  of  such  fugitive.  The  expense  of  such  apprehension  and 
delivery  shall  be  borne  and  defrayed  by  the  party  who  makes  the  requisi- 
tion and  receives  the  fugitive. 

Abt.  II.  The  stipulations  of  this  convention  shall  be  applied  to  any  other 
State  of  the  German  Confederation  which  may  hereafter  declare  its  acces- 
sion thereto. 

Abt.  in.  None  of  the  contracting  parties  shall  be  bound  to  deliver  up 
its  own  citizens  or  subjects  under  the  stipulations  of  this  convention. 

Art.  I  v.  Whenever  any  person  accused  of  any  of  the  crimes  enumerated 
in  this  convention  shall  have  committed  a  new  crime  in  the  territories  of 
the  State  where  he  has  sought  an  asylum  or  shall  be  found,  such  person 
shall  not  be  delivered  up  under  the  stipulations  of  this  convention  until 
he  shall  have  been  tried  and  shall  have  received  the  punishment  due  to 
such  new  crime,  or  shall  have  been  acquitted  thereof. 

Art.  y.  The  present  convention  shall  continue  in  force  until  the  tttst  of 
January,  one  thousand  eight  hundred  and  fifty-eight;  and  if  neither  party 
shall  have  given  to  the  other  six  months*  previous  notice  of  its  intention 
then  to  terminate  the  same,  it  shall  further  remain  in  force  until  the  end 
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of  twelve  months  after  either  of  the  high  contracting  parties  shall  have 
given  notice  to  the  other  of  such  intention ;  each  of  the  higli  contracting 
parties  reserving  to  itself  the  right  of  giving  such  notice  to  the  other  at  any 
time  after  the  ezpiratiou  of  the  said  first  day  of  January,  one  thousand  eight 

hundred  and  fifty-eight. 

Akt  .  VI.  The  present  convention  shall  be  ratified  by  the  President,  by 
and  witli  the  advice  and  consent  of  the  Senate  of  the  UnUed  States,  and  by 
the  Government  of  Bavaria,  and  the  ratifications  shall  be  exchanged  in 
London  within  fifteen  months  from  the  date  hereof,  or  sooner  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  this  con- 
Tention,  and  have  hereunto  affixed  their  seals. 

Done  in  duplicate,  in  London,  the  twelfth  day  of  September,  one  thousand 
eight  hundred  and  fifty-three,  and  the  seventy-eighth  year  of  the  Independ- 
ence of  the  United  States. 

JAMES  BUCHANAN.        [l.  s.] 
AUG.  DE  CETTO.  [l.  s.] 


Vin.   WURTTEMBKKG,    OCTOBER  13,   1853. 

[On  the  13th  of  October,  1853,  the  Government  of  His  Majesty,  the  King 
of  Wurttemberg,  formally  declared  its  accession  to  the  convention  of  the 
16th  of  June,  1852,  between  the  United  States  and  Prussia  and  other  States 
of  the  Germanic  Confederation,  for  the  mutual  delivery  of  criminals,  fugi- 
tives from  justice,  in  certain  cases.     See  that  convention.] 


IX.  Mbcklenborg-Schwbrin,  Noysmbeb,  26,  1853. 

Whereas,  a  treaty  for  tlie  reciprocal  extradition  of  fugitive  criminals,  in 
special  cases,  was  concluded  between  Prussia  and  other  States  of  the 
Germanic  Confederation  on  the  one  hand,  and  the  United  States  of  North 
America  on  the  other,  under  date  of  June  16,  1852,  at  Washington,  by  the 
Plenipotentiaries  of  the  contracting  parties,  and  has  been  ratified  by  the 
contracting  Governments;  and  whereas,  m  the  second  article  of  the  same, 
the  United  States  of  North  America  have  declared  that  they  agree  that  the 
stipulations  of  the  aforesaid  treaty  shall  be  applicable  to  every  other  State  of 
the  Germanic  Confederation  which  shall  have  subsequently  declared  its 
accession  to  the  treaty:  Now,  therefore,  in  accordance  therewith,  the 
Government  of  His  Royal  Highness  the  Grand  Duke  of  Mecklenburg- 
Schwerin  hereby  declares,  through  the  undersigned  Grand  Ducal  Minister 
of  foreign  affairs,  its  accession  to  the  aforesaid  treaty  of  June  16,  1852, 
which  is  word  for  word,  as  follows : 

[The  original  declaration  here  includes  a  copy,  in  German  and  English, 
of  the  treaty  of  Jtme  16,  1852,  and  of  the  additional  article  thereto  of 
November  16,  1852.] 
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And  hereby  expressly  gives  assurance  that  each  and  every  article  and 
stipulation  of  this  treaty  shall  be  faithfully  observed  and  enforced  within 
the  territory  of  the  Qrand  Duchy  of  Mecklenburg-Schwerin. 

In  testimony  whereof,  the  Qrand  Ducal  Minister  of  Foreign  AfEairs,  in 
the  name  of  His  Royal  Highness  the  Grand  Duke  of  Mecklenburg-Schwerin, 
has  executed  this  declaration  of  accession,  and  caused  the  ministerial  seal 
to  be  thereunto  affixed. 

Done  at  Schwerin,  November  26,  1853. 
[seal.]  GR.  v.  BULOW, 

Orand  Ducal  Minuter  of  Foreign  Affairs  of  MeckUnburg-Schwerin, 


X.  Mecklbnburo-Strelitz,  DECEintER  2,  1853. 

Whereas  a  treaty  for  the  reciprocal  extradition  of  fugitive  criminals,  in 
special  cases,  was  concluded  between  Prussia  and  other  States  of  the  Ger- 
manic Confederation  on  the  one  hand,  and  the  United  States  of  North 
America  on  the  other,  under  date  of  June  16,  1852,  at  Washington,  by  the 
Plenipotentiaries  of  the  contracting  parties,  and  has  been  ratified  by  the  con- 
tracting Governments  ;  and  whereas,  in  the  second  article  of  the  same,  the 
United  States  of  North  America  have  declared  that  they  agree  that  the 
stipulations  of  the  aforesaid  treaty  shall  be  applicable  to  every  other  State 
of  the  Germanic  Confederation  which  shall  have  subsequently  declared  its 
accession  to  the  treaty :  Now,  therefore,'  in  accordance  therewith,  the  Gov- 
ernment of  His  Royal  Highness  the  Grand  Duke  of  Mecklenburg-Strelitz 
hereby  declares  its  accession  to  the  aforesaid  treaty  of  June  16, 1852,  which 
is,  word  for  word,  as  follows : 

[The  original  declaration  here  includes  a  copy,  in  German,  of  the  treaty 
of  June  16,  1852.] 

And  hereby  expressly  gives  assurance  that  each  and  every  article  and 
stipulation  of  this  treaty  shall  be  faithfully  observed  and  enforced  within 
the  territory  of  the  Grand  Duchy  of  Mecklenburg-Strelitz. 

lu  testimony  whereof,  the  undersigned  Grand  Ducal  Minister  of  State, 
in  the  name  of  His  Royal  Highness  the  Grand  Duke  of  Mecklenburg- 
Strelitz,  has  executed  this  declaration  of  accession,  and  caused  the  seal  of 
the  Grand  Ducal  Ministry  of  State  to  be  thereunto  affixed. 
Done  at  Neustrelitz,  the  2d  day  of  December,  1853. 
[seal.]  p.  v.  KANDORPP, 

Qrand  Ducal  Minister  of  State. 
DRISCHOW. 


XI.  Oldenbubq,  December  80,  1853. 

Whereas  a  treaty  for  the  reciprocal  extradition  of  fugitive  criminals,  in 
special  cases,  was  concluded  between  Prussia  and  other  States  of  the  Ger- 
manic Confederation  on  the  one  hand,  and  the  United  States  of  North 
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America  on  the  other,  under  the  date  of  June  16,  1853,  at  Washington,  by 
the  Plenipotentiaries  of  the  contracting  parties,  and  has  been  ratified  by  the 
contracting  Governments;  and  whereas,  in  the  second  article  of  the  same, 
the  United  States  of  North  Amefica  have  declared  that  they  agree  that 
the  stipulations  of  the  aforesaid  treaty  shall  be  applicaole  to  every  other 
State  of  the  Germanic  Confederation  which  shall  have  subsequently  declared 
its  accession  to  the  treaty :  Now,  therefore,  in  accordance  therewith,  the 
Gk>vemment  of  His  Royal  Highness  the  Grand  Duke  of  Oldenburg  hereby 
declares  its  accession  to  the  aforesaid  treaty  of  June  16,  1852,  which  is, 
word  for  word,  as  follows : 

[The  original  declaration  here  includes  a  copy,  in  German,  of  the  treaty 
of  June  16,  1852,  and  of  the  additional  article  thereto  of  November  16, 
1852.] 

And  hereby  expressly  gives  assurance  that  each  and  every  article  and 
stipulation  of  this  treaty  shall  be  faithfully  observed  and  enforced  within 
the  territory  of  the  Grand  Duchy  of  Oldenburg. 

In  testimony  whereof,  the  Grand  Ducal  Minister  of  State  of  Oldenburg, 
in  the  name  of  His  Royal  Highness  the  Grand  Duke  of  Oldenburg,  has  exe- 
cuted the  present  declaration  of  accession,  and  caused  the  Ministerial  seal 
to  be  affixed  thereto. 

Done  at  Oldenburg,  December  80,  one  thousand  eight  hundred  and  fifty- 
three. 

[L.  s.]  VON  ROSSING, 

Grand  Ducal  Minister  of  State  of  Oldenburg. 


Xn.    BCHAUXBURO-LlFPB,   JuKB  7,   1854. 

Whereas,  a  treaty  for  the  reciprocal  extradition  of  fugitive  criminals,  in 
special  cases,  was  concluded  between  Prussia  and  other  States  of  the 
Germanic  Confederation  on  the  one  hand,  and  the  United  States  of  North 
America  on  the  other,  under  date  of  June  16,  1852,  at  Washington,  by  the 
Plenipotentiaries  of  the  contracting  parties,  and  has  been  ratified  by  the 
contracting  Governments;  and,  whereas,  in  the  second  article  of  the  same, 
the  United  States  of  North  America  have  declared  that  they  agree  that  the 
stipulations  of  the  aforesaid  treaty  shall  be  applicable  to  any  ether  State  of 
the  Germanic  Confederation  which  shall  have  subsequently  declared  its 
accession  to  the  treaty :  Now  therefore,  in  accordance  therewith,  the  Gov- 
ernment of  His  Serene  Highness  the  Reigning  Prince  of  Scliaumburg- 
Lippe,  hereby  declares  its  accession  to  the  aforesaid  treaty  of  June  16, 1852, 
which  is  word  for  word,  as  follows : 

[The  original  declaration  here  includes  a  copy,  in  German  and  English, 
of  the  treaty  of 'June  16,  1852,  and  of  the  additional  article  thereto  of 
November  16,  1852.] 

And  hereby  expressly  gives  assurance  that  each  and  every  article  and 
stipulation  of  this  treaty  shall  be  faithfully  observed  and  enforced  within 
the  territory  of  the  Principality  of  Schaumburg-Lippe. 
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In  testimony  whereof,  the  Gk>vernment  of  the  Prince,  in  the  name  of  Hia 
Serene  Highness  the  Reigning  Prince  of  Schaumburg-Lippe,  has  ezecated 
the  present  declaration  of  accession,  and  caused  the  seal  of  the  GoTemment 
to  be  thereunto  affi:[ted. 

Done  at  Buckeburg,  the  seventh  day  of  June,  one  thousand  eight  hun- 
dred and  fiftv-four. 

The  Government  of  the  Priince  of  Scliaumburg-Lippe. 

[seal.  ]  V.  BAUER 

WERNER. 


Xni.    Hakotkr,  Jauuart  18,  1855. 

The  United  States  of  America  and  His  Majesty  the  King  of  Hanover, 
actuated  by  an  equal  desire  to  further  the  administration  of  justice,  and 
to  prevent  the  commission  of  crime  in  their  respective  countries,  taking 
into  consideration  that  the  increased  means  of  communication  between 
Europe  and  America  facilitate  the  escape  of  offenders,  and  that  conse- 
quently provision  ought  to  be  made  in  order  that  the  ends  ol  justice  shall 
not  be  defeated,  have  determined  to  conclude  an  arrangement  destined  to 
regulate  the  course  to  be  observed  in  all  cases  -with  reference  to  the  extra- 
dition of  such  individuals  as,  having  committed  any  of  the  offenses  here- 
after enumerated  in  one  country,  shall  have  taken  refuge  within  the  terri- 
tories of  the  other.  The  Constitution  and  Laws  of  Hanover,  however,  not 
allowing  the  Hanoverian  Government  to  surrender  their  own  subjects  for 
trial  before  a  foreign  court  of  justice,  a  strict  reciprocity  requires  that  the 
Government  of  the  United  States  shall  be  held  equally  free  from  any  obli- 
gation to  surrender  citizens  of  the  United  States.  For  which  purposes  the 
high  contracting  powers  have  appointed  as  their  Plenipotentiaries: 

The  President  of  the  United  States,  James  Buchanan,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  of  the  United  States  at  the  Court  of 
the  United  Kingdom  of  Great  Britain  and  Ireland;  His  Majesty  the  King 
of  Hanover,  the  Count  Adolphus  von  Kielmansegge,  His  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  to  Her  Britannic  Majesty,  Grand  Cross 
of  the  Order  of  the  Guelphs,  etc.,  etc. : 

Who,  after  reciprocal  communication  of  their  respective  full  powers, 
found  in  good  and  due  form,  have  agreed  to  the  following  articles: 

Article  I.  The  Government  of  the  United  States  and  the  Hanoverian 
Government  promise  and  engage,  upon  mutual  requisitions  by  them,  or 
their  ministers,  officers  or  authorities,  respectively  made,  to  deliver  up  to 
justice  all  persons  who,  being  charged  with  the  crime  of  marder,  or  assault 
with  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery, 
or  the  utterance  of  forged  papers,  or  the  fabrication  or  circulation  of 
counterfeit  money,  whether  coin  or  paper  money,  or  the  embeszlement  of 
public  'moneys,  committed  within  the  jurisdiction  of  either  party  shall 
seek  an  asylum,  or  shall  be  found  within  the  territories  of  the  other:  Pro- 
tided.  That  this  shall  only  be  done  upon  such  evidence  of  criminality  as, 
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according  to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged 
shall  be  found,  would  justify  his  apprehension  and  commitment  for  trial, 
if  the  crime  or  offense  had  there  been  committed;  and  the  respective 
judges  and  other  magistrates  of  the  two  Qovernments  shall  have  power, 
jarisdiction  and  authority,  upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive  or  person  so  charged,  that  he 
may  be  brought  before  such  judges  or  other  magistrates,  respectively,  to 
the  end  that  the  evidence  of  criminality  may  be  heard  and  considered ;  and 
if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate  to  certify 
the  same  to  the  proper  executive  authority,  that  a  warrant  may  issue  for 
the  surrender  of  such  fugitive.  The  expense  of  such  apprehension  and 
delivery  shall  be  borne  and  defrayed  by  the  party  who  makes  the  requisi- 
tion and  receives  the  fugitive. 

Abt.  U.  The  stipulations  of  this  convention  shall  be  applied  to  any 
other  State  of  the  Germanic  Confederation  which  may  hereafter  declare  its 
accession  thereto. 

Abt.  in.  None  of  the  contracting  parties  shall  be  bound  to  deliver 
up  its  own  subjects  or  citizens  under  the  stipulations  of  this  convention. 

Art.  rV.  Whenever  any  person  accused  of  any  of  the  crimes  enumer- 
ated in  this  convention  shall  have  committed  a  new  crime  in  the  territories 
of  the  State  where  he  has  sought  an  asylum,  or  shall  be  found,  such  per- 
son shall  not  be  delivered  up,  under  the  stipulations  of  this  convention, 
until  he  shaU  have  been  tried  and  shall  have  received  the  punishment  due 
to  such  new  crime,  or  shall  have  been  acquitted  thereof. 

Art.  y.  The  present  convention  shall  continue  in  force  until  the  first  of 
January,  one  thousand  eight  hundred  and  fifty-eight;  and  if  neither  party 
shall  have  given  to  the  other  six  months^  previous  notice  of  its  intention 
then  to  terminate  the  same,  it  shall  further  remain  in  force  until  the  end 
of  twelve  months  after  either  of  the  high  contracting  parties  shall  have 
given  notice  to  the  other  of  such  intention;  each  of  the  high  contracting 
parties  reserving  to  itself  the  right  of  giving  such  notice  to  the  other  at 
any  time  after  the  expiration  of  the  said  first  day  of  January,  one  thou- 
sand eight  hundred  and  fifty-eight. 

Art.  YI.  The  present  convention  shall  be  ratified  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate  of  the  United  States,  and 
by  the  Government  of  Hanover,  and  the  ratifications  shall  be  exchanged 
in  London  within  three  months  from  the  date  hereof,  or  sooner  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  this  con- 
vention, and  have  hereunto  affixed  their  seals. 

Done  in  duplicate  in  London,  the  eighteenth  day  of  January,  one  tliou- 
sand  eight  hundred  and  fifty-five,  and  the  seventy-ninth  year  of  the  Inde- 
pendence of  the  United  States. 

JAMES  BUCHANAN.      |l.  s.) 
A.  KIELMANSEGGE.       [l.  s  j 
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XrV.  Two  Sicilies,  Ootobeb  1, 1855. 

Article  XXI.  It  is  agreed  that  every  person  who,  being  charged  with 
or  condemned  for  any  of  the  crimes  enumerated  in  the  following  article, 
committed  within  the  States  of  one  of  the  high  contracting  parties,  shall 
seek  asylum  in  the  States  or  on  board  the  vessels  of  war  of  the  other  par^, 
shall  be  arrested  and  consigned  to  justice  on  demand  made,  through  the 
proper  diplomatic  channel,  by  the  government  within  whose  territory  the 
offense  shall  have  been  committed.  This  surrender  and  delivery  shall  not, 
however,  be  obligatory  on  either  of  the  high  contracting  parties  until  the 
other  shall  have  presented  a  copy  of  the  judicial  declaration  or  sentence 
establishing  the  culpability  of  the  fugitive,  in  case  such  sentence  or  decla- 
ration shall  have  been  pronounced.  But  if  such  sentence  or  declaration 
shall  not  have  been  pronounced,  then  the  surrender  may  be  demanded^  and 
shall  be  made,  when  the  demanding  Government  shall  hare  furnished  such 
proof  as  would  have  been  sufficient  to  justify  the  apprehension  and  com- 
mitment for  trial,  of  the  accused,  if  the  offense  had  been  committed  in  the 
country  where  he  shall  have  taken  refuge. 

Aet.  XXIL  Persons  shall  be  delivered  up  according  to  tne  proviaionj 
of  this  treaty,  who  shall  be  charged  with  any  of  the  following  crimes,  to- 
wit: 

Murder  (including  assassination,  parricide,  infanticide,  and  poisoning); 
attempt  to  commit  murder;  rape;  piracy;  arson;  the  making  and  uttering 
of  false  money,  forgery,  including  forgery  of  evidences  of  public  debt, 
bank  bills  and  bills  of  exchange;  robbery  with  violence,  intimidation  or 
forcible  entry  of  an  inhabited  house;  embezzlement  by  public  officers,  in- 
cluding appropriation  of  public  funds;  when  these  crimes  are  subject,  by 
the  code  of  the  Kingdom  of  the  Two  Sicilies,  to  the  punishment  dtUa  re- 
elusione,  or  other  severe  punishment,  and  by  the  laws  of  the  United  States 
to  infamous  punishment. 

Art.  XX II  I.  On  the  part  of  each  country,  the  surrender  of  fugitives 
from  justice  sliall  be  made  only  by  the  authority  of  the  Executive  thereof. 
And  all  expenses  whatever  of  detention  and  delivery,  effected  in  virtue  of 
the  preceding  articles,  shall  be  at  the  cost  of  the  party  making  the  demand. 

Aet.  XXIV.  The  citizens  and  subjects  of  each  of  the  high  contract- 
ing parties  shall  remain  exempt  from  the  stipulations  of  the  preceding  arti- 
cles, so  far  as  they  relate  to  the  surrender  of  fugitive  criminals;  nor  shall 
they  apply  to  offenses  committed  before  the  date  of  the  present  treaty,  nor 
to  offenses  of  a  political  character,  unless  the  political  offender  shall  also 
have  been  guilty  of  some  one  of  the  crimes  enumerated  in  Article  XXII. 

Aet.  XXV.  The  present  treaty  shall  take  effect  from  the  day  in  which 
ratifications  shall  be  exchanged,  and  shall  remain  in  force  for  the  term  of 
ten  years,  and  further  until  the  end  of  twelve  months  after  either  of  the 
high  contracting  parties  shall  have  given  notice  to  the  other  of  its  intention 
to  terminate  the  same ;  each  of  the  said  contracting  parties  reserving  to 
itself  the  right  to  give  such  notice  at  the  end  of  said  term  of  ten  years,  or 
at  any  subsequent  time. 


EXTEADinON  TEEATIE8  OF  THE  IT.  8.  591 

Abt.  XXVI.  The  present  treaty  shall  be  approved  and  ratified  by  the 
President  of  the  United  States  of  America,  by  and  with  the  advice  and 
consent  of  the  Senate  thereof,  and  by  His  Majesty  the  King  of  the  King- 
dom of  the  Two  Sicilies ;  and  the  ratifications  shall  be  exchanged  at  Naples 
within  twelve  months  from  the  date  of  its  signature,  or  sooner  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  fore- 
going articles  in  the  English  and  Italian  languages,  and  have  hereunto 
affixed  the  seals  of  their  arms. 

Done  in  duplicate,  at  the  city  of  Naples,  the  first  day  of  October,  in  the 
year  of  our  Iiord  one  thousand  eight  hundred  and  fifty-five. 

ROBERT  DALE  OWEN.  [l.  s.] 

LUIGI  CARAFA.  [l.  s.] 

PRINCIPE  DI  COMTTINI.  [l.  s.] 

GUISEPPE  MARIO  ARPINO.  [l.  s.] 


XV.  Austria,  July  8,  1856. 

Whereas  it  is  found  expedient  for  the  better  administration  of  justice  and 
the  prevention  of  crime  within  the  territories  and  jurisdiction  of  the  par- 
ties, respectively,  that  persons  committing  certain  heinous  crimes,  being 
fugitives  from  justice,  should,  under  certain  circumstances,  be  reciprocally 
delivered  up,  and  also  to  enumerate  such  crimes  explicitly ;  and  whereas 
the  laws  of  Austria  forbid  the  surrender  of  its  own  citizens  to  a  foreign 
jurisdiction,  the  G-ovemment  of  the  United  States,  with  a  view  of  making 
the  convention  strictly  reciprocal,  shall  be  held  equally  free  from  any  obli- 
gation to  surrender  citizens  of  the  United  States:  Therefore,  on  the  one 
part,  the  United  States  of  America,  and  on  the  other  part.  His  Majesty  the 
Emperor  of  Austria,  having  resolved  to  treat  on  this  subject,  have  for  that 
purpose  appointed  their  respective  Plenipotentiaries,  to  negotiate  and  con- 
clude a  convention,  that  is  to  say  : 

The  President  of  the  United  States,  William  L.  Marcy,  Secretary  of  State 
and  His  Majesty  the  Emperor  of  Austria,  John  George  Chevalier  de  Hul- 
semann.  His  said  Majesty^s  Minister  Resident  near  the  Government  of  the 
United  States  ; 

Who,  after  reciprocal  communication  of  their  respective  powers,  have 
agreed  to  and  signed  the  following  articles :. 

Article  I.  It  is  agreed  that  the  United  States  and  Austria  shall  upon 
mutual  requisitions  by  them  or  their  ministers,  officers  or  authorities,  re- 
spectively made,  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crime  of  murder,  or  assault  with  intent  to  commit  murder,  or  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  fabrication  or  circulation  of  counter- 
feit money,  whether  coin  or  paper  money,  or  the  embezzlement  of  public 
moneys,  committed  within  the  jurisdiction  of  either  party,  shall  seek  an  asy- 
lum, or  shall  be  found  within  the  territories  of  the  other  :  Provided,  That 
this  shall  only  be  done  upon  such  evidence  of  criminality  aa  according  to 
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the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be 
found,  would  justify  his  apprehension  and  commitment  for  trial,  if  the 
crime  or  offense  had  there  been  committed ;  and  the  respective  judges  and 
other  magistrates  of  the  two  Governments  shall  have  power,  jurisdiction, 
and  authority,  upon  complaint  made  under  oath,  to  issue  a  warrant  for  the 
apprehension  of  the  fugitive  or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  respectively,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered;  and  if,  on  such 
hearing,  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be 
the  duty  of  the  examining  judge  or  magistrate  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for  the  surrender  of 
such  fugitive.  The  expense  of  such  apprehension  and  delivery  shall  be 
borne  and  defrayed  by  the  party  who  makes  the  requisition  and  receives 
the  fugitive.  The  provisions  of  the  present  convention  shall  not  be  applied, 
in  any  manner,  to  the  crimes  enumerated  in  the  first  article  committed  an- 
terior to  the  date  thereof;  nor  to  any  crime  or  offense  of  a  political  char- 
acter. 

Art.  IL  Neither  of  the  contracting  parties  shall  be  bound  to  deliver 
up  its  own  citizens  or  subjects  under  the  stipulations  of  this  convention. 

Art.  m.  Whenever  any  person  accused  of  any  of  the  crimes  enumer- 
ated in  this  convention  shall  have  committed  a  new  crime  in  the  territories 
of  the  State  where  he  has  sought  an  asylum,  or  shall  be  found,  such  person 
shall  not  be  delivered  up,  under  the  stipulations  of  this  convention,  until 
he  shall  have  been  tried  and  sliall  liave  received  the  punishment  due  to  such 
new  crime,  or  shall  have  been  acquitted  thereof. 

Art.  ly.  The  present  convention  shall  continue  in  force  until  the  first 
of  January,  1858 ;  and  if  neither  party  shall  have  given  to  the  other  six 
montlts'  previous  notice  of  its  intention  then  to  terminate  the  same,  it  shall 
further  remain  in  force  until  the  end  of  twelve  months  after  either  of  the 
high  contracting  parties  shall  have  given  notice  to  the  other  of  such 
intention ;  each  of  the  high  contracting  parties  reserving  to  itself  the  right 
of  giving  such  nptice  to  the  other  at  any  time  after  the  expiration  of  the 
said  first  day  of  January,  1858. 

Art.  v.  The  present  convention  shall  be  ratified  by  the  President^  by 
and  with  the  advice  and  consent  of  the  Senate  of  the  United  States,  and  by 
His  Majesty  the  Emperor  of  Austria,  and  the  ratifications  shall  be  exchanged 
at  Washington  within  six  months  from  the  date  hereof,  or  sooner  if  possi- 
ble. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  this  con- 
vention, and  have  hereunto  affixed  their  seals. 

Done  in  duplicate  at  Washington,  the  third  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-six,  and  of  the  Independ- 
ence of  the  United  States  the  eightieth. 

[L.  8.]  W.  L.  MAROY. 

[L.  8.]  HULSEMANN. 
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XVI.  Baden,  January  80,  1857. 

"Whereas  it  is  found  expedient,  for  the  better  administration  of  justice 
and  the  prevention  of  crime  within  the  territories  and  jurisdiction  of  the 
parties,  respectively,  that  persons  committing  certain  heinous  crimes,  being 
fugitives  from  justice,  should,  under  certain  circumstances,  be  reciprocally 
delivered  up;  and  also  to  enumerate  such  crimes  explicitly;  and  whereas  the 
laws  and  constitution  of  Baden  do  not  allow  its  Government  to  surrender 
its  own  citizens  to  a  foreign  jurisdiction,  the  Q-ovemment  of  the  United 
States,  with  a  view  of  making  the  convention  strictly  reciprocal,  shall  be  held 
equally  free  from  any  obligation  to  surrender  citizens  of  the  United  States : 
Therefore,  on  the  one  part  the  United  States  of  America,  and  on  the  other 
part  His  Royal  Highness  the  Grand  Duke  of  Baden,  having  resolved  to 
treat  on  this  subject,  have,  for  that  purpose,  appointed  their  respective 
Plenipotentiaries  t6  negotiate  and  conclude  a  convention,  that  is  to  say : 

The  President  of  the  United  States  of  America,  Peter  D.  Vroom,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  United  States  at  the 
Court  of  the  Kingdom  of  Prussia ;  and  His  Royal  Highness  the  Grand  Duke 
of  Baden,  Adolph,  Baron  Marschall  de  Bieberstein,  His  said  Royal  High- 
ness^ Envoy  Extraordinary  and  Minister  Plenipotentiary,  at  the  Court  of 
His  Majesty  the  King  of  Prussia^  etc.,  etc.; 

Who,  after  reciprocal  communication  of  their  respective  powers,  have 
agreed  to  and  signed  the  following  articles : 

Article  I.  It  is  agreed  that  the  United  States  and  Baden  shall,  upon 
mutual  requisitions  by  them,  or  their  ministers,  officers,  or  authorities,  re- 
spectively made,  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crime  of  murder,  or  assault  with  intent  to  commit  murder,  or  piracy, 
or  arson,  or  robbery,  or  forgery,  or  the  fabrication  or  circulation  of  counter- 
feit money,  whether  coin  or  paper  money,  or  the  embezzlement  of  public 
moneys,  committed  within  the  jurisdiction  of  either  party,  shall  seek  an 
asylum,  or  shall  be  found  within  the  territories  of  the  other:  Provided^ 
Tliat  this  shall  only  be  done  upon  such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for  trial,  if  the 
crime  or  offense  had  there  been  committed ;  and  the  respective  judges  and 
other  magistrates  of  the  two  Governments  sliall  have  power,  jurisdiction 
and  authority,  upon  complaint  made  under  oath,  to  issue  a  warrant  for  the 
apprehension  of  the  fugitive  or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  respectively,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered ;  and  if,  on  such  hear- 
ing, the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be  the 
duty  of  the  examining  judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority,  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive.  The  expense  of  such  apprehension  and  delivery  shall  be  borne 
and  defrayed  by  the  party  who  makes  the  requisition  and  receives  the  fugi- 
tive. Nothing  in  this  article  contained  shall  be  construed  to  extend  to 
crimes  of  a  political  character. 
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Art.  IL  Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up 
its  own  citizens  or  subjects  under  the  stipulations  of  this  convention. 

Art.  in.  Whenever  any  person  accused  of  any  of  the  crimes  enu- 
merated in  this  convention  shall  have  committed  a  new  crime  in  the  terri- 
tories of  the  State  where  he  has  sought  an  asylum  or  shall  be  found,  such 
person  shall  not  be  delivered  up,  under  the  stipulations  of  this  conventioii, 
until  he  shall  have  been  tried,  and  shall  have  received  the  punishment  due 
to  such  new  crime,  or  shall  have  been  acquitted  thereof. 

Art.  IY.  The  present  convention  sliall  continue  in  force  until  the  first 
of  January,  one  thousand  eight  hundred  and  sixty  (1860) ;  and  if  neither 
party  shall  have  given  to  the  other  six  months'  previous  notice  of  its  inten- 
tion then  to  terminate  the  same,  it  shall  further  remain  in  force  until  the 
end  of  twelve  months  after  either  of  the  high  contracting  parties  shall  have 
given  notice  to  the  other  of  such  intention ;  each  of  the  high  contracting 
parties  reserving  to  itself  the  right  of  giving  such  notice  to  the  other  at  any 
time  after  the  expiration  of  the  said  first  day  of  January,  one  thousand  eight 
hundred  and  sixty  (1860). 

Art.  v.  The  present  convention  shall  be  ratified  by  the  President^  by 
and  with  the  advice  and  consent  of  the  Senate  of  the  United  States,  and 
by  the  Government  of  Baden ;  and  the  ratifications  shall  be  exchanged  in 
Berlin  within  one  year  from  the  date  hereof,  or  sooner  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  this  con- 
vention, and  have  hereunto  affixed  their  seals. 

Done  in  duplicate,  at  Berlin,  the  thirtieth  day  of  January,  one  thousand 
eight  hundred  and  fifty-seven  (1857),  and  the  eighty-first  year  of  the  Inde- 
pendence of  the  United  States. 
[L.  8.]  P.  D.  VROOM. 

[lu  I.]  ADOLPH  BAR.  MABSCHALL  Ds  BIEBERSTEIN. 


XVIL  Sweden  Aino  Norway,  March  21,  1860. 

Whereas  it  is  found  expedient,  for  the  better  administration  of  justice 
and  the  prevention  of  crime  within  the  territories  and  jurisdiction  of  the 
parties  respectively,  that  persons  committing  certain  crimes,  being  fugitives 
from  justice,  should,  under  certain  circumstances,  be  reciprocally  delivered 
up,  and  also  to  enumerate  such  crimes  explicitly:  The  United  States  of 
America  on  thj9  onie  part,  and  His  Majesty  the  King  of  Sweden  and  Norway 
on  the  other  part,  having  resolved  to  treat  on  this  subject,  have  for  that 
purpose  appointed  .their  respective  Plenipotentiaries  to  negotiate  and  con- 
clude a  convention,  that  is  to  say: 

The  President  of  the  United  States  of  America,  Lewis  Cass,  Secretary  of 
State  of  the  United  States;  and  His  Majesty  the  King  of  Sweden  and  Nor- 
way, Baron  Nicholas  William  de  Wetterstedt,  Knight  of  the  Orders  of  the 
Polar  Star  and  of  St.  Olaff,  Commander  of  the  Order  of  Dannebrog  of  Den- 
mark, His  said  Majesty's  Miidster  .Resident  near  the  Government  of  the 
United  States: 
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Who,  after  reciprocal  communication  of  their  respective  powers,  have 
agreed  to  and  signed  the  following  articles : 

Articoub  J.  It  is  agreed  that  the  high  contracting  parties  shall,  upon 
mutual  requisitions  by  them,  their  Diplomatic  or  Consular  Agents,  respect- 
ively made,  deliver  up  to  justice  all  persons  who,  being  charged  with  or 
condemned  for  any  of  the  crimes  enumerated  in  the  following  article,  com- 
mitted within  the  jurisdiction  of  either  party,  shall  seek  an  asylum,  or  shall 
be  found  within  the  territories  of  the  other:  Provided^  That  this  surrender 
and  delivery  shall  not  be  obligatory  on  either  of  the  high  contracting  par- 
ties except  upon  presentation  by  the  other,  in  original  or  in  verified  copy, 
of  the  judicial  declaration  or  sentence  establishing  the  culpability  of  the 
fugitive,  and  issued  by  the  proper  authority  of  the  Qovemment  who  claims 
tlie  surrender,  in  case  such  sentence  or  declaration  shall  have  been  pro- 
nounced ;  said  document  to  be  drawn  up  and  certified  according  to  the 
forms  prescribed  by  the  laws  of  the  country  making  the  demand.  But  if 
such  sentence  or  declaration  shall  not  have  been  pronounced,  then  the  sur- 
render may  be  demanded,  and  shall  be  made,  when  the  demanding  party 
shall  have  furnished  such  proof  of  culpability  as  would  have  been  sufficient 
to  justify  the  apprehension  and  commitment  for  trial  of  the  accused  if 
the  offense  had  been  committed  in  the  country  where  he  shall  have  taken 
refuge. 

Art.  n.  Persons  shall  be  so  delivered  up  who  shall  have  been  charged 
with  or  sentenced  for  any  of  the  following  crimes:  Murder  (includ- 
ing assassination,  parricide,  infanticide,  and  poisoning),  or  attempt  to  com- 
mit murder,  rape,  piracy  (including  mutiny  on  board  a  ship,  whenever  the 
crew  or  part  thereof,  by  fraud  or  violence  against  the  commander,  have 
taken  possession  of  the  vessel) ;  arson,  robbery  and  burglary,  forgery,  and 
the  fabrication  or  circulation  of  counterfeit  money,  whether  coin  or  paper 
money;  embezzlement  by  public  officers,  including  appropriation  of  public 
funds. 

Art.  in.  The  expenses  of  any  detention  and  delivery,  effected  in  virtue 
of  the  preceding  provisions,  shall  be  borne  and  defrayed  by  the  party  who 
makes  the  requisition  and  receives  the  fugitive. 

Art.  IY.  Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up, 
under  the  stipulations  of  this  convention,  any  person  who,  according  to  the 
laws  of  the  country  where  he  shall  be  found,  is  a  citizen  or  a  subject  of  the 
same  at  the  time  his  surrender  is  demanded. 

Art.  v.  The  provisions  of  the  present  convention  shall  not  be  applied 
to  any  crime  or  offense  of  a  political  character. 

Art.  "VI.  Whenever  any  person,  accused  of  any  of  the  crimes  enumer- 
ated in  this  convention,  shall  have  committed  a  new  crime  in  the  territories 
of  the  State  where  he  sought  an  asylum  or  shall  be  found,  such  person 
shall  not  be  delivered  up,  under  the  stipulations  of  this  convention,  until 
he  shall  have  been  tried,  and  shall  have  received  the  punishment  due  to 
such  new  crime,  or  shall  have  been  acquitted  thereof. 
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Art.  Yn.  This  convention  shall  not  take  effect  nntil  ten  days  after  its 
publication,  made  according  to  the  laws  of  the  respectiye  Govemmenta. 

It  shall  remain  in  force  until  the  end  of  six  months  after  either  of  the 
high  contracting  parties  shall  have  given  notice  to  the  other  of  its  inten- 
tion to  terminate  the  same. 

It  shall  be  ratified  by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate  thereof,  and  by  His  Majesty  the  King 
of  Sweden  and  Norway,  and  the  ratifications  shall  be  exchanged  within 
ten  months  from  the  date  of  its  signature,  or  earlier  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  this  con- 
vention, and  have  hereunto  affixed  their  seals. 

Done  in  duplicate,  at  Washington,  the  twenty-first  day  of  March,  one 
thousand  eight  hundred  and  sixty,  and  the  eighty-fourth  year  of  the  Inde- 
pendence of  the  United  States. 

LEW.  0A8S.  [SBAL.] 

N.  W.  Db  WETTERSTEDT.        [bkai^] 


XVnL  Vknezukla,  August  27,  1860. 

Abticlb  XXVn.  The  United  States  of  America  and  the  Republic  of 
Venezuela,  on  requisitions  made  in  their  name  through  the  medium  of 
their  respective  Diplomatic  and  Consular  Agents,  shall  deliver  up  to  justice 
persons  who,  being  charged  with  the  crimes  enumerated  in  the  following 
article,  committed  within  the  jurisdiction  of  the  requiring  party,  shall 
seek  asylum,  or  shall  be  found  within  the  territories  of  the  other:  Provided, 
That  this  shall  be  done  only  when  the  fact  of  the  commission  of  the  crime 
shall  be  so  established  as  to  justify  their  apprehension  and  commitment  for 
trial,  if  the  crime  had  been  committed  in  the  country  where  the  persons  so 
accused  shall  be  found ;  in  all  of  which  the  tribunals  of  said  country  shall 
proceed  and  decide  according  to  their  own  laws. 

Art.  XX  yiTT.  Persons  shall  be  delivered  up,  according  to  the  provisions 
of  this  convention,  who  shall  be  charged  with  any  of  the  following  crimes, 
to- wit:  Murder  (including  assassination,  parricide,  infanticide,  and  poison- 
ing) ;  attempt  to  commit  murder,  rape,  forgery,  the  counterfeiting  of  money, 
arson,  robbery  with  violence,  intimidation  or  forcible  entry  of  an  inhabited 
house,  piracy,  embezzlement  by  public  officers,  or  by  persons  hired  or 
salaried,  to  the  detriment  of  their  employers,  when  these  crimes  are  subject 
to  infamous  punishment 

Art.  XXIX.  On  the  part  of  each  country  the  surrender  shall  be  made 
only  by  the  authority  of  the  executive  thereof.  The  expense  of  detention 
and  delivery,  effected  in  virtue  of  the  preceding  articles,  shall  be  at  the 
cost  of  the  party  making  the  demand. 

Art.  XXX.  The  provisions  of  the  aforegoing  articles  relating  to  the  sur- 
render of  fugitive  criminals  shall  not  apply  to  offenses  committed  before 
the  date  hereof,  nor  to  those  of  a  political  character. 


SZTBADinON  TBSATIB8  OF  THE  IT.  B.  597 

Art.  XXXL  This  convention  is  concluded  for  the  term  of  eight  years, 
dating  from  the  exchange  of  the  ratifications;  and  if  one  year  before  the 
expiration  of  that  period  neither  of  the  contracting  parties  shall  have 
announced,  by  an  official  notification,  its  intention  to  the  other  to  arrest  the 
operations  of  said  convention,  it  shall  continue  binding  for  twelve  months 
longer,  and  so  on,  from  year  to  year,  until  the  expiration  of  the  twelve 
months  which  will  follow  a  similar  declaration,  whatever  the  time  at  which 
it  may  take  place. 

Art.  XXXII.  This  convention  shall  be  submitted  on  both  sides  to  the 
approval  and  ratification  of  the  respective  competent  authorities  of  each 
of  the  contracting  parties,  and  the  ratifications  shall  be  exchanged  at  Caracas 
as  soon  as  circumstances  shall  admit. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  afore- 
going articles,  in  the  English  and  Spanish  languages,  and  they  have  here- 
unto affixed  t^eir  seals. 

Done  in  duplicate,  at  the  city  of  Caracas,  this  twenty-  seventh  day  of 
August  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

E.A.  TURPIN.  [l.  s.] 

PEDRO  DE  LAS  CABAS.        [l.  s.] 


XTX.  Mexico,  Dbcember  11,  1861. 

The  United  States  of  America  and  the  United  Mexican  States,  having 
judged  it  expedient,  with  a  view  to  the  better  administration  of  justice  and 
to  the  prevention  of  crime  within  their  respective  territories  and  jurisdic- 
tions, that  persons  charged  with  the  crimes  hereinafter  enumerated,  and 
being  fugitives  from  justice,  should,  under  certain  circumstances,  be  re- 
ciprocally delivered  up,  have  resolved  to  conclude  a  treaty  for  this  purpose, 
and  have  named  as  their  respective  Plenipotentiaries,  that  is  to  say : 

The  President  of  the  United  States  of  America  has  appointed  Thomas 
Corwin,  a  citizen  of  the  United  States,  and  their  Envoy  Extraordinary 
and  Minister  Plenipotentiary  near  the  Mexican  Government;  and  the  Pres- 
ident of  the  United  Mexican  States  has  appointed  Sebastian  Lerdo  de  Te- 
jada,  a  citizen  of  the  said  States,  and  a  Deputy  of  the  Congress  of  the 
Union : 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  and  concluded  the 
following  articles : 

Article  L  It  is  agreed  that  the  contracting  parties  shall,  on  requisi' 
tions  made  in  their  name,  through  the  medium  of  tlieir  respective  diplo- 
matic agents,  deliver  up  to  justice  persons  who  being  accused  of  the  crimes 
enumerated  in  article  tliird  of  the  present  treaty,  committed  within  the  ju- 
risdiction of  the  requiring  party,  shall  seek  an  asylum,  or  shall  be  found 
within  the  territories  of  the  other:  Provided,  That  this  shall  be  done  only 
when  the  fact  of  the  commission  of  the  crime  shall  be  so  established  as  that 
the  laws  of  the  country  in  which  the  fugitive  or  the  person  accused  shall  be 
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found,  would  justify  his  or  her  apprehenaion  and  commitment  for  trial,  if 
the  crime  had  been  there  committed. 

Abt.  II.  In  the  case  of  crimes  committed  in  the  frontier  States  or  Ter- 
ritories of  the  two  contracting  parties,  requisitions  may  be  made  through 
their  respective  diplomatic  agents,  or  through  the  chief  civil  authority  of 
said  States  or  Territories,  or  through  such  chief  civil  or  judicial  authixity 
of  the  districts  or  counties  bordering  on  the  frontier  as  may  for  this  pur- 
pose  be  duly  authorized  by  the  said  chief  civil  authority  of  the  said  frontier 
States  or  Territories,  or  when,  from  any  cause,  the  civil  authority  of  such 
State  ot  Territory  shall  be  suspended,  through  the  chief  military  officer  in 
command  of  such  State  or  Territory. 

Art.  III.  Persons  shall  be  so  delivered  up  who  shall  be  charged,  ac- 
cording to  the  provisions  of  this  treaty,  with  any  of  the  following  crimes, 
whether  as  principals,  accessories  or  accomplices,  to-wit :  Murder  (includ- 
ing assassination,  parricide,  infanticide,  and  poisoning) ;  assault  with  intent 
to  commit  murder;  mutilation;  piracy;  arson;  rape;  kidnapping,  defining 
the  same  to  be  the  taking  and  carrying  away  of  a  free  person  by  force  or  de- 
ception ;  forgery,  including  the  forging  or  making,  or  knowingly  passing  or 
putting  in  circulation  counterfeit  coin  or  bank  notes,  or  other  paper  current 
as  money,  with  intent  to  defraud  any  person  or  persons ;  the  introduction 
or  making  of  instruments  for  the  fabrication  of  counterfeit  coin  or  bank 
notes,  or  other  paper  current  as  money;  embezzlement  of  public  moneys; 
robbery,  defining  the  same  to  be  the  felonious  and  forcible  taking  from  tlie 
person  of  another  of  goods  or  money,  to  any  value,  by  violence  or  putting 
him  in  fear ;  burglary,  defining  the  same  to  be  breaking  and  entering  into 
the  house  of  another  with  intent  to  commit  felony ;  and  the  crime  of  lar. 
ceny  of  cattle  or  other  goods  and  chattels,  of  the  value  of  twenty-five  dol- 
lars or  more,  when  the  same  is  committed  within  the  frontier  States  or  Ter- 
ritories of  the  contracting  parties. 

Abt.  rV.  On  the  part  of  each  country  the  surrender  of  fu^tives  from 
justice  shall  be  made  only  by  the  authority  of  the  Executive  thereof,  except 
in  the  case  of  crimes  committed  within  the  limits  of  the  frontier  States  or 
Territories,  in  which  latter  case  the  surrender  may  be  made  by  the  chief 
civil  authority  thereof,  or  such  chief  civil  or  judicial  authority  of  the  dis- 
tricts or  counties  bordering  on  the  frontier  as  may  for  this  purpose  be  duly 
authorized  by  the  said  chief  civil  authority  of  the  said  frontier  States  or  Ter- 
ritories, or  if,  from  any  cause,  the  civil  authority  of  such  State  or  Territory 
shall  be  suspended,  then  such  surrender  may  be  made  by  the  chief  military 
officer  in  command  of  such  State  or  Territoxy. 

Akt.  Y.  All  the  expenses  whatever  of  detention  and  delivery,  effected  in 
virtue  of  the  preceding  provisions,  shall  be  borne  and  defrayed  by  the  Oov- 
ernment  or  authority  of  the  frontier  State  or  Territoxy  in  whose  name  the 
requisition  shall  have  been  made. 

Abt.  YI.  The  provisions  of  the  present  treaty  shall  not  be  applied  in 
any  manner  to  any  crime  or  offense  of  a  purely  political  character,  nor  shall 
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it  embrace  the  return  of  fugitive  slaves,  nor  the  delivery  of  criminals  who 
"when  the  offense  was  committed,  shall  have  been  held  in  the  place  where 
the  offense  was  committed  in  the  condition  of  slaves,  the  same  being  expressly 
forbidden  by  the  Constitution  of  Mexico ;  nor  shall  the  provisions  of  the  pres- 
ent treaty  be  applied  in  any  manner  to  the  crimes  enumerated  in  the  third 
article  committed  anterior  to  the  date  of  the  exchange  of  the  ratifications 
hereof.  Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up  its 
own  citizens  under  the  stipulations  of  this  treaty. 

Abt.  VU.  This  treaty  shall  continue  in  force  until  it  shall  be  abro- 
gated by  the  contracting  parties,  or  one  of  them ;  but  it  shall  not  be  abro- 
gated except  by  mutual  consent,  unless  the  party  desiring  to  abrogate  it 
shall  give  twelve  months*  previous  notice. 

Abt.  YIIL  The  present  treaty  shall  be  ratified  in  conformity  with  the 
Gonstitntions  of  the  two  countries,  and  the  ratifications  shall  be  exchanged 
at  the  city  of  Mexico  within  six  months  from  the  date  hereof,  or  earlier  if 
possible. 

In  witness  whereof,  we,  the  Plenipotentiaries  of  the  United  States  of 
America  and  of  the  United  Mexican  States,  have  signed  and  sealed  these 
presents. 

Done  in  the  city  of  Mexico,  on  the  eleventh  day  of  December,  in  the 
year  of  our  Lord,  one  thousand  eight  himdred  and  sixty-one,  the  eighty- 
sixth  of  the  Independence  of  the  United  States  of  America,  and  the  forty- 
first  of  that  of  the  United  Mexican  States. 

[l.  b.]        THOS.  CORWIN. 

[L.  fl.]        SEB'N  LERDO  DB  TEJADA. 


XX.  Hayti,  Koyembeb  8,  1864. 

Abticlb  XXXym.  it  is  agreed  that  the  high  contracting  parties  shall, 
on  requisitions  made  in  their  name,  through  the  medium  of  their  respective 
diplomatic  agents,  deliver  up  to  justice  persons  who,  being  charged  with 
the  crimes  enumerated  in  the  following  article,  committed  within  the  juris- 
diction of  the  requiring  party,  shall  seek  an  asylum  or  shall  be  found 
within  the  territories  of  the  other:  Promded,  That  this  shall  be  done  only 
when  the  fact  of  the  commission  of  the  crime  shall  be  so  established  as  to 
justify  their  apprehension  and  commitment  for  trial,  if  the  crime  had  been 
committed  in  the  country  where  the  persons  so  accused  shall  be  found ;  in 
all  of  which  the  tribunals  of  said  country  shall  proceed  and  decide  accord- 
ing to  their  own  laws. 

Art.  XXXIX.  Persons  shall  be  delivered  up,  according  to  the  pro- 
visions of  this  treaty,  who  shall  be  charged  with  any  of  the  following 
crimes,  to- wit:  Murder  (including  assassination,  parricide,  infanticide,  imd 
poisoning) ;  attempt  to  commit  murder,  piracy,  rape,  forgery,  the  counter- 
feiting of  money,  the  utterance  of  forged  paper,  arson,  robbery,  and  em- 
bezzlement by  public  oficere,  or  by  persons  hired  or  salaried,  to  the  detri- 
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ment  of  their  emplojera,  when  these  crimes  are  subject  to  infamous  pun- 
ishment. 

Art.  XL.  The  surrender  shall  be  made,  on  the  part  ot  each  country, 
only  by  the  authority  of  the  Ezecutiye  thereof.  The  expenses  of  tlie  de- 
tention and  delivery,  effected  in  virtue  of  the  preceding  articles^  shall  be 
at  the  cost  of  the  party  making  the  demand. 

Abt.  XLL  The  provisions  of  the  foregoing  articles  relating  to  the  ex- 
tradition of  fugitive  criminals  shall  not  apply  to  offenses  committed  before 
the  date  hereof,  nor  to  those  of  a  political  character.  Neither  of  the  con- 
tracting parties  shall  be  bound  to  deliver  up  its  own  citizens  under  the  pro- 
visions of  this  treaty. 

Abt.  XLII.  The  present  treaty  shall  remain  in  force  for  the  term  of 
eight  years,  dating  from  the  exchange  of  ratifications,  and  if,  one  year  be- 
fore the  expiration  of  that  period,  neither  of  the  contracting  parties  shall 
have  given  notice  to  the  other  of  its  intention  to  terminate  the  same,  it 
shall  continue  in  force,  from  year  to  year,  until  one  year  after  an  official  no- 
tification to  terminate  the  same,  as  aforesaid. 

Art.  XLin.  The  present  treaty  shall  be  submitted  on  both  sides  to 
the  approval  and  ratification  of  the  respective  competent  authorities  of  each 
of  the  contracting  parties,  and  the  ratifications  shall  be  exchanged  at  Wash- 
ington within  six  months  from  the  date  hereof,  or  sooner  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  fore- 
going articles,  in  the  English  and  French  languages,  and  they  have  here- 
unto affixed  their  seals. 

Done,  in  duplicate,  at  the  city  of  Port  au  Prince,  this  third  day  of  No- 
vember, in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  sixty- 
four. 

[L.  §.]  B.  F.  WHIDDEN. 

[l.  8.]  BOYER  BAZELAIS. 


XXI.  Dominican  Republic,  Fbbbuabt  8,  1867. 

Artioub  XXVII.  The  United  States  of  America  and  the  Dominican 
Republic,  on  requisitions  made  in  their  name  through  the  medium  of  their 
respective  Diplomatic  and  Consular  Agents,  shall  deliver  up  to  justice  per- 
sons who,  being  charged  with  the  crimes  enumerated  in  the  following  arti- 
cle, committed  within  the  jurisdiction  of  the  requiring  party,  shall  seek 
asylum,  or  shall  be  found  within  the  territories  of  the  other :  Provided^ 
That  this  shall  be  done  only  when  the  fact  of  the  commission  of  the  crime 
shall  be  so  established  as  to  justify  their  apprehension  and  commitment  for 
trial,  if  the  crime  had  been  committed  in  the  country  where  the  persons  so 
accused  shall  be  found ;  in  all  of  which  the  tribunals  of  said  country  shall 
proceed  and  decide  according  to  their  own  laws. 

Abt.  XXVni.  Persons  shall  be  delivered  up  according  to  the  provisions 
of  this  convention,  who  shall  be  chaiged  with  any  of  the  following  crimes, 
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to-wit:  Murder  (including  assassination,  parricide,  infanticide  and  x>oi8on- 
ing),  attempt  to  commit  murder,  rape,  forgery,  the  counterfeiting  of  money, 
arson,  robbery  with  violence,  intimidation  or  forcible  entry  of  an  inhabited 
house,  piracy,  embezzlement  by  public  officers,  or  by  persons  hired  or  sala- 
ried to  the  detriment  of  their  employers,  when  these  crimes  ai'e  subject  to 
infamous  punishment. 

Art.  XXIX.  On  the  part  of  each  country  the  surrender  shall  be  made 
only  by  the  authority  of  the  executive  thereof.  The  expenses  of  detention 
and  delivery,  effected  in  virtue  of  the  preceding  articles,  shall  be  at  the 
cost  of  the  party  making  the  demand. 

Abt.  XXX.  The  provisions  of  the  aforegoing  articles  relating  to  the 
surrender  of  fugitive  criminals  shall  not  apply  to  offenses  committed  before 
the  date  hereof,  nor  to  those  of  a  political  character. 

Abt.  XXXI.  This  convention  is  concluded  for  the  term  of  eight  years, 
dating  from  the  exchange  of  the  ratifications,  and  if  one  year  before  the 
expiration  of  that  period,  neither  of  the  contracting  parties  shall  have  an- 
nounced, by  an  official  notification,  its  intention  to  the  other  to  arrest  the 
operation  of  said  convention,  it  shall  continue  binding  for  twelve 
months  longer,  and  so. on,  from  year  to  year,  until  the  expiration  of  twelve 
months  which  will  follow  a  similar  declaration,  whatever  the  time  at  which 
it  may  take  place. 

Art.  XXXn.  This  convention  shall  be  submitted  on  both  sides  to  the 
approval  and  ratification  of  the  respective  competent  authorities  of  each  of 
the  contracting  parties,  and  the  ratifications  shall  be  exchanged  at  Santo 
Domingo  as  soon  as  circumstances  shall  admit. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  afore- 
going articles  in  the  English  and  Spanish  languages,  and  they  have  hereunto 
affixed  their  seals. 

Done  in  duplicate  at  the  city  of  Santo  Domingo,  this  eighth  day  of 
February,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  sixty- 
seven. 

[L.  8.]  JNO.  SOMERS  SMITH 

[L.  8.]  JOSE  a.  GARCIA. 

[l.  8.]  JUAN  R.  FIALLO. 


XXn.  Italy,  March  23,  1868. 

The  United  States  of  America  and  His  Majesty  the  King  of  Italy,  hav- 
ing judged  it  expedient,  with  a  view  to  the  better  administration  of  justice, 
and  to  the  prevention  of  crimes  within  their  respective  territories  and  juris- 
diction, that  persons  convicted  of  or  charged  with  the  crimes  hereinafter 
specified,  and  being  fugitives  from  justice,  should,  under  certain  circum- 
stances, be  reciprocally  delivered  up,  have  resolved  to  conclude  a  convention 
for  that  purpose  and  have  appointed  as  their  Plenipotentiaries : 

The  President  of  the  United  States,  William  H.  Seward,  Secretary  of 
State,  His  Majesty  the  King  of  Italy,  the  Gommaader  Marcelk)  Cerruti, 
Envoy  Extraordinarr  and  Minister  Plenipotentiary  : 
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Who,  after  reciprocal  communication  of  their  full  powers,  found  in  good 
and  due  form,  have  agreed  upon  the  following  articles,  to  wit: 

Abtiolb  L  The  Gtovernment  of  the  United  States,  and  the  CtoTemment 
of  Italy,  mutually  agree  to  deliver  up  persons  who,  having  been  convicted 
of  or  charged  with  the  crimes  specified  in  the  following  article,  committed 
within  the  jurisdiction  of  one  of  the  contracting  parties,  shall  seek  an 
asylum  or  be  found  within  the  territories  of  the  other:  Pramd^  that  Uiis 
shall  only  be  done  upon  such  evidence  of  criminality  as  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be  found, 
would  justify  his  or  her  apprehension  and  commitment  for  trial,  if  the 
crime  had  been  there  committed. 

Abt.  n.  Persons  shall  be  delivered  up  who  shall  have  been  convicted  of, 
or  be  charged,  according  to  the  provisions  of  this  convention,  with  any  of 
the  following  crimes: 

1.  Murder,  comprehending  the  crimes  designated  in  the  ItaHan  penal 
code  by  the  terms  of  parricide,  assassination,  poisoning  and  infanticide. 

2.  The  attempt  to  commit  murder. 

8.  The  crimes  of  rape,  arson,  piracy  and  mutiny  on  board  a  ship,  when- 
ever the  crew  or  part  thereof,  by  fraud  or  violence  against  the  commander, 
have  taken  possession  of  the  vessel. 

4.  The  crime  of  burglary,  defined  to  be  the  action  of  breaking  and 
entering  by  night  into  the  house  of  another  with  the  intent  to  commit 
felony;  and  the  crime  of  robbery,  defined  to  be  the  action  of  feloniously 
and  forcibly  taking  from  the  person  of  another  goods  or  money,  by  violence 
or  putting  him  in  fear. 

6.  The  crime  of  forgery,  by  which  is  understood  the  utterance  of 
foiged  papers,  the  counterfeiting  of  public  sovereign  or  government 
acts. 

6.  The  fabrication  or  circulation  of  counterfeit  money,  either  coin  or 
paper,  of  public  bonds,  bank  notes  and  obligations,  and  in  general,  of  any 
title  and  instrument  of  credit  whatsoever,  the  counterfeiting  of  seals, 
dies,  stamps  and  marks  of  State  and  public  administrations,  and  the  utter- 
ance thereof. 

7.  The  embezzlement  of  public  moneys  committed  within  the  jurisdic- 
tion of  either  party,  by  public  officers  or  depositors. 

8.  Embezzlement  by  any  person  or  persons  hired  or  salaried  to  the 
detriment  of  their  employers,  when  these  crimes  are  subject  to  infamous 
punishment. 

Abt.  ni.  The  provisions  of  this  treaty  shall  not  apply  to  any  crime  or 
offense  of  a  political  character,  and  the  person  or  persons  delivered  up  for  the 
crimes  enumerated  in  the  preceding  article  shall,  in  no  case,  be  tried  for 
any  ordinary  crime,  committed  previously  to  that  for  which  his  or  their  sur- 
render is  asked. 

Art.  IY.  If  the  person  whose  surrender  may  be  claimed,  pursuant  to  the 
stipulations  of  the  present  treaty,  shall  have  been  arrested  for  the  com- 
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mission  of  offenses  in  the  country  where  he  has  sought  an  asylum,  or  shall 
have  been  convicted  thereof,  his  extradition  may  be  deferred  imtil  he  shall 
have  been  acquitted,  or  have  served  the  term  of  imprisonment  to  which  he 
may  have  been  sentenced. 

Abt.  Y.  Requisitions  for  the  surrender  of  fugitives  from  justice  shall  be 
made  by  the  respective  diplomatic  agents  of  the  contracting  parties,  or  in 
the  event  of  the  absence  of  these  from  the  country  or  its  seat  of  G-overn- 
ment,  they  may  be  made  by  superior  consular  officers.  If  the  person  whose 
extradition  may  be  asked  for  shall  have  been  convicted  of  a  crime,  a  copy 
of  the  sentence  of  the  court  in  which  he  may  have  been  convicted,  authen- 
ticated under  its  seal  and  an  attestation  of  the  official  character  of  the 
judge  by  the  proper  executive  authority,  and  of  the  latter  by  the  Minister  or 
Consul  of  the  United  States  or  of  Italy,  respectively,  shall  accompany  the 
requisition.  When,  however^  the  fugitive  shall  have  been  merely  charged 
with  crime,  a  duly  authenticated  copy  of  the  warrant  for  his  arrest  in  the 
country  where  the  crime  may  have  been  committed,  or  of  the  depositions 
upon  which  such  warrant  may  have  been  Issued,  must  accompany  the  re- 
quisition as  aforesaid.  The  President  of  the  United  States  or  the  proper 
Executive  authority  in  Italy  may  then  issue  a  warrant  for  the  apprehension 
of  the  fugitive,  in  order  that  he  may  be  brought  before  the  proper  judicial 
authority  for  examination.  If  it  should  then  be  decided  that,  according 
to  law  and  the  evidence,  the  extradition  is  due  pursuant  to  tlie  treaty, 
the  fugitive  may  be  given  up  according  to  the  forms  prescribed  in  such 
cases. 

Abt.  YL  The  expenses  of  the  arrest,  detention  and  transportation  of 
the  persons  claimed  shall  be  paid  by  the  Government  in  whose  name  the 
requisition  shall  have  been  made. 

Art.  YII.  This  convention  shall  continue  in  force  during  five  (5)  years 
from  the  day  of  exchange  of  ratifications ;  but  if  neither  party  shall  have 
given  to  the  other  six  (6)  months'  previous  notice  of  its  intention  to  ter- 
minate the  same,  the  convention  shall  remain  in  force  five  years  longer, 
and  so  on. 

The  present  convention  shall  be  ratified,  and  the  ratifications  exchanged 
at  Washington  within  six  (6)  months,  ^and  sooner  if  possible. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  convention  in  duplicate,  and  have  thereunto  affixed  their  seals. 

Done  at  Washington  the  twenty-third  day  of  March,  A.  D.  one  thousand 
eight  hundred  and  sixty»eight,  and  of  the  Independence  of  the  United 
States  the  ninety-second. 

[seal.]  WILLIAM  H.  SEWARD. 

[seal.]  M.  CERRUTI. 


Additional  Article,  January  21,  1869. 

It  is  agreed  that  the  concluding  paragraph  of  the  second  article  of  the 
convention  aforesaid  shall  be  so  amended  as  to  read  as  follows : 
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8.  Embezzlement  by  any  person  or  persons  hired  or  salaried,  to  the  detri- 
ment of  their  employers,  when  these  crimes  are  subject  to  infamous  pun- 
ishment according  to  the  laws  of  the  United  States,  and  criminal  punish- 
ment according  to  laws  of  Italy. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  article  in  duplicate,  and  have  affixed  thereto  the  seal  of  their  arms. 

Bone  at  Washington  the  21st  day  of  January,  1869. 

[seal.]  WILLIAM  H.  SEWARD. 

[seal.]  M.  GERRUTL 


XXnL   Republic  of  Salvador,  May  28,  1870. 

The  United  States  of  America  and  the  Republic  of  Salvador,  having 
judged  it  expedient,  with  a  view  to  the  better  administration  of  justice, 
and  to  the  prevention  of  crimes  within  their  respective  territories  and  juris- 
diction, that  persons  convicted  of  or  charged  with  the  crimes  hereinafter 
specified,  and  being  fugitives  from  justice,  should,  under  certain  circum- 
stances, be  reciprocally  delivered  up,  have  resolved  to  conclude  a  conven- 
tion for  that  purpose,  and  have  appointed  as  their  Plenipotentiaries:  the 
President  of  the  United  States,  Alfred  T.  A.  Torbet,  Minister  Resident  to 
Salvador;  the  President  of  the  Republic  of  Salvador,  Senor  Doctor  Don 
Gregorio  Arbizd,  Minister  of  Foreign  Affairs,  who,  after  reciprocal  com- 
munication of  their  full  powers,  found  in  good  and  due  form,  have  agreed 
upon  the  following  articles,  to- wit : 

AuTiCLB  I.  The  Government  of  the  United  States  and  the  Government 
of  Salvador  mutually  agree  to  deliver  up  persons  who,  having  been  con- 
victed  of  or  charged  with  the  crimes  specified  in  the  following  article  com- 
mitted within  the  jurisdiction  of  one  of  the  contracting  parties,  shall  seek 
an  asylum  or  bo  found  within  the  territories  of  the  other:  Provided,  That 
this  shall  only  be  done  upon  such  evidence  of  criminality  as  according  to 
the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be 
found,  would  justify  his  or  her  apprehension  and  commitment  for  trial  if 
the  crime  had  been  there  committed. 

Abt.  n.  Persons  shall  be  delivered  up  who  shall  have  been  convicted 
of,  or  be  charged,  according  to  the  provisions  of  this  convention,  with  any 
of  the  following  crimes : 

1.  Murder,  comprehending  the  crimes  designated  in  the  penal  codes  of 
the  contracting  parties  by  the  terms  homicide,  parricide,  assassination,  pois- 
oning and  infanticide. 

2.  The  attempt  to  commit  murder. 

3.  The  crimes  of  rape,  arson,  piracy,  and  mutiny  on  board  a  ship,  when- 
ever the  crew,  or  part  thereof,  by  fraud  or  violence  against  the  commander, 
have  taken  possession  of  the  vessel. 

4.  The  crime  of  burglary,  defined  to  be  the  action  of  breaking  and  enter- 
ing by  night  into  the  house  of  another,  with  the  intent  to  commit  felony; 
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and  the  crime  of  robbery,  defined  to  be  the  action  of  feloniously  and  forci- 
bly taking  from  the  person  of  another  goods  or  money  by  violence,  or 
putting  him  in  fear. 

5.  The  crime  of  forgery,  by  which  is  understood  the  utterance  of  forged 
papers,  the  counterfeiting  of  public,  sovereign  or  government  acts. 

6.  The  fabrication  or  circulation  of  counterfeit  money,  either  coin  or 
paper,  of  public  bonds,  bank-notes,  and  obligations,  and  in  general,  of  all 
things  being  titles  or  instruments  of  credit,  the  counterfeiting  of  seals,  dies, 
stamps,  and  marks  of  State  and  public  administration,  and  the  utterance 
thereof. 

7.  The  embezzlement  of  public  moneys,  committed  within  the  jurisdic- 
tion of  either  party,  by  public  officers  or  depositors. 

8.  Embezzlement  by  any  person  or  persons,  hired  or  salaried,  to  the  detri- 
ment of  their  employers,  when  these  crimes  are  subject  to  infamous  punish- 
ment. 

Art.  in.  The  provisions  of  this  treaty  shall  not  apply  to  any  crime  or 
offense  of  a  political  character;  and  the  person  or  persons  delivered  up  for 
the  crimes  enumerated  in  the  preceding  article  shall  in  no  case  be  tried  for 
any  ordinary  crime  committed  previously  to  that  for  which  his  or  their  sur- 
render is  asked. 

Art.  IY.  If  the  person  whose  surrender  may  be  claimed,  pursuant  to 
the  stipulations  of  the  present  treaty,  shall  have  been  arrested  for  the  com- 
mission of  offenses  in  the  countxy  where  he  has  sought  an  asylum,  or  shall 
have  been  convicted  therefor,  his  extradition  may  be  deferred  until  he  shall 
have  been  acquitted  or  have  served  the  term  of  imprisonment  to  which  he 
may  have  been  sentenced. 

Art.  Y.  In  no  case  and  for  no  motive  shall  the  high  contracting  par- 
ties be  obliged  to  deliver  up  their  own  subjects.  If,  in  conformity  with 
the  laws  in  force  in  the  State  to  which  the  accused  belongs,  he  ought  to  be 
submitted  to  criminal  procedure  for  crimes  committed  in  the  other  State, 
the  latter  must  communicate  the  information  and  documents,  send  the  im- 
plements or  tools  which  were  employed  to  perpetrate  the  crime,  and  procure 
every  other  explanation  or  evidence  necessary  to  prosecute  the  case. 

Art.  YI.  Requisitions  for  the  surrender  of  fugitives  from  justice  shall 
be  made  by  the  respective  diplomatic  agents  of  the  contracting  parties,  or, 
in  the  event  of  the  absence  of  these  from  the  country,  or  its  seat  of  govern- 
ment, they  may  be  made  by  superior  consular  officers.  If  the  person  whose 
extradition  may  be  asked  for  shall  have  been  convicted  of  a  crime,  a  copy 
of  the  sentence  of  the  court  in  which  he  may  have  been  convicted,  authen- 
ticated under  its  seal,  and  an  attestation  of  the  official  character  of  the 
judge  by  the  proper  executive  authority,  and  of  the  latter  by  the  Minister 
or  Consul  of  the  United  States,  or  of  Salvador,  respectively,  shall  accom- 
pany the  requisition.  When,  however,  the  fugitive  shall  have  been  merely 
charged  with  crime,  a  duly  authenticated  copy  of  the  warrant  for  his  arrest 
in  the  country  where  the  crime  may  have  been  committed,  or  the  depod- 
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tions  upon  which  such  warrant  may  hare  been  issued,  must  accompany  the 
requisition  aforesaid.  The  President  of  the  United  States  or  the  President 
of  Salvador  may  then  issue  a  warrant  for  the  apprehension  of  the  fugitive, 
in  order  that  he  may  be  brought  before  the  proper  judicial  authority  for 
examination.  If  it  should  then  be  decided  that,  according  to  law  and  the 
evidence,  the  extradition  is  due,  pursuant  to  the  treaty,  the  fugitive  may 
be  given  up  according  to  the  forms  prescribed  in  such  cases. 

Art.  YU.  The  expenses  of  the  arrest,  detention  and  transportation  of 
persons  claimed  shall  be  paid  by  the  government  in  whose  name  the  requi- 
sition shall  have  been  made. 

Art.  Yni.  This  convention  shall  continue  in  force  during  ten  (10) 
years  from  the  day  of  the  exchange  of  ratifications;  but  if  neither  party 
shall  have  given  to  the  other  six  (6)  months*  previous  notice  of  its  intention 
to  terminate  the  same,  the  convention  shall  remain  in  force  ten  years  longer, 
and  so  on. 

The  present  convention  shall  be  ratified  and  the  ratifications  exchanged 
at  the  city  of  Washington  within  twelve  (12)  months,  and  sooner  if  possi- 
ble. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  convention  in  duplicate,  and  have  thereunto  affixed  their  seals. 

Done  at  the  city  of  San  Salvador  the  twenty-third  day  of  May,  A.  D.  one 
thousand  eight  hundred  and  seventy,  and  of  the  Independence  of  the 
United  States  the  ninety-fourth. 

[L.  B.]  ALFRED  T.  A.  TORBERT. 

[L.  fl.]  GREGO.  ARBIZU. 


XXIV.    NtOARAGUA,  Jums  25,  1870. 

The  United  States  of  America  and  the  Republic  of  Nicaragua,  having 
judged  it  expedient,  with  a  view  to  the  better  administration  of  justice, 
and  to  prevention  of  crimes  within  their  respective  territories  and  jurisdic- 
tion, that  persons  convicted  of.  or  charged  with,  the  crimes  hereinafter  men- 
tioned, and  being  fugitives  from  justice,  should,  under  certain  circumstances^ 
be  reciprocally  delivered  up,  have  resolved  to  conclude  a  convention  for 
that  purpose,  and  have  appointed  as  their  Plenipotentiaries : 

The  President  of  the  United  States,  Charles  N.  Riotte,  a  citizen  and 
Minister  Resident  of  the  United  States  in  Nicaragua;  the  President  of 
the  Republic  of  Nicaragua,  Mister  Tomas  Ayon,  Minister  for  Foreign  Re- 
lations : 

Who,  after  reciprocal  communication  of  their  full  powers,  found  in  good 
and  due  form,  have  agreed  upon  the  following  articles,  viz. : 

Article  I.  The  Government  of  the  United  States  and  the  Government 
of  Nicaragua  mutually  agree  to  deliver  up  persons  who,  having  been  con- 
victed of  or  charged  with  the  crimes  specified  in  the  following  article,  com- 
mitted within  the  jurisdiction  of  one  of  the  contracting  parties,  shall  seek 
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'an  asylum  or  be  found  within  the  territories  of  the  other;  Provided,  That 
this  shall  only  be  done  upon  such  evidence  of  criminality  as,  according  to 
the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be 
fouud,  would  justify  his  or  her  apprehension  and  commitment  for  trial,  if 
the  crime  had  been  there  committed. 

Abt.  II.  Persons  shall  be  delivered  up,  who  shall  have  been  convicted 
of,  or  be  charged,  according  to  the  provisions  of  this  convention,  with  any 
of  the  following  crimes: 

1.  Murder,  comprehending  assassination,  parricide,  infanticide  and  pois- 
oning. 

2.  The  crimes  of  rape,  arson,  piracy  and  mutiny  on  board  a  ship,  when- 
ever the  crew,  or  a  part  thereof,  by  fraud  or  violence  against  the  commander, 
have  taken  possession  of  the  vessel. 

8.  Tlie  crime  of  burglary,  defined  to  be  the  action  of  breaking  and  en- 
tering by  night  into  the  house  of  another  with  the  intent  to  commit  felony ; 
and  the  crime  of  robbery,  defined  to  be  the  action  of  feloniously  and  for- 
cibly taking  from  the  person  of  another  goods  or  money,  by  violence,  or 
putting  him  in  fear. 

4.  Tlie  crime  of  forgery,  by  which  is  understood  the  utterance  of  forged 
papers,  the  counterfeiting  of  public,  sovereign,  or  government  acts. 

5.  The  fabrication  or  circulation  of  counterfeit  money,  either  coin  or 
paper,  of  public  bonds,  bank  notes,  and  obligations,  and  in  general,  of 
all  titles  of  instruments  of  credit,  the  counterfeiting  of  seals,  dies, 
stamps,  and  marks  of  State  and  public  administrations,  and  the  utterance 
thereof. 

6.  The  embezzlement  of  public  moneys,  committed  within  the  jurisdic- 
tion of  either  party,  by  public  officers  or  depositors. 

7.  Embezzlement  by  any  person  or  persons  hired  or  salaried,  to  the  detri- 
ment of  their  employers,  when  these  crimes  are  subjected  to  infamous  pun- 
ishment. 

Art.  m.  The  provisions  of  this  treaty  shall  not  apply  to  any  crime 
or  offense  of  a  political  character,  and  the  person  or  persons  delivered  up 
for  the  crimes  enumerated  in  the  preceding  article  shall  in  no  case  be  tried 
for  any  ordinary  crime,  committed  previously  to  that  for  which  his  or  their 
surrender  is  asked. 

Art.  ly.  If  the  person,  whose  surrender  may  be  claimed  pursuant  to 
the  stipulations  of  the  present  treaty,  shall  have  been  arrested  for  the  com- 
mission of  offenses  in  the  country  where  he  has  sought  an  asylum,  or  shall 
have  been  convicted  thereof,  his  extradition  may  be  deferred  until  he  shall 
have  been  acquitted,  or  have  served  the  term  of  imprisonment  to  which 
he  may  have  been  sentenced. 

Art.  y.  Requisitions  for  the  surrender  of  fugitives  from  justice  shall 
be  made  by  the  respective  diplomatic  agents  of  the  contracting  parties, 
or,  in  the  event  of  the  absence  of  these  from  the  country,  or  its  seat  of 
government,  they  may  be  made  by  superior  consular  officers.    If  the  person 
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whose  extradition  may  be  asked  for  shall  have  been  conTicted  of  a  ciime,  a 
copy  of  the  sentence  of  the  court  in  which  he  may  have  been  conyicted,  an* 
thenticated  under  its  seal,  and  an  attestation  of  the  official  character  of 
the  judge  by  the  proper  ezecutiTe  authority,  and  of  the  latter  by  the  Micis- 
ter  or  Consul  of  the  United  States  or  of  Nicaragua*  respectively,  shall  accom- 
pany the  requisition.  When,  however,  the  fugitive  shall  have  been  merely 
charged  with  crime,  a  duly  authenticated  copy  of  the  warrant  for  his 
arrest  in  the  country  where  the  crime  may  have  been  committed,  and  of 
the  depositions  upon  which  such  warrant  may  have  been  issued,  must  nc- 
company  the  requisition  as  aforesaid.  The  President  of  the  United  States* 
or  the  proper  executive  authority  in  Nicaragua,  may  then  issue  a  warrant 
for  the  apprehension  of  the  fugitive,  in  order  that  he  may  be  brought  before 
the  proper  judicial  authority  for  examining  the  question  of  eztraditioift.  If 
it  should  then  be  decided  that,  according  to  the  law  and  evidence,  the  ex- 
tradition is  due  pursuant  to  this  treaty,  the  fugitive  may  be  given  up  accord- 
ing to  the  forms  prescribed  in  such  cases. 

Art.  YI.  The  expenses  of  the  arrest,  detention,  and  transportation  of 
the  persons  claimed  shall  be  paid  by  the  government  in  whose  name  the 
requisition  shall  have  been  made. 

Abt.  VII.  This  convention  shall  continue  in  force  during  five  (5)  years  from 
the  day  of  exchange  of  ratifications ;  but  if  neither  party  shall  have  g^ven 
to  the  other  six  (6)  months*  previous  notice  of  its  intention  to  terminate  the 
same  the  convention  shall  remain  in  force  five  (5)  years  longer,  and  so  on. 

The  present  convention  shall  be  ratified,  and  the  ratifications  exchanged 
at  the  capital  of  Nicaragua,  or  any  other  place  temporarily  occupied  by 
the  Nicaraguan  Government,  within  twelve  (12)  months,  or  sooner  if  i>oe- 
sible. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  convention  in  duplicate,  and  have  thereunto  affixed  their  seals. 

Done  at  the  city  of  Managua,  capital  of  the  Republic  of  Nicaragua*  the 
twenty-fifth  day  of  June,  one  thousand  eight  hundred  and  seventy,  of  the  In- 
dependence of  the  United  States  the  ninety-fourth,  and  of  the. Independence 
of  Nicaragua  the  fifty-ninth . 

[SEAL.]  CHARLES  N.  RIOTTE. 

[SEAL.]  TOMAS  ATON. 


XXV.  Peru,  September  12,  1870. 

The  United  States  of  America  and  the  Republic  of  Peru,  having  judged 
it  expedient,  with  a  view  to  the  better  administnttion  of  justice  and  the 
prevention  of  crime  within  their  respective  territories  and  jurisdictions, 
that  persons  charged  with  the  crimes  hereinafter  enumerated  should,  under 
certain  circumstances,  be  reciprocally  delivered  up,  have  resolved  to  con- 
clude a  treaty  for  this  purpose  and  have  named  as  their  respective  Pleni- 
potentiaries, that  is  to  say:    The  President  of  the  United  States  of  America 
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has  appointed  Alrin  P.  Hovej,  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary of  the  United  States  of  America,  near  the  Government  of  the 
Republic  of  Peru ;  and  the  President  of  Peru  has  appointed  his  Excellency 
Doctor  Jose  J.  Loayza,  Minister  of  Foreign  Affairs  of  Peru : 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  true  form,  have  agreed  upon  and  concluded  the 
following  articles: 

Abticlb  I.  It  is  agreed  that  the  contracting  parties  shall,  on  requisitions 
made  in  their  name  through  the  medium  of  their  respective  diplomatic 
agents,  deliver  up  to  justice  persons  who,  being  accused  or  convicted  of 
the  crimes  enumerated  in  Article  II  of  the  present  treaty,  committed  within 
the  jurisdiction  of  the  requiring  party,  shall  seek  an  asylum,  or  shall  be 
found  within  the  territories  of  the  other:  Provided^  That  this  shall  be  done 
only  when  the  fact  of  the  commission  of  the  crime  shall  be  so  established  as 
that  the  laws  of  the  country  in  which  the  fugitive  or  the  person  so  accused 
shall  be  found,  would  justify  his  or  her  apprehension  and  commitment  for 
trial,  if  the  crime  had  beeu  there  committed. 

Art.  2.  Persons  shall  be  so  delivered  up  who  shall  be  charged,  accord- 
ing to  the  provisions  of  this  treaty,  with  any  of  the  following  crimes, 
whether  as  principals,  accessories,  or  accomplices,  to- wit : 

1.  Murder,  comprehending  the  crimes  of  parricide,  assassination  poison- 
ing, and  infanticide. 

2.  Rape,  abductiou  by  force. 

3.  Bigamy. 

4.  Arson. 

5.  Kidnapping,  defining  the  same  to  be  the  taking  or  carrying  away  of  a 
person  by  force  or  deception. 

6.  Robbery,  highway  robbery,  larceny. 

7 .  Burglary,  defined  to  be  the  action  of  breaking  and  entering  by  night- 
time into  the  bouse  of  another  person  with  the  intent  to  commit  a  felony. 

8.  Counterfeiting  or  altering  money,  the  introduction  or  fraudulent 
commerce  of  and  in  false  coin  or  money ;  counterfeiting  the  certificates  or 
obligations  of  the  government,  of  bank  notes  and  of  any  other  documents 
of  public  credit,  the  uttering  and  use  of  the  same ;  forging  or  altering  judi- 
cial judgments  or  decrees  of  the  government  or  courts,  of  the  seals,  dies, 
postage  stamps  and  revenue  stamps  of  the  Government,  and  the  use  of  the 
same ;  forging  public  and  authentic  deeds  and  documents,  both  commer- 
cial and  of  banks,  and  the  use  of  the  same. 

9.  Embezzlement  of  public  moneys  committed  within  the  jurisdiction  of 
either  party  by  public  officers  or  bailees,  and  embezzlement  by  any  person 
hired  oi  salaried. 

10.  Fraudulent  bankruptcy. 

11.  Fraudulent  barratry. 

12.  Mutiny  on  board  of  a  vessel  when  the  persons  who  compose  the 
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crew  ha^e  taken  forcible  possesBion  of  the  same,  or  have  transferred  the 
ship  to  pirates. 

13.  Severe  injuries  intentionally  caused  on  railroads,  to  telegraph  lines 
or  to  persons  by  means  of  explosions  of  mines  or  steam-boilers. 

14.  Piracy. 

Art.  in.  The  provisions  of  the  present  treaty  shall  not  be  applied  in 
any  manner  to  any  crime  or  offense  of  a  purely  political  character,  nor  shall 
the  provisions  of  the  present  treaty  be  applied  in  any  manner  to  the  crimes 
enumerated  in  the  second  article,  committed  anterior  to  the  date  of  the  ex- 
change of  the  ratifications  hereof.  Neither  of  the  contracting  parties  shall 
be  bound  to  deliver  up  its  own  citizens  under  the  stipulations  of  this 
treaty. 

Art.  IV.  The  extradition  will  be  granted  in  virtue  of  the  demand  made 
by  the  one  government  on  the  other,  with  the  remission  of  a  condemnatory 
sentence,  an  order  of  arrest,  or  of  any  other  process  equivalent  to  such 
order  in  which  will  be  specified  the  character  and  gravity  of  the  imputed 
acts,  and  the  dispositions  of  the  penal  laws  relative  to  the  case.  The  docu- 
ments accompanying  the  demand  for  extradition  shall  be  originals  or  certi- 
fied copies,  legally  authorized  by  the  tribunals  or  by  a  competent  person. 
If  possible,  there  shall  be  remitted  at  the  same  time  a  descriptive  list  of 
the  individual  required,  or  any  other  proof  toward  his  identity. 

Art.  Y.  If  the  person  accused  or  condemned  is  not  a  citizen  of  either 
of  the  contracting  powers  the  government  granting  the  extradition  will  in- 
form the  government  of  the  country  to  which  the  accused  or  condemned 
may  belong  of  the  demand  made,  and  if  the  last-named  government  re- 
claims the  individual  on  its  own  account  for  trial  in  its  own  tribunals,  the 
government  to  which  was  made  the  demand  of  extradition  may,  at  will, 
deliver  the  criminal  to  the  State  in  whose  territories  the  crime  was  commit^ 
ted,  or  to  that  to  which  the  criminal  belongs.  If  the  accused  or  sentenced 
person  whose  extradition  may  be  demanded  in  virtue  of  the  present  con- 
vention from  one  of  the  contracting  parties,  should,  at  the  same  time,  be 
the  subject  of  claims  from  one  or  other  governments  simultaneously,  for 
crimes  or  misdemeanors  committed  in  their  respective  territories,  he  or  she 
shall  be  delivered  up  to  that  government  in  whose  territories  the  offense 
committed  was  of  the  gravest  character,  and  when  the  offenses  are  of  like 
nature  and  gravity,  the  delivery  will  be  made  to  the  government  making 
the  first  demand,  and  if  the  dates  of  the  demands  be  the  same,  that  of  the 
nation  to  which  the  criminal  may  belong  will  be  preferred. 

Art.  YI.  If  the  person  claimed  is  accused  or  sentenced  in  the  country 
where  he  may  have  taken  refuge,  for  a  crime  or  misdemeanor  committed  in 
that  country,  his  delivery  may  be  delayed  until  the  definitive  sentence  re- 
leasing him  be  pronounced,  or  until  such  time  as  he  may  have  complied 
with  the  punishment  inflicted  on  him  in  the  country  where  he  took  refuge. 

Art.  YII.  In  cases  not  admitting  of  delay,  and  especially  in  those  where 
there  is  danger  of  escape,  each  of  the  two  governments,  authorized  by  the 
order  for  apprejienslon,  may,  by  the  most  expeditious  means,  ask  and  ob- 
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tain  the  arrest  of  the  person  accused  or  sentenced,  on  condition  of  present- 
ing the  said  order  for  apprehension  as  soon  as  may  be  possible,  not  exceed- 
ing four  months. 

Art.  Vni.  All  expenses  whatever  of  detention  and  delivery,  effected  in 
virtue  of  the  preceding  provisions,  shall  be  borne  and  defrayed  by  the 
government  in  whose  name  the  requisition  shall  have  been  made. 

Abt.  IX.  This  treaty  shall  commence  from  the  date  of  the  exchange  of 
the  ratifications,  and  shall  continue  in  force  until  it  shall  be  abrogated  by 
the  contracting  parties,  or  one  of  them ;  but  it  shall  not  be  abrogated,  ex- 
cept by  mutual  consent,  unless  the  party  desiring  to  abrogate  it  shall  give 
twelve  months'  previous  notice. 

Art.  X.  The  present  treaty  shall  be  ratified  in  conformity  with  the  con- 
stitutions of  the  two  countries,  and  the  ratifications  shall  be  exchanged  at 
the  cities  of  Washington  or  Lima,  within  eighteen  months  from  the  date 
hereof,  or  sooner  if  possible. 

In  witness  whereof,  we,  the  Plenipotentiaries  of  the  United  States  of 
America  and  the  Republic  of  Peru,  have  signed  and  sealed  these  presents. 

Done  in  the  city  of  Lima,  in  duplicate,  English  and  Spanish,  tliis,  the 
twelfth  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy. 

[SBSAL.]  ALVLN  H.  HOVEY. 

[sEAi.]  JOSE  J.  LOAYZA. 


XXVL   Orangb  Freb  State,  December  23,  1871. 

Article  VIII.  The  United  States  of  America  and  the  Orange  Free  State, 
on  requisitions  made  in  their  name,  through  the  medium  of  their  respec- 
tive diplomatic  or  consular  agents,  shall  deliver  up  to  justice,  persons  wlio, 
being  charged  with  the  crimes  enumerated  in  the  following  article,  com- 
mitted within  the  jurisdiction  of  the  requiring  party,  shall  seek  asylum,  or 
shall  be  found  within  the  territories  of  the  other :  Provided^  That  this 
sliall  be  done  only  when  the  fact  of  the  commission  of  the  crime  shall  be 
so  established  as  to  justify  their  apprehension  and  commitment  for  trial  if 
the  crime  had  been  committed  in  the  country  where  the  person  so  accused 
shall  be  found. 

Art.  IX.  Persons  shall  be  delivered  up  according  to  the  provisions  of 
this  convention  who  shall  be  charged  with  any  of  the  following  crimes,  to- 
wit:  Murder  (including  assassination,  parricide,  infanticide  and  poisoning), 
attempt  to  commit  murder,  rape,  forgery,  or  the  emission  of  forged  papers, 
arson,  robbery  with  violence,  intimidation,  or  forcible  entry  of  an  inhabited 
house,  piracy,  embezzlement  by  public  officers,  or  by  persons  hired  or  sahi- 
ried,  to  the  detriment  of  their  employers,  when  these  crimes  are  subject  to 
infamous  punishment. 

Art.  X.  The  surrender  shall  be  made  by  executives  of  the  contracting 
parties  respectively. 
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Art.  XI.  The  expense  of  detention  and  deliyery  effected  pursuant  to 
the  preceding  articles  shall  be  at  the  cost  of  the  party  making  the  de- 
mand. 

Abt.  XII.  The  provisions  of  the  aforegoing  articles  relating  to  the  sur- 
render of  fugitive  criminals  shall  not  apply  to  offenses  committed  before 
the  date  hereof,  nor  to  those  of  a  political  character. 

Abt.  XIII.  The  present  convention  is  concluded  for  the  period  of  ten 
years  from  the  day  of  the  exchange  of  the  ratifications,  and  if,  one  year 
before  the  expiration  of  that  period,  neither  of  the  contracting  parties  shall 
have  announced,  by  an  official  notification,  its  intention  to  the  other  to  ar- 
rest the  operations  of  the  said  convention,  it  shall  continue  binding  for 
twelve  months  longer,  and  so  on,  from  year  to  year,  until  the  expiration  of 
the  twelve  months  which  will  follow  a  similar  declaration,  whatever  the 
time  at  which  it  may  take  place. 

Art.  XIV.  This  convention  shall  be  submitted  on  both  sides  to  the  ap- 
proval and  ratification  of  the  respective  competent  authorities,  and  the 
ratification  shall  be  exchanged  at  Washington  as  soon  as .  circumstances 
shall  admit. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  above 
articles,  and  have  thereunto  affixed  their  seals. 

Done  in  quadruplicate  at  Bloemfonten  this  22d  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-one. 

[L.  B.]  W.  W.  EDGCOMB. 

[l.  b.]  p.  K.  HOHNE. 


XXYIL    Ecuador,  June  28,  1872. 

The  United  States  of  America  and  the  Republic  of  Ecuador,  having 
deemed  it  conducive  to  the  better  administration  of  justice,  and  the  pre> 
vention  of  crime  within  their  respective  territories,  that  all  persons  con- 
victed of,  or  accused  of  the  crimes  enumerated  below,  being  fugitives 
from  justice,  shall  be,  under  certain  circumstances,  reciprocally  delivered 
up,  have  resolved  to  conclude  a  treaty  upon  the  subject ;  and  the  President 
of  the  United  States  has  for  this  purpose  named  Rumsey  Wing,  a  citizen  of 
the  Unit-ed  States,  and  their  Minister  Resident  in  Ecuador,  as  Plenipoten- 
tiary on  the  part  of  the  United  States,  and  the  President  of  Ecuador  has 
named  Francisco  Javier  Leon,  Minister  of  the  Interior  and  of  Foreign 
Affairs,  as  Plenipotentiary  on  the  part  of  Ecuador : 

Who,  having  reciprocally  communicated  their  full  powers,  and  the  same 
having  been  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles,  viz. : 

Article  I.  The  Government  of  the  United  States  and  the  Government 
of  Ecuador  mutually  agree  to  deliver  up  such  persons  as  may  have  been 
convicted  of  or  may  be  accused  of  the  crimes  set  forth  in  the  following 
article,  con^mitted  within  the  jurisdiction  of  one  of  the  contracting  parties^ 
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and  who  may  have  sought  refage,  or  be  found  within  the  territory  of  the 
other ;  it  being  understood  that  this  is  only  to  be  done  when  the  crimin- 
ality shall  be  proved  in  such  manner,  that,  according  to  the  laws  of  the 
country  where  the  fugitive  or  accused  may  be  found,  such  persons  might 
be  lawfully  arrested  and  tried,  had  the  crime  been  committed  within  its 
jurisdiction. 

Art.  n.  Persons  convicted  of  or  accused  of  any  of  the  following  crimes 
shall  be  delivered  up,  in  accordance  with  the  provisions  of  this  treaty : 

1.  Murder,  including  assassination,  parricide,  infanticide  and  poisoning. 

2.  The  crime  of  rape,  arson,  piracy  and  mutiny  on  ship-board,  when  the 
crew,  or  a  part  thereof,  by  fraud  or  violence  against  the  commanding  offi- 
cer, have  taken  possession  of  the  vessel. 

3.  The  crime  of  burglary,  this  being  understood  as  the  act  of  breaking 
or  forcing  an  entrance  into  another^s  house  with  intent  to  commit  any  crime ; 
and  the  crime  of  robbery,  this  being  defined  as  the  act  of  taking  from  the 
person  of  another  goods  or  money  with  criminal  intent,  using  violence  or 
intimidation. 

4.  The  crime  of  forgery,  which  is  understood  to  be  the  willful  use  or  cir- 
culation of  forged  papers  or  public  documents. 

5.  The  fabrication  or  circulation  of  counterfeit  money,  either  coin  or 
paper,  of  public  bonds,  bank  bills  and  securities,  and  in  general,  of  any 
kind  of  titles  to  or  instruments  of  credit,  the  counterfeiting  of  stamps, 
dies,  seals,  and  marks  of  the  State,  and  of  the  administrative  authorities 
and  the  sale  or  circulation  thereof. 

6.  Embezzlement  of  public  property,  committed  within  the  jurisdiction 
of  either  party,  by  public  officers  or  depositaries. 

Art.  IIL  The  stipulations  of  this  treaty  shall  not  be  applicable  to  crimes 
or  offenses  of  a  political  character,  and  the  person  or  persons  delivered  up, 
charged  with  the  crimes  specified  in  the  foregoing  article,  shall  not  be  prose- 
cuted for  any  crime  committed  previously  to  that  for  which  his  or  their 
extradition  may  be  asked. 

Art.  IY.  If  the  person  whose  extradition  may  have  been  applied  for,  in 
accordance  with  the  stipulations  of  the  present  treaty,  shall  have  been  ar- 
rested for  offenses  committed  in  the  country  where  he  has  sought  refuge, 
or  if  he  shall  have  been  sentenced  therefor,  his  extradition  may  be  deferred 
until  his  acquittal,  or  the  expiration  of  the  term  for  which  he  shall  have 
been  sentenced. 

Art.  y.  Requisitions  for  the  extradition  of  fugitives  from  justice  shall 
be  made  by  the  respective  diplomatic  agents  of  the  contracting  parties,  or, 
in  case  of  the  absence  of  these  from  the  country  or  its  capital,  they  may  be 
made  by  superior  consular  officers.  If  the  person  whose  extradition  is  asked 
for  shall  have  been  convicted  of  a  crime,  the  requisition  must  be  accom- 
panied by  a  copy  of  the  sentence  of  the  court  that  has  convicted  him,  au- 
thenticated under  its  seal,  and  an  attestation  of  the  official  character  of  the 
judge  who  has  signed  it,  made  by  the  proper  executive  authority ;  also  by 
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an  authentication  of  the  latter  by  the  Minister  or  Consul  of  the  United 
States  or  Ecuador,  respectively.  On  the  contrary,  however,  when  the  fugi- 
tive is  merely  charged  with  crime,  a  duly  authenticated  copy  of  the  warrant 
for  his  arrest  in  the  country  where  the  crime  has  been  committed,  and  of 
any  evidence  in.  writing  upon  which  such  warrant  may  have  been  issued, 
must  accompany  the  aforesaid  requisition.  The  President  of  the  United 
States,  or  the  proper  executive  authority  of  Ecuador,  may  then  order  the 
arrest  of  the  fugitive,  in  order  that  he  may  be  brought  before  the  judicial 
authority  which  is  competent  to  examine  the  question  of  extradition.  If, 
then,  according  to  the  evidence  and  the  law,  it  be  decided  that  the  extra- 
dition is  due  in  conformity  with  this  treaty,  the  fugitive  shall  be  delivered 
up,  according  to  the  forms  prescribed  in  such  cases. 

Art.  YL  The  expenses  of  the  arrest,  detention,  and  transportation  of 
persons  claimed  shall  be  paid  by  the  Grovcrnment  in  whose  name  the  requi- 
sition shall  have  been  made. 

Art.  YU.  This  treaty  shall  continue  in  force  for  ten  (10)  years  from  the 
day  of  the  exchange  of  ratifications ;  but  in  case  neither  party  shall  have 
given  to  the  other  one  (1)  yearns  previous  notice  of  its  intention  to  termi- 
nate the  same,  then  this  treaty  shall  continue  in  force  for  ten  (10)  years 
longer  and  so  on. 

The  present  treaty  shall  be  ratified,  and  the  ratifications  exchanged  in 
the  capital  of  Ecuador,  within  two  months  from  the  day  on  which  the  ses- 
sion of  the  coming  Congress  of  Ecuador  shall  terminate,  which  will  be  in 
October,  1873. 

In  testimony  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  treaty  in  duplicate,  and  have  hereunto  afiixed  their  seals. 

Done  in  the  city  of  (^uito,   capital  of  the  Republic  of  Ecuador,  this 
twenty-eighth  day  of  June,  one  thousand  eight  hundred  and  seventy-two. 
[83AL.]  RUM8EY  WING. 

[SEAL.]  FRANCISCO  JAVDSB  LEON. 


XXVm.  Thx  Ottoman  Empirb,  August  11,  1874. 

The  United  States  of  America  and  His  Imperial  Majesty  the  Sultan, 
having  judged  it  expedient,  with  a  view  to  the  better  administration  of 
justice  and  to  the  prevention  of  crimes  within  their  respective  territories 
and  jurisdiction,  that  persons  convicted  of,  or  charged  with  the  crimes 
hereinafter  specified,  and  being  fugitives  from  justice,  should,  under  cer- 
tain circumstances,  be  reciprocally  delivered  up,  have  resolved  to  conclude 
a  convention  for  that  purpose,  and  have  appointed  as  their  Plenipotentia- 
ries: The  President  of  the  United  States,  Qeo.  H.  Boker,  Minister  Resident 
of  the  United  States  of  America  near  the  Sublime  Porte ;  and  His  Imperial 
Majesty  the  Sultan,  His  Excellency  Anrifi  Pasha,  his  Minister  for  Foreign 
Affairs;  who,  after  reciprocal  communication  of  their  full  powers,  found  in 
good  aud  due  form,  have  agreed  upon  the  following  articles,  to-wit: 
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Article  I.  The  Goverament  of  the  United  States  and  the  Ottoman  Gov- 
ernment mutually  agree  to  deliver  up  persons  who,  having  been  convicted 
of  or  charged  with  the  crimes  specified  in  the  following  article,  committed 
within  the  jurisdiction  of  one  of  the  contracting  parties,  shall  seek  an  hsj- 
lum  or  be  found  within  the  territories  of  the  'other :  Pr<yoidedy  That  this 
shall  only  be  done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be  found, 
would  justify  his  or  her  apprehension  and  commitment  for  trial,  if  the 
crime  had  been  there  committed. 

Art.  XL  Persons  shall  be  delivered  up  who  shall  have  been  convicted  of, 
or  be  charged,  according  to  the  provisions  of  this  convention,  with  any  of 
the  following  crimes: 

1.  Murder,  comprehending  the  crimes  designated  by  the  terms  of  parri- 
cide, assassination,  poisoning,  and  infanticide. 

2.  The  attempt  to  commit  murder.  ' 

8.  The  crimes  of  rape,  arson,  piracy,  and  mutiny  on  board  a  ship,  when- 
ever the  crew,  or  part  thereof,  by  fraud  or  violence  against  the  commander, 
have  taken  possession  of  the  vessel. 

4.  The  crime  of  burglary,  defined  to  be  the  action  of  breaking  and  en- 
tering by  night  into  the  house  of  another  with  the  intent  to  commit  felony; 
and  the  crime  of  robbery,  defined  to  be  the  action  of  feloniously  and 
forcibly  taking  from  the  person  of  another  goods  or  money,  by  violence  or 
putting  him  in  fear. 

5.  The  crime  of  forgery,  by  which  is  understood  the  utterance  of  forged 
papers,  the  couQterfeiting  of  public,  sovereign,  or  government  acts. 

6.  The  fabrication  or  circulation  of  counterfeit  money,  either  coin  or 
paper,  of  public  bonds,  bank  notes,  and  obligations,  and  in  general,  of  all 
things,  being  titles  and  instruments  of  credit,  the  counterfeiting  of  seals, 
dies,  stamps,  and  marks  of  State  and  public  administrations,  and  the  utter- 
ance thereof. 

7.  The  embezzlement  of  public  moneys  committed  within  the  jurisdiction 
of  either  party,  by  public  officers  or  depositors. 

8.  Embezzlement  by  any  person  or  persons  hired  or  salaried,  to  the 
detriment  of  their  employers^  when  these  crimes  are  subject  to  infamous 
punishment. 

Art.  in.  The  provisions  of  this  treaty  shall  not  apply  to  any  crime  or 
offense  of  a  political  character,  and  the  person  or  persons  delivered  up  for 
the  crimes  enumerated  in  the  preceding  article  shall  in  no  case  be  tried  for 
any  ordinary  crime,  committed  previously  to  that  for  which  his  or  their  sur- 
render is  asked. 

Art.  ly.  If  the  person  whose  surrender  may  be  claimed,  pursuant  to 
the  stipulations  of  the  present  treaty,  shall  have  been  arrested  for  the  com- 
mission of  offenses  in  the  country  where  he  has  sought  an  asylum,  or  shall 
have  been  convicted  thereof,  his  extradition  may  be  deferred  until  he  shall 
have  been  acquitted  or  have  served  the  term  of  imprisonment  to  which  he 
may  have  been  sentenced. 
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Abt.  V.  Requisitions  for  the  surrender  of  fugitives  from  justice  shall  be 
made  by  the  respective  diplomatic  agents  of  the  contracting  parties,  or,  in 
the  event  of  the  absence  of  these  from  the  country  or  its  seat  of  govern* 
ment,  they  may  be  made  by  superior  consular  officers.  If  the  person  whose 
extradition  may  be  asked  for  shall  have  been  convicted  of  a  crime,  a  copy 
of  the  sentence  of  the  court  in  which  he  may  have  been  convicted,  authen- 
ticated under  its  seal,  and  an  attestation  of  the  official  character  of  the 
judge  by  the  proper  executive  authority,  and  of  the  latter  by  the  Minister 
or  Consul  of  the  United  States  or  of  the  Sublime  Porte,  respectively,  shall 
accompany  the  requisition.  When,  however,  the  fugitive  shall  have  been 
merely  charged  with  crime,  a  duly  authenticated  copy  of  the  warrant  for 
his  arrest  in  the  country  where  the  crime  may  have  been  committed,  or  of 
the  depositions  upon  which  such  warrant  may  have  been  issued,  most  ac- 
company the  requisition  as  aforesaid.  The  President  of  the  United  States 
or  the  proper  executive  authority  in  Turkey  may  then  issue  a  warrant  for 
the  apprehension  of  the  fugitive,  in  order  that  he  may  be  brought  before 
the  proper  judicial  authority  for  examination.  If  it  should  then  be  decided 
that,  according  to  law  and  the  evidence,  the  extradition  is  due,  pursuant 
to  the  treaty,  the  fugitive  may  be  given  up  according  to  the  forms  pre- 
scribed in  such  cases. 

Art.  YL  The  expenses  of  the  arrest,  detention  and  transportation  of 
the  persons  claimed  shall  be  paid  by  the  government  in  whose  name  the 
requisition  has  been  made. 

Art.  YII.  Neither  of  the  contracting  parties  shall  be  bound  to  deliver 
up  its  own  citizens  under  the  stipulations  of  this  treaty. 

'Art.  Yin.  This  convention  shall  continue  in  force  during  five  (5)  years 
from  the  day  of  exchange  of  ratification,  but  if  neither  party  shall  have 
given  to  the  other  six  (6)  months'  previous  notice  of  its  intention  to  ter- 
minate the  same,  the  convention  shall  remain  in  force  five  years  longer,  and 
so  on. 

The  present  convention  shall  be  ratified,  and  the  ratifications  exchanged 
at  Constantinople,  within  twelve  (12)  months,  and  sooner  if  possible. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  the  pres- 
ent convention  in  duplicate,  and  have  thereunto  affixed  their  seals. 

Done  at  Constantinople,  the  eleventh  day  of  August,  one  thousand  eight 
hundred  and  seventy-four. 

[l.  8.]        GEO.  H.  BOKER 
[l.  8.]        A.  AARIPL 


XXIX.  SpADf,  Jajsxjjlby  6,  1877. 

The  United  States  of  America  and  His  Majesty  the  King  of  Spain,  having 
judged  it  expedient,  with  a  view  to  the  better  administration  of  justice 
and  the  prevention  of  crime  within  their  respective  territories  and  jurisdic- 
tions, that  persons  charged  with  or  convicted  of  the  crimes  hereinafter 
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enumerated,  an4  being  fugitives  from  justice,  sbould,  under  certain  circum- 
stances, be  reciprocally  delivered  up,  have  resolved  to  conclude  a  convention 
for  that  purpose,  and  have  appointed  as  their  Plenipotentiaries :  The  Presi- 
dent of  the  Unit>ed  States,  Caleb  Gushing,  the  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  the  United  States  near  the  Government  of  Spain, 
and  His  Majesty  the  King  of  Spain,  His  Excellency  Don  Fernando  Calde- 
ron  y  CoUantes,  his  Minister  of  State,  Enight  Grand  Cross  of  the  Royal 
and  distinguished  Order  of  Carlos  Tercero,  of  those  of  Leopold  of  Austria 
and  of  Belgium,  of  that  of  our  Lord  Jesus  Christ  of  Portugal,  of  the  Saviour 
of  Greece,  of  the  Holy  Sepulchre,  and  of  the  Nishan  Iftijar  of  Tunis;  Tvho, 
after  having  communicated  to  each  other  their  respective  full  powers, 
found  in  good  and  due  form,  have  agreed  upon  and  concluded  the  follow- 
ing articles: 

Article  I.  It  is  agreed  that  the  Government  of  the  United  States  and  the 
Government  of  Spain  shall,  upon  mutual  requisition  duly  made  as  herein 
provided,  deliver  up  to  justice  all  persons  who  may  be  charged  with,  or 
who  have  been  convicted  of,  any  of  the  crimes  specified  in  Article  H  of 
this  convention,  committed  within  the  jurisdiction  of  one  of  the  contract- 
ing parties,  while  said  persons  were  actually  within  such  jurisdiction  when 
the  crime  was  committed,  and  who  shall  seek  an  asylum  or  shall  be  found 
within  the  territories  of  the  other:  Provided^  That  such  surrender  shall  take 
place  only  upon  such  evidence  of  criminality  as,  according  to  the  laws  of 
the  place  where  the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial,  if  the  crime  or  offense 
had  been  there  committed. 

Art.  n.  Persons  shall  be  delivered  up  according  to  the  provisions  of 
this  convention  who  shall  have  been  charged  with  or  convicted  of  any  of 
the  following  crimes: 

1.  Murder,  comprehending  the  crimes  designated  by  the  terms  of  par- 
ricide, assassination,  poisoning  or  infanticide. 

2.  The  attempt  to  commit  murder. 
8.  Rape. 

4.  Arson. 

5.  Piracy  or  mutiny  on  board  ship  when  the  crew  or  other  persons  on 
board,  or  part  thereof,  have,  by  fraud  or  violence  against  the  commander, 
taken  possession  of  the  vessel. 

6.  Burglary,  defined  to  be  the  act  of  breaking  and  entering  into  the 
house  of  another  in  the  night-time  with  intent  to  commit  a  felony  therein . 

7.  The  act  of  breaking  and  entering  the  offices  of  the  Government  and 
public  authorities,  or  the  offices  of  banks,  banking-houses,  savings  banks, 
trust  companies,  insurance  companies,  with  intent  to  commit  a  felony 
therein. 

8.  Kobbery,  defined  to  be  the  felonious  and  forcible  taking,  from  the 
person  of  another,  goods  or  money  by  violence  or  by  putting  him  in  fear. 

9.  Forgery,  or  the  utterance  of  forged  papers. 
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10.  The  forgery  or  falsification  of  the  official  acts  of  the  Qovemment  or 
public  authority,  including  courts  of  justice,  or  the  uttering  or  fraadolent 
use  of  any  of  the  same. 

11.  The  fabrication  of  counterfeit  money,  whether  coin  or  paper,  anm- 
terfeit  titles  or  coupons  of  public  debt,  bank-notes  or  other  instrnments  ol 
public  credit ;  of  counterfeit  seals,  stamps,  dies  and  marks  of  State  or  pub- 
lic administrations,  and  the  utterance,  circulation,  or  fraudulent  use  of  any 
of  the  above-mentioned  objects. 

12.  The  embezzlement  of  public  funds,  committed  within  the  jurisdiction 
of  one  or  the  other  party,  by  public  officers  or  depositaries. 

18.  Embezzlement  by  any  person  or  persons,  hired  or  salaried,  to  the 
detriment  of  their  employers,  when  these  crimes  are  subject  to  infamous 
punishment. 

14.  £[idnapping,  defined  to  be  the  detention  of  a  person  or  persons  in 
order  to  exact  money  from  them  or  for  any  other  unlawful  end. 

Art.  m.  The  provisions  of  this  convention  shall  not  import  claim  of 
extradition  for  any  crime  or  offense  of  a  political  character,  nor  for  acts 
connected  with  such  crimes  or  offenses;  and  no  person  surrendered  by  or  to 
either  of  the  contracting  parties  in  virtue  of  this  convention  shall  be  tried 
or  punished  for  any  political  crime  or  offense,  nor  for  any  act  connected 
therewith,  committed  previously  to  the  extradition. 

Art.  IV.  No  person  shall  be  subject  to  extradition  in  virtue  of  this  con- 
vention for  any  crime  or  offense  committed  previous  to  the  exchange  of  the 
ratifications  hereof ;  and  no  person  shall  be  tried  for  any  crime  or  offense 
other  than  that  for  which  he  was  surrendered,  unless  such  crime  be  one 
of  those  enumerated  in  Article  II,  and  shall  have  been  committed  subse- 
quent to  the  exchange  of  the  ratifications  hereof. 

Art.  Y.  a  fugitive  criminal  shall  not  be  surrendered  under  the  provi- 
sions hereof  when,  from  lapse  of  time  or  other  lawful  cause,  according  to 
the  laws  of  the  place  within  the  jurisdiction  of  which  the  crime  was  com- 
mitted, the  criminal  is  exempt  from  prosecution  or  punishment  for  the 
offense  for  which  the  surrender  is  asked. 

Art.  VI.  If  a  fugitive  criminal  whose  surrender  may  be  claimed  pur- 
suant to  the  stipulations  hereof  be  actually  under  prosecution,  out  on  bail 
or  in  custody  for  a  crime  or  offense  committed  in  the  country  where  he  has 
souglit  asylum,  or  shall  have  been  convicted  thereof,  his  extradition  may 
be  deferred  until  such  proceedings  be  determined,  and  until  such  criminal 
shall  have  been  set  at  liberty  in  due  course  of  law. 

Art.  Vn.  If  a  fugitive  criminal,  claimed  by  one  of  the  parties  hereto, 
shall  be  also  claimed  by  one  or  more  powers,  pursuant  to  treaty  provisions, 
on  account  of  crimes  committed  within  their  jurisdiction,  such  criminal 
shall  be  delivered  in  preference,  in  accordance  with  that  demand  which 
is  the  earliest  in  date. 

Art.  Vlll.  Neither  of  the  contracting  parties  shall  be  bound  to  de- 
liver up  its  own  citizens  or  subjects  under  the  stipulations  of  this  con- 
vention. 
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AnT.  IX.  The  expenses  of  the  arrest,  detention,  examination,  and  trans- 
portation of  the  accused  shall  be  paid  by  the  government  which  has  pre- 
ferred the  demand  for  extradition. 

Art.  X,  Every  thing  found  in  the  possession  of  the  fugitive  criminal  at 
the  time  of  his  arrest  which  may  be  material  as  evidence  in  making  proof 
of  the  crime  shall,  so  far  as  practicable,  be  delivered  up  with  his  ])erson  at 
the  time  of  the  surrender.  Nevertheless,  the  rights  of  a  third  party  with 
regard  to  the  articles  aforesaid  shall  be  duly  respected. 

Abt.  XL  The  stipulations  of  tbis  convention  shall  be  applicable  to  all 
foreign  or  colonial  possessions  of  either  of  the  two  contracting  parties. 

Requisitions  for  the  surrender  of  fugitives  from  justice  shall  be  made  by 
the  respective  diplomatic  agents  of  the  contracting  parties.  In  the  event  of 
the  absence  of  such  agents  from  the  country  or  its  seat  of  government,  or 
where  extradition  ia  sought  from  a  colonial  possession  of  one  of  the  contract- 
ing parties,  requisition  may  be  made  by  superior  consular  officers. 

It  shall  be  competent  for  such  representatives  or  such  superior  consular 
officers  to  ask  and  obtain  a  mandate  or  preliminary  warrant  of  arrest  for 
the  person  whose  surrender  is  sought,  whereupon  the  judges  and  magis- 
trates, of  tbe  two  Qovemments  shall,  respectively,  have  power  and  authority, 
upon  complaint  made  under  oatb,  to  issue  a  warrant  for  the  apprehension  of 
the  person  charged,  in  order  that  he  or  she  may  be  brought  before  such 
judge  or  magistrate  tbat  the  evidence  of  criminality  may  be  beard  aud  con- 
sidered ;  and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sus- 
tain the  charge,  it  shall  be  the  duty  of  tbe  examining  judge  or  magistrate 
to  certify  the  same  to  tbe  proper  executive  authority,  that  a  warrant  may 
issue  for  the  surrender  of  the  fugitive. 

If  the  fugitive  ciiniinal  shall  have  been  convicted  of  the  crime  for  which 
his  surrender  is  asked,  a  copy  of  tbe  sentence  of  the  court  before  which 
such  conviction  took  place,  duly  authenticated,  shall  be  produced.  If 
however,  the  fugitive  is  merely  charged  with  crime,  a  duly  authenticated 
copy  of  the  warrant  of  arrest  in  the  country  where  the  crime  was  com- 
mitted, and  of  the  depositions  upon  which  such  warrant  may  have  been 
issued,  sball  be  produced  with  such  other  evidence  or  proof  as  may 
be  deemed  competent  in  the  case. 

Art.  XII.  Tbis  convention  sliall  continue  in  force  from  the  day  of  the 
exchange  of  the  ratifications  tbereof,  but  either  party  may,  at  any  time, 
terminate  the  same  on  giving  to  the  other  six  montbs*  notice  of  its  intention 
so  to  do. 

In  testimony  whereof,  tbe  respective  Plenipotentiaries  have  signed  the 
present  convention  in  triplicate,  and  have  hereunto  affixed  their  seals. 

Done  at  the  city  of  Madrid,  in  triplicate,  English  and  Spanish,  this  fifth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eigbt  hundred  and 
seventy-seven. 

[SBAL.]         CALEB  GUSHING. 

[SEAL.]         FERNANDO  CALDERON  y  COLLANTES. 
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XXX.   TOB  NSTHEfiLAlCDS,  Hat  2d,  1880. 

The  United  States  of  America  and  His  Majesty  the  King  of  the  Netherlands. 
having  judged  it  expedient,  with  a  view  to  the  better  administration  of 
justice  and  the  prevention  of  crime  within  their  respective  territories  and 
jurisdictions,  that  persons  charged  with,  or  convicted  of,  the  crimes  herein- 
after enumerated,  and  being  fugitives  from  justice,  should  under  oeitaln 
circumstances  be  reciprocally  delivered  up,  have  resolved  to  conclude  a 
convention  for  that  purpose,  and  have  appointed  as  their  Plenipotentiaries: 
The  President  of  the  United  States,  William  Maxwell  Evarta,  Secretary 
of  State  of  the  United  States,  and  His  Majesty  the  King  of  the  Netherlands, 
Gonkheer  Rudolph  Alexandre  August  Edward  von  Pestel,  Knight  of  the 
Order  of  the  Netherlands  Lion,  His  Majesty's  Minister  Resident  in  the 
United  States ;  who  after  having  communicated  to  each  other  their  respec- 
tive full  powers,  found  in  good  and  due  form,  have  agreed  upon  and  con- 
cluded the  following  articles : 

Article  I.  The  United  States  of  America  and  His  Majesty  the  King  of 
the  Netherlands  reciprocally  engage  to  deliver  up  to  justice  all  persons  con- 
victed of  or  charged  with  any  of  the  crimes  or  ofEenses  enumerated  in  the 
following  article,  committed  within  the  respective  jurisdiction  of  the  United 
States  of  America  or  of  the  Kingdom  of  the  Netherlands,  exclusiTe  of  the 
Colonics  thereof,  such  persons,  being  actuaUy  within  such  jurisdiction  when 
the  crime  or  offense  was  committed,  who  shall  seek  an  asylum  or  shall  he 
found  within  the  jurisdiction  of  the  other,  exclusive  of  the  Colonies  of  the 
Netherlands :  Pr<mded^  That  this  shall  only  be  done  upon  such  eridence 
of  criminality  as,  according  to  the  laws  of  the  place  where  the  fugitive  so 
charged  shall  be  found,  would  justify  his  apprehension  and  commitment 
for  trial,  if  the  crime  or  offense  had  been  there  committed. 

Abt.  n.  Persons  shall  be  delivered  up,  according  to  the  provisions  of 
this  convention,  who  shall  have  been  charged  with,  or  convicted  of,  any  of 
the  following  crimes : 

1.  Murder,  comprehending  the  crimes  of  assassination,  parricide,  infant- 
icide, and  poisoning. 

2.  The  attempt  to  commit  murder. 
8.  Rape. 

4.  Arson. 

5.  Burglary,  or  the  corresponding  crime  in  the  Netherlands  law  under 
the  description  of  thefts  committed  in  an  inhabited  house  by  night,  and  by 
breaking  in,  by  climbing  or  forcibly. 

6.  The  act  of  breaking  into  and  entering  public  offices,  or  the  offices  of 
banks,  banking-houses,  savings-bank,  trust  companies,  or  insurance  com- 
panies, with  intent  to  commit  theft  therein,  and  also  the  thefts  resulting 
from  such  act. 

7.  Robbery,  or  the  corresponding  crime  punished  in  the  Netherlands  law 
under  the  description  of  theft  committed  with  violence  or  by  means  of 
threats. 
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8.  Forgery,  or  the  utterance  of  forged  papers,  ihclading  the  forgery  or 
falsification  of  official  acts  of  the  Government  or  public  authority  or  courts 
of  justice  affecting  the  title  or  claim  to  money  or  property. 

9.  The  counterfeiting,  falsifying,  or  altering  of  money,  whether  coin  or 
paper,  or  of  bank  notes,  or  instruments  of  debt  created  by  National,  State 
or  Municipal  Gk>vemments,  or  coupons  thereof,  or  of  seals,  stamps,  dies,  or 
marks  of  State,  or  the  utterance  or  circulation  of  tlie  same. 

10.  Embezzlement  by  public  officers  charged  with  the  custody  or  receipt 
of  public  funds. 

11.  Embezzlement  by  any  person  or  persons  hired  or  salaried  to  the 
detriment  of  their  employers,  where  the  offense  is  subject  to  punishment 
by  the  law  of  the  Netherlands  as  ahu»  de  eor^nce,  if  extradition  is  de- 
manded by  the  United  States,  or  is  subject  to  punishment  as  a  crime  in 
the  United  States,  if  extradition  is  demanded  by  the  Netherlands. 

Akt.  m.  The  provisions  of  this  conyention  shall  not  apply  to  any  crime 
or  offense  of  a  political  character,  nor  to  acts  connected  with  such  crimes 
or  offenses;  and  no  person  surrendered  under  the  provision  hereof  shall  in 
any  case  be  tried  or  punished  for  a  crime  or  offense  of  a  political  character, 
nor  for  any  act  connected  therewith,  committed  previously  to  his  extradi- 
tion. 

Art.  IY.  The  present  convention  shall  not  apply  to  any  crime  or  offense 
committed  previous  to  the  exchange  of  the  ratifications  hereof,  and  no 
person  shall  bo  tried  or  punished  after  surrender  for  any  crime  or  offense 
other  than  that  for  which  he  was  surrendered  if  committed  iH*evious  to  his 
surrender,  unless  such  crime  or  offense  be  one  of  those  enumerated  in 
Article  II  hereof,  and  shall  have  been  committed  subsequent  to  the  exchange 
of  ratifications. 

Abt.  V.  A  fugitive  criminal  shall  not  be  surrendered  under  the  provi- 
sions hereof  when,  by  lapse  of  time,  he  is  exempt  from  prosecution  or  pun- 
ishment for  the  crime  or  offense  for  which  the  surrender  is  asked,  accord- 
ing to  the  laws  of  the  country  from  which  the  extradition  is  demanded,  or 
when  his  extradition  is  asked  for  the  same  crime  or  offense  for  which  he 
has  been  tried,  convicted  or  acquitted  in  that  country,  or  so  long  as  he  is 
under  prosecution  for  the  same. 

Abt.  VI.  If  a  fugitive  criminal,  whose  extradition  may  be  claimed  pur- 
suant to  the  stipulations  hereof,  be  actually  under  prosecution  for  a  crime 
or  offense  in  the  country  where  he  has  sought  asylum,  or  shall  have  been 
convicted  thereof,  his  extradition  may  be  deferred  until  such  proceedings 
be  terminated,  and  until  such  criminal  shall  be  set  at  liberty  in  due  couise 
of  law. 

Art.  Vn.  If  a  fugitive  criminal  claimed  by  one  of  the  parties  hereto 
shall  also  be  claimed  by  one  or  more  powers,  pursuant  to  treaty  provisions 
on  account  of  crimes  committed  within  their  jurisdiction,  such  criminal 
sliall  be  delivered  in  preference  in  accordance  with  that  demand  which  is 
the  earliest  in  date. 
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Abt.  yill.  Neither  of  the  contracting  parties  shall  be  bound  to  deliver 
up,  under  the  stipulations  of  this  convention,  its  own  citizens  or  subjects. 

Abt.  IX.  The  expenses  of  the  arrest,  detention,  examination  and  trans- 
portation of  the  accused  shall  be  paid  by  the  goyemment  which  has  pre- 
ferred the  demand  for  extradition. 

Art.  X.  Every  thing  found  in  the  possession  of  the  fugitive  criminal,  at  the 
time  of  his  arrest,  which  may  be  material  as  evidence  in  making  proof  of  the 
crime,  shall,  so  far  as  practicable  according  to  the  laws  or  practice  in  the 
respective  countries,  be  delivered  up  with  his  person  at  the  time  of  sar- 
render.  Nevertheless,  the  rights  of  third  parties,  with  regard  to  all  such 
articles,  shall  be  duly  respected. 

Abt.  XI.  Requisitions  for  the  surrender  of  fugitives  from  justice  shall 
be  made  by  the  respective  diplomatic  agents  of  the  contracting  parties. 
In  the  event  of  the  absence  of  such  agents  from  the  country,  or  its  seat  of 
government,  requisition  may  be  made  by  consular  officers. 

When  the  person  whose  extradition  shall  have  been  asked,  shall  have 
been  convicted  of  the  crime,  a  copy  of  the  sentence  of  the  court  in  which 
he  may  have  been  convicted,  authenticated  under  its  seal  and  accompanied 
by  an  attestation  of  the  official  character  of  the  judge  by  the  proper 
authority,  shall  be  furnished. 

If,  however,  the  fugitive  is  merely  charged  with  crime,  a  duly  authenti- 
cated copy  of  the  warrant  of  arrest  in  the  country  where  the  crime  was 
committed,  aud  of  the  depositions  upon  which  such  warrant  may  have 
been  issued,  shall  be  produced,  authenticated  as  above  provided,  with  such 
other  evidence  or  proof  as  may  be  deemed  competent  in  the  case. 

If,  after  an  examination,  it  shall  be  decided,  according  to  the  law  and 
evidence,  that  extradition  is  due  pursuant  to  this  convention,  the  fugitive 
shall  bo  surrendered  according  to  the  forms  of  law  prescribed  in  such 
cases. 

Art.  XII.  The  present  convention  shall  take  effect  on  the  twentieth  day 
after  its  promulgation  in  the  manner  prescribed  by  the  laws  of  the  respec- 
tive countries.  After  the  convention  shall  so  have  gone  into  operation,  it 
shall  continue  until  one  of  the  two  parties  shall  give  to  the  other  six  months' 
notice  of  its  desire  to  terminate  it. 

This  convention  shall  be  ratified,  and  the  ratifications  shall  be  exchanged 
at  Washington  or  the  Hague,  as  soon  as  possible. 

In  testimony  whereof,  the  respective  Plenipotentiaries  have  signed  the 
present  convention,  in  duplicate,  and  have  hereunto  affixed  their  seals. 

Done  at  Washington,  in  the  English  and  Dutch  languages,  on  the  twenty- 
second  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and  eighty. 

[BBAi.]  WILLIAM  MAXWELL  EVARTS. 

[SEAL.]  RUDOLPH  VON  PESTEL. 
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XXXT.  BsLOiUH,  JuNB  18,  1882. 

The  Uiiited  States  of  America  and  His  Majesty  the  King  of  the  Belgians, 
having  judged  it  expedient  with  a  view  to  the  better  administration  of  justice, 
and  the  prevention  of  crime  within  their  respective  territories  and  jurisdic- 
tions, that  persons  charged  with  or  convicted  of  the  crimes  and  offenses  here- 
inafter enumerated,  and  being  fugitives  from  justice,  should,  under  certain 
circumstances,  be  reciprocally  delivered  up,  have  resolved  to  conclude  a 
new  convention  for  that  purpose,  and  have  appointed  as  tlieir  Plenipoten- 
tiaries: The  President  of  the  United  States,  Frederick  T.  Frelinghuysen, 
Secretary  of  State  of  the  United  States,  and  His  Majesty  the  King  of  the 
Belgians,  Mr.  Theodore  de  Bounder  de  Melsbroeck,  Commander  of  his 
Order  of  Leopold,  etc.,  etc..  His  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary near  the  Government  of  the  United  States  ;  who,  after  having 
communicated  to  each  other  their  respective  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  and  concluded  the  following  articles: 

Article  I.  The  Government  of  the  United  States  and  the  Government 
of  Belgium  mutually  agree  to  deliver  up  persons  who,  having  been  charged, 
as  principals  or  accessories,  with  or  convicted  of  any  of  the  crimes  and  of- 
fenses specified  in  the  following  article,  committed  within  the  jurisdiction 
of  one  of  the  contracting  parties,  shall  seek  an  asylum  or  be  found  within 
the  territories  of  the  other:  Provided,  That  this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would  justify  his  or  her 
apprehension  and  commitment  for  trial,  if  the  crime  had  been  there  com- 
mitted. 

Art.  II.  Persons  shall  be  delivered  up  who  shall  have  been  convicted 
of,  or  be  charged,  according  to  the  provisions  of  this  convention,  with  any 
of  the  following  crimes : 

1.  Murder,  comprehending  the  crimes  designated  in  the  Belgian  Penal 
Code  by  the  terms  of  parricide,  assassination,  poisoning  and  infanticide. 

2.  The  attempt  to  commit  murder. 

8.  Rape,  or  attempt  to  conmiit  rape ;  bigamy ;  abortion. 

4.  Arson. 

6.  Piracy,  or  mutiny  on  shipboard  whenever  the  crew,  or  part  thereof, 
shall  have  taken  possession  of  the  yessel  by  fraud  or  by  violence  against 
the  commander. 

6.  The  crime  of  burglary,  defined  to  be  the  act  of  breaking  and  entering 
by  night  into  the  house  of  another  with  the  intent  to  commit  felony ;  and  the 
crime  of  robbery,  defined  to  be  the  act  of  feloniously  and  forcibly  taking 
from  the  person  of  another  money  or  goods  by  violence,  or  putting  him  in 
fear;  and  the  corresponding  crimes  punished  by  Belgian  laws  under  the 
description  of  thefts  committed  in  an  inhabited  house  by  night,  and  by 
breaking  in  by  climbing  or  forcibly,  and  thefts  committed  with  violence  or 
by  means  of  threats. 

7.  The  crime  of  forgery,  by  which  is  understood  the  utterance  of  forged 
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papers,  and  also  the  counterfeiting  of  public,  sovereign,  or  goYemmental 
acts. 

8.  The  fabrication  or  circulation  of  counterfeit  money,  either  coin  or 
paper,  or  of  counterfeit  public  bonds,  coupons  of  the  public  debt,  bank 
notes,  obligations,  or,  in  general,  any  thing  being  a  title  or  instrument  of 
credit;  the  counterfeiting  of  seals  and  dies,  impressions,  stamps,  and  marks, 
of  State  and  public  administrations,  and  the  utterance  thereof. 

9.  The  embezzlement  of  public  moneys  committed  within  the  jurisdic- 
tion of  either  party  by  public  officers  or  depositaries. 

10.  Embezzlement  by  any  person  or  persons,  hired  or  salaried,  to  the  det- 
riment of  their  employers,  when  the  crime  is  subject  to  punishment  by  the 
laws  of  the  place  where  it  was  committed. 

11.  Willful  and  unlawful  destruction  or  obstruction  of  railroads  which 
endangers  human  life. 

12.  Reception  of  articles  obtained  by  means  of  one  of  the  crim^  or 
offenses  provided  for  by  the  present  convention. 

Extradition  may  also  be  granted  for  the  attempt  to  commit  any  of  the 
crimes  above  enumerated  when  such  attempt  is  punishable  by  the  laws  of 
both  contracting  parties. 

Art.  III.  A  person  surrendered  under  this  convention  shall  not  be  tried 
or  punished  in  the  country  to  which  his  extradition  has  been  granted,  nor 
given  up  to  a  third  power  for  a  crime  or  offense,  not  provided  for  by  the 
present  convention  and  committed  previously  to  his  extradition,  until  he 
shall  have  been  allowed  one  month  to  leave  the  country  after  having  been 
discharged ;  and,  if  he  shall  have  been  tried  and  condemned  tx>  punish- 
ment, he  shall  be  allowed  one  month  after  having  suffered  his  penalty,  or 
having  1)een  pardoned. 

He  shall  moreover  not  be  tried  or  punished  for  any  crime  or  offense  pro- 
vided for  by  this  convention  committed  previous  to  his  extradition,  other 
tlian  that  which  gave  rise  to  the. extradition,  without  the  consent  of  the 
Government  which  surrendered  him,  which  may,  if  it  think  proper,  require 
the  production  of  one  of  the  documents  mentioned  in  Article  VU  of  this 
convention. 

The  consent  of  that  Government  shall  likewise  be  required  for  the  extra- 
dition of  the  accused  to  a  third  country;  nevertheless  such  consent  shall 
not  be  necessary  when  the  accused  shall  have  asked  of  his  own  accord  to  be 
tried  or  to  undergo  his  punishment,  or  when  he  shall  not  have  left  within 
the  space  of  time  above  specified  the  territory  of  the  country  to  which  he 
has  been  surrendered. 

Art.  IY.  The  provisions  of  this  convention  shall  not  be  applicable  to 
persons  guilty  of  any  political  crime  or  offense,  or  of  one  connected  with 
such  a  crime  or  offense.  A  person  who  has  been  surrendered  on  account 
of  one  of  the  common  crimes  or  offenses  mentioned  in  Article  II,  shall  con- 
sequently, in  no  case,  be  prosecuted  and  punished  in  the  State  to  which 
his  extradition  has  been  granted  on  account  of  a  political  crime  or  offense 
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committed  by  him  preyiously  to  his  extradition,  or  on  account  of  an  act  con- 
nected with  such  political  crime  or  offense,  unless  he  has  been  at  liberty  to 
leave  the  country  for  one  month  after  having  been  tried,  and,  in  case  of 
condemnation,  for  one  month  after  having  suffered  his  punishment,  or  hav- 
ing been  pardoned. 

An  attempt  against  the  life  of  the  head  of  a  foreign  Government,  or 
against  that  of  any  member  of  his  family  when  such  attempt  comprises 
the  act  either  of  murder,  or  assassination,  or  of  poisoning,  shall  not  be  con- 
sidered a  political  offense  or  an  act  connected  with  such  an  offense. 

Art.  Y.  Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up 
its  own  citizens  or  subjects  under  the  stipulations  of  this  convention. 

Abt.  YI.  If  the  person,  whose  surrender  may  be  claimecl  pursuant  to  the 
stipulations  of  the  present  treaty,  shall  have  l)een  arrested  for  the  commis- 
sion of  offenses  in  the  country  where  he  has  sought  an  asylum,  or  shall 
have  been  convicted  thereof,  his  extradition  may  be  deferred  until  he  shall 
have  been  acquitted,  or  have  served  the  term  of  imprisonment  to  which  he 
may  have  been  sentenced. 

Art.  Ylt.  Requisitions  for  the  surrender  of  fugitives  from  justice  shall 
be  made  by  the  respective  diplomatic  agents  of  the  contracting  parties,  or, 
in  the  event  of  the  absence  of  these  from  the  country  or  its  seat  of  gov- 
ernment, they  may  be  made  by  the  superior  consular  officers. 

If  the  person  whose  extradition  may  be  asked  for  shall  have  been  con- 
victed of  a  crime  or  offense,  a  copy  of  the  sentence  of  the  court  in  which 
he  may  have  been  convicted,  authenticated  under  its  seal,  and  attestation 
of  the  official  character  of  the  judge  by  the  proper  executive  authority, 
and  of  the  latter  by  the  Minister  or  Consul  of  the  United  States  or  of  Bel- 
gium, respectively,  shall  accompany  the  requisition.  When,  however,  the 
fugitive  shall  have  been  merely  charged  with  crime,  a  duly  authenticated 
copy  of  the  warrant  for  his  arrest  in  the  country  where  the  crime  may  have 
been  committed,  and  of  the  depositions  upon  which  such  warrant  may 
have  been  issued,  must  accompany  the  requisition  as  aforesaid . 

The  President  of  the  United  States,  or,  the  proper  executive  authority  in 
Belgium  may  then  issue  a  warrant  for  the  apprehension  of  the  fugitive,  in 
order  that  he  may  be  brought  before  the  proper  judicial  authority  for  ex- 
amination. If  it  should  then  be  decided  that,  according  to  the  law  and  the 
evidence,  the  extradition  is  due  pursuant  to  the  treaty,  the  fugitive  may  be 
given  up  according  to  the  forms  prescribed  in  such  cases. 

Art.  Yin.  The  expenses  of  the  arrest,  detention,  and  transportation  of 
the  persons  claimed  shall  be  paid  by  the  Government  in  whose  name  the 
requisition  has  been  made. 

Art.  IX.  Extradition  shall  not  be  granted,  in  pursuance  of  the  provis- 
ions of  this  convention,  if  legal  proceedings  or  the  enforcement  of  the 
penalty  for  the  act  committed  by  the  person  claimed  has  become  barred  by 
limitation,  according  to  the  laws  of  the  country  to  which  the  requisition  is 
addressed. 
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Abt.  X.  All  articles  found  in  the  possession  of  the  acciued  party  and  ob- 
tained througli  the  commission  of  the  acts  with  which  he  is  charged,  or 
that  may  be  used  as  evidence  of  the  crime  for  which  his  extradition  is  de- 
manded, shall  be  seized  if  the  competent  authority  shall  so  order,  and  shall 
be  surrendered  with  his  person . 

The  rights  of  third  parties  to  the  articles  so  found  shall,  nevertheleaa,  be 
respected. 

Art.  XL  The  present  conyention  shall  take  effect  thirty  days  after  the 
exchange  of  ratifications. 

After  it  shall  have  taken  effect,  the  convention  of  March  19,  1874,  shaU 
cease  to  be  in  force  and  shall  be  superseded  by  the  present  convention 
which  shall  continue  to  have  binding  force  for  six  months  after  a  de- 
sire for  its  termination  shall  have  been  expressed  in  due  form  by  one  of  the 
two  Governments  to  the  other. 

It  shall  be  ratified,  and  its  ratification  shall  be  exchanged  at  Washington 
as  soon  as  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the  above 
articles,  both  in  the  English  and  French  languages,  and  they  hare  there- 
unto affixed  their  seals. 

Done  in  duplicate,  at  the  city  of  Washington,  this  thirteenth  day  of 
June,  one  thousand  eight  hundred  and  eighty-two. 

[8BAL.]  FREDERICK  T.  FRELINGHUYSEN. 

[SEAL.]  TH'OR  de  BOUNDER  de  MELSBROECE: 

XXXII.  Spaiv  (Supplbmkntabt),  August  7,  1882. 

The  President  of  the  United  States  of  America  and  His  Majesty  the  King 
of  Spain,  being  satisfied  of  the  propriety  of  adding  some  articles  to  the  ex- 
tradition convention  concluded  between  the  United  States  and  Spain  on 
the  fifth  day  of  January,  1877,  with  a  view  to  the  better  administration  of 
justice  and  the  prevention  of  crime  within  their  respective  territories  and 
jurisdictions,  have  resolved  to  conclude  a  supplementary  convention  for 
that  purpose,  and  have  appointed  as  their  Plenipotentiaries : 

The  President  of  the  Um|;ed  States,  Frederick  T.  Frelinghuysen,  Esquire, 
Secretary  of  State  of  the  United  States,  and  His  Majesty  the  King  of  Spaini 
His  Excellency  Don  Francisco  Barca,  Knight  Grand  Cross  of  the  Royal 
American  Order  of  Isabel  La  Catolica,  His  Majesty's  Envoy  Extraordinary 
and  Minister  Plenipotentiary  near  the  Government  of  the  United  States; 
who,  after  having  reciprocally  exhibited  their  full  powers,  found  in  good 
and  due  form,  have  agreed  upon  and  concluded  the  following  articles : 

Abtiglb  I.  Paragraph  5  of  Article  II  of  the  aforesaid  convention  of 
January  5,  1877,  is  abrogated  and  the  following  substituted : 

5.  Crimes  committed  at  sea: 

(a.)  Piracy  as  commonly  known  and  defined  by  the  law  of  nations. 

(b.)  Destruction  or  loss  of  a  vessel  caused  intentionally,  or  conspiracy 
and  attempt  to  bring  about  such  destruction  or  loss,  when  committed  by 
any  person  or  persons  on  board  of  said  vessel,  on  the  high  seas. 
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(c.)  Mutiny  or  conspiracy  by  two  or  more  members  of  the  crew  or  other 
persons  on  board  of  a  vessel  on  the  high  seas,  for  the  purpose  of  rebelling 
against  the  authority  of  the  captain  or  commander  of  such  vessel,  or  by 
fraud  or  violence  taking  possession  of  such  vessel. 

Paragraph  12  of  said  Article  11  is  amended  to  read  as  follows: 
12.  The  embezzlement  or  criminal  malversation  of  public  funds  committed 
-within  the  jurisdiction  of  one  or  the  other  party,  by  public  officers  or 
depositaries. 

Paragraph  13  of  said  article  II  is  likewise  modified  to  read  as  follows: 

18.  Embezzlement  by  any  person  or  persons  hired,  salaried,  or  employed 

to  the  detriment  of  their  employers  or  principals,  when  the  crime  or  offense 

is  punishable  by  imprisonment  or  other  corporal  punishment  by  the  laws  of 

both  countries. 

Paragraph  14  of  said  Article  II  is  likewise  modified  to  read  as  follows: 

14.  Kidnapping  of  minors  or  adults,  defined  to  be  the  abduction  or 
detention  of  a  person  or  persons,  in  order  to  exact  money  from  them,  or  from 
their  families,  or  for  any  other  unlawful  end. 

Art.  n.  In  continuation  and  as  forming  part  of  Article  11  of  the  afore- 
said convention  of  January  5,  1877,  shall  be  added  the  following  para- 
graphs: 

15.  Obtaining  by  threats  of  injury,  or  false  devices,  money,  valuables,  or 
other  personal  property,  and  the  purchase  of  the  same  with  the  knowledge 
that  they  have  been  so  obtained,  when  the  crimes  or  offenses  are  punishable 
by  imprisonment  or  other  corporal  punishment  by  the  laws  of  both  countries. 

16.  Larceny,  defined  to  be  the  theft  of  effects,  personal  property  or  money, 
of  the  value  of  twenty-five  dollars  or  more. 

17.  Slave-trade,  according  to  the  laws  of  each  of  the  two  countries  re- 
spectively. 

18.  Complicity  in  any  of  the  crimes  or  offenses  enumerated  in  the 
convention  of  January  5,  1877,  as  well  as  in  these  additional  articles,  pro- 
vided that  the  persons  charged  with  such  complicity  be  subject  as  acces- 
sories to  imprisonment  or  other  corporal  punishment  by  the  laws  of  both 
countries. 

Art.  III.  After  article  XI  of  the  aforesaid  convention  of  January  5,  1877, 
shall  be  inserted  the  two  following  articles : 

ARTICLE  XIL 

If  when  a  person  accused  shall  have  been  arrested  in  virtue  of  the  mandate 
or  preliminary  warrants  of  arrest  issued  by  the  competent  authority  as 
provided  in  Article  XI  hereof,  and  been  brought  before  a  judge  or  magis- 
trate to  the  end  of  the  evidence  of  his  or  her  guilt  being  heard  and  ex- 
amined as  hereinbefore  provided,  it  shall  appear  that  the  mandate  or  pre- 
liminary warrant  of  arrest  has  been  issued  in  pursuance  of  a  request  or 
declaration  received  by  telegraph  from  the  Government  asking  for  the  ex- 
tradition, it  shall  be  competent  for  the  judge  or  magistrate  at  his  discre- 
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tioQ  to  hold  the  accused  for  a  period  not  exceeding  twenty-five  days,  so 
that  the  demanding  Government  may  have  opportunity  to  lay  before  soch 
judge  or  magistrate  legal  evidence  of  the  guilt  of  the  accused ;  and  if,  at 
the  expiration  of  said  period  of  twenty-five  days,  such  legal  evidence  shall 
not  have  been  produced  before  such  judge  or  magristrate,  the  person  ar- 
rested shall  be  released ;  provided  that  the  examination  of  the  charges  pre- 
ferred against  such  accused  person  shall  not  be  actually  going  on. 

ARTICLE  XIII 

In  every  case  of  a  request  made  by  either  of  the  two  contracting  parties 
for  the  arrest,  detention  or  extradition  of  fugitive  criminals  in  pursnance 
of  the  convention  of  January  5,  1877,  and  of  these  additional  articles,  the 
legal  officers  or  fiscal  ministry  of  the  coimtry  where  the  proceedings  of 
extradition  are  had,  shall  assist  the  officers  of  the  Qovemment  demanding 
the  extradition,  before  the  respective  judges  and  magistrates,  by  every  legal 
means  within  their  or  its  power;  and  no  claim  whatever  for  compensation 
for  any  of  the  services  so  rendered  shall  be  made  against  the  GoTemment 
demanding  the  extradition ;  provided,  however,  that  any  ofiicer  or  oflken 
of  the  surrendering  Government,  so  giving  assistance,  who  shall,  in  the 
usual  course  of  their  duty,  receive  no  salary  or  compensation  other  than 
specific  fees  for  services  performed,  shall  be  entitled  to  receive  from  the 
Government  demanding  the  extradition  the  customary  fees  for  the  acts  or 
services  performed  by  them,  in  the  same  manner  and  to  the  same  amount 
as  though  such  acts  or  services  had  been  performed  in  ordinary  criminal 
proceedings  under  the  laws  of  the  country  of  which  they  are  officers. 

Art.  IY.  All  the  provisions  of  the  aforesaid  convention  of  the  5th  of 
January,  1877,  not  abrogated  by  these  additional  articles,  shall  apply  to 
these  articles  with  the  same  force  as  to  the  said  original  convention. 

This  additional  convention  shall  be  ratified  and  the  ratifications  exchanged 
at  Washington  as  soon  as  may  be  practicable ;  and  upon  the  exchange  of 
ratifications  it  shall  have  immediate  effect  and  form  a  part  of  the  aforesaid 
convention  of  January  5,  1877,  and  continue  and  be  terminable  in  like  man- 
ner therewith. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  additional  convention,  in  duplicate,  in  the  English  and  Spanisli 
languages,  and  have  hereunto  affixed  their  seals. 

Done  at  the  city  of  Washington,  this  7th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-two. 

FREDK.  T.  FBELINGHUYSJSN.  [seal.] 
FRANCO  BAHCA.  [sbal.] 
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These  laws  are  divided  into  three  daaaes:  thd  first  embracing  those  laws 
that  relate  to  the  extradition  of  furtive  criminals  in  pursuance  of  treaties 
of  the  United  States;  the  second,  those  that  relate  to  the  extradition  of 
fugitive  criminals  between  the  States  and  Territories  of  the  United  States, 
and  between  these  States  and  Territoiiea  and  the  District  of  Columbia; 
and  the  third,  those  that  relate  to  the  capture  and  surrender  of  deserting 
seamen. 

I.  Intebnatiokal  Bxtraditioh. 

The  laws  regulating  the  extradition  of  fugitives  from  justice  under 
treaties  of  the  United  States  are  of  two  classes ;  the  first  relating  to  such 
extnditioTi  from  the  United  States;  and  the  second,  to  extradition  to  the 
United  States.  The  laws  contained  in  the  former  of  these  classes,  as 
found  in  the  Revised  Statutes  of  the  United  States,  are  as  follows  : 

1 .  ExAMtNiHa  Magistkatbs.  Sbc.  5270.  Whenever  there  is  a  treaty  or 
convention  for  extradition  between  the  Qovemment  of  the  United  States 
and  any  foreign  government,  any  justice  of  the  Supreme  Court,  circuit 
judge,  district  judge,  commissioner  authorized  so  to  do  by  any  of  the  courts 
of  the  United  States,  or  judge  of  a  court  of  record  of  general  jurisdiction 
of  any  State,  may,  upon  complaint,  made  under  oath,  charging  any  person 
found  within  the  limits  of  any  State,  district  or  territory,  with  having  com- 
mitted within  the  jurisdiction  of  any  such  foreign  government  any  of  the 
crimes  provided  for  by  such  treaty  or  convention,  issue  his  warrant  for  the 
apprehension  of  the  person  so  charged,  that  he  may  be  brought  before 
such  justice,  judge  or  commissioner,  to  the  end  that  the  evidence  of  crimi- 
nality may  be  heard  and  considered.  If,  on  such  hearing,  he  deems  the 
evidence  sufilcient  to  sustain  the  charge  under  the  provisions  of  the  propier 
treaty  or  convention,  he  shall  certify  the  same,  together  with  a  copy  of  all  the 
testimony  taken  before  him,  to  the  Secretary  of  State,  that  a  warrant  may 
issue  upon  the  requbition  of  the  proper  authorities  of  such  foreign  gov- 
ernment for  the  surrender  of  such  person  according  to  the  stipulations  of 
the  treaty  or  convention ;  and  he  shall  issue  his  warrant  for  the  commitment 
of  the  person  so  charged  to  the  proper  jail,  there  to  remain  until  such  sur- 
render shall  be  made. 
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2.  DocuMSNTABT  PiiooF.  Sbc.  6271,  aa  amended  by  the  Act  of  Jane  19, 
1876.  In  every  case  of  complaint  and  of  a  hearing  upon  the  return  of  a 
warrant  of  arrest,  any  depositions,  warrants  or  other  papers  offered  in  eri- 
dence  shall  be  admitted  and  received  for  the  purpose  of  such  hearing,  if 
they  shall  be  properly  and  legally  authenticated  so  as  to  entitle  them  to 
be  received  as  evidence  of  the  criminality  of  the  person  so  apprehended, 
by  the  tribunals  of  the  foreign  country  from  which  the  accused  party 
shall  have  escaped,  and  copies  of  any  such  depositions,  warrants  or  other 
papers,  shall,  if  authenticated  according  to  the  law  of  such  foreign  countrr, 
be  in  like  manner  received  as  evidence ;  and  the  certificate  of  the  prindpal 
diplomatic  or  consular  officer  of  the  United  States  resident  in  such  for- 
eign country  shall  be  proof  that  any  such  deposition,  warrant  or  other 
paper,  or  copy  thereof,  is  authenticated  in  the  manner  required  by  this 
section. 

8.  ExBCTTTivs  Dblivebt.  Sbo.  5272.  It  shall  be  lawful  for  the  Sec- 
retary of  State,  under  his  hand  and  seal  of  office,  to  order  the  person  so 
committed  to  be  delivered  to  such  person  as  shall  be  authorized,  in  the 
name  and  on  behalf  of  such  foreign  Qovemment,  to  be  tried  for  the  crime 
of  which  such  person  shall  be  so  accused,  and  such  person  shall  be  deliv- 
ered up  accordingly ;  and  it  shall  be  lawful  for  the  person  ao  authorized 
to  hold  such  person  in  custody  and  to  take  him  to  the  territory  of  soch 
foreign  government,  pursuant  to  such  treaty.  If  the  person  so  accused 
shall  escape  out  of  any  custody  to  which  he  shall  be  committed,  or  to 
which  he  shall  be  delivered,  it  shall  be  lawful  to  retake  such  person  in  the 
same  manner  as  any  person  accused  of  any  crime  against  the  laws  in  force 
in  that  part  of  the  United  States  to  which  he  shall  so  escape,  may  be  re- 
taken on  an  escape. 

4.  Limitation  of  Tihb.  Ssa  5273.  Whenever  any  person  who  is 
committed  under  this  title  or  any  treaty  to  remain  until  delivered  up  in 
pursuance  of  a  requisition,  is  not  so  delivered  up  and  conveyed  out  of  the 
United  States  within  two  calendar  months  after  such  commitment,  over 
and  above  the  time  actually  required  to  convey  the  prisoner  from  the  jail 
to  which  he  was  committed,  by  the  readiest  way,  out  of  the  United  States, 
it  shall  be  lawful  for  any  judge  of  the  United  States,  or  of  any  State, 
upon  application  made  to  him  by  or  on  behalf  of  the  person  so  commit^ 
ted,  and  upon  proof  made  to  him  that  reasonable  notice  of  the  intention 
to  make  such  application  has  been  given  to  the  Secretary  of  State,  to  order 
the  person  so  committed  to  be  discharged  out  of  custody,  unless  suffi- 
cient cause  is  shown  to  such  judge  why  such  discharge  ought  not  to  be 
ordered. 

5.  Applicatiok  of  the  Laws.  Saa  5274.  The  provisions  of  this  title 
relating  to  the  surrender  of  persons  who  have  committed  crimes  in  foreign 
countries  shall  continue  in  force  during  the  existence  of  any  treaty  of  ex- 
tradition with  any  foreign  government  and  no  longer. 

The  laws  of  the  second  class,  relating  to  extradition  to  the  United  States^ 
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are  embraced  in  the  following  sections  of  the  Revised  Statutes  of  the 
United  States: 

6.  Protbction  of  thb  FnomYB.  Sec.  5276.  Whenever  any  person  is 
delivered  by  any  foreign  government  to  an  agent  of  the  United  States,  for 
the  purpose  of  being  brought  within  the  United  States  and  tried  for  any 
crime  of  which  he  is  duly  accused,  the  President  shall  have  power  to  take 
all  necessary  measures  for  the  transportation  and  safe-keeping  of  such 
accused  person  and  for  his  security  against  lawless  violence,  until  the  final 
conclusion  of  his  trial  for  the  crimes  or  offenses  specified  in  the  waiTant  of 
extradition,  and  until  his  final  discharge  from  custody  or  imprisonment  for 
or  on  account  of  such  crimes  or  offenses,  and  for  a  reasonable  time  there- 
after, and  may  employ  such  portion  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  as  may  be  necessary  for  the  safe- 
keeping and  protection  of  the  accused. 

7.  PowBBS  OF  THB  AoBNT.  Sbc.  5276.  Any  person  duly  appointed  as 
agent  to  receive,  in  behalf  of  the  United  States,  the  delivery,  by  a  foreign 
government,  of  any  person  accused  of  crime  committed  within  the  jurisdic- 
of  the  United  States,  and  to  convey  him  to  the  place  of  his  trial,  shall 
have  all  the  powers  of  a  marshal  of  the  United  States,  in  the  several  dis- 
tricts through  which  it  maybe  necessary  for  him  to  pass  with  such  prisoner, 
so  far  as  such  power  is  requisite  for  the  prisoner's  safe-keeping. 

8.  Penalty  fob  Interference.  Sec.  5277.  Every  person  who  know- 
ingly and  willfully  obstructs,  resists  or  opposes  such  agent  in  the  execution 
of  his  duties,  or  who  rescues  or  attempts  to  rescue  such  prisoner,  whether 
in  the  custody  of  the  agent  or  of  any  officer  or  person  to  whom  his  custody 
has  lawfully  been  committed,  shall  be  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  and  by  imprisonment  for  not  more  than  one 
year. 

9.  The  Act  of  August  3,  1882.  (22  U.  8.  Stat,  at  Large,  215).— 
This  act,  designed  to  be  supplementary  to  the  provisions  contained  in  the 
Revised  Statutes  of  the  United  States,  provides  as  follows  : 

(1.)  Extraditum  Practice.  (Sec.  1.)  —  That  all  hearings  in  cases  of  extra- 
dition under  treaty  stipulation  or  convention  shall  be  held  on  land,  pub- 
licly, and  in  a  room  or  office  easily  accessible  to  the  public. 

(2.)  Commissumsrs^  Fees,  (Sec.  2.)  —  That  the  following  shall  be  the  fees 
paid  to  commissioners  in  cases  of  extradition  under  treaty  stipulation  or 
convention  between  the  government  of  the  United  States  and  any  foreign 
government,  and  no  other  fees  or  compensation  shall  be  allowed  to  or  re- 
ceived by  them : 

(a.)  For  administering  an  oath,  ten  cents. 

(fi.)  For  taking  an  acknowledgment,  twenty-five  cents. 

(e.)  For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio. 

(d,)  For  each  copy  of  the  same  furnished  to  a  party  on  request;,  ten  cents 
for  each  folio. 
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(e,)  For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  aame 
compensation  as  is  allowed  clerks  for  like  services. 

(/.)  For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of 
August  9,  1842,  between  the  United  States  and  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  against  any  person  charged  with  any 
crime  or  offense  as  set  forth  in  said  article,  two  dollars. 

(g.)  For  issuing  any  warrant  under  the  provision  of  the  convention  for 
the  surrender  of  criminals,  between  the  United  States  and  the  King  of  the 
French,  concluded  at  Washington,  November  9,  1843,  two  dollars. 

(A.)  For  hearing  and  deciding  upon  the  case  of  any  person  charged  with 
any  crime  or  offense,  and  arrested  under  the  provisions  of  any  treaty  or 
convention,  five  dollars  a  day  for  the  time  necessarily  employed. 

(3.)  SitbpCBiia  of  Witnesses.  (Sec.  8.)  —  That  on  the  hearing  of  any  case 
under  a  claim  of  extradition  by  any  foreign  government,  upon  affidavit 
being  filed  by  the  person  charged  setting  forth  that  there  are  witnesses 
whose  evidence  is  material  to  his  defense,  that  he  cannot  safely  go  to  trial 
without  them,  what  he  expects  to  prove  by  each  of  them,  and  that  he  is 
not  possessed  of  sufficient  means,  and  is  actually  unable  to  pay  the  fees  of 
such  witnesses,  the  judge  or  commissioner  before  whom  such  claim  for 
extradition  is  heard  may  order  that  such  witnesses  be  subpoenaed;  and  in 
such  cases  the  costs  incurred  by  the  process  and  the  fees  of  witnesses  shall 
be  paid  in  the  same  manner  that  similar  fees  are  paid  in  the  case  of  wit- 
nesses subpoenaed  in  behalf  of  the  United  States. 

(4.)  Witness  Fees,  etc.^  certified.  (Sec.  4.)  —  That  all  witness  fees  and  costs 
of  every  nature  in  cases  of  extradition,  including  the  fees  of  the  commis- 
sioner, shall  be  certified  by  the  judge  or  commissioner  before  whom  the 
hearing  shall  take  place  to  the  Secretary  of  State  of  the  United  States,  who 
is  hereby  authorized  to  allow  the  payment  thereof  out  of  the  appropriation 
to  defray  the  expenses  of  the  judiciary ;  and  the  Secretary  of  State  shall 
cause  the  amount  of  said  fees  and  costs  so  allowed  to  be  reimbursed  to  the 
government  of  the  United  States  by  the  foreign  government  by  whom  the 
proceedings  for  extradition  may  have  been  instituted. 

(5.)  The  Evidence  en  the  Hearing,  (Sec.  5.) — That  in  all  cases  where 
any  depositions,  warrants,  or  otiier  papers,  or  copies  thereof,  shall  be  offered 
in  evidence  upon  the  hearing  of  any  extradition  case  under  Title  66  of  the 
Revised  Statutes  of  the  United  States,  such  depositions,  warrants,  and  other 
papers,  or  the  copies  thereof,  shall  be  received  and  admitted  as  evidence  on 
such  hearing,  for  all  the  purposes  of  such  hearing,  if  they  shall  be  properly 
and  legally  authenticated,  so  as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  foreign  country  from  which  the  accused 
party  shall  have  escaped,  and  the  certificate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States  resident  in  such  foreign  country,  shall 
be  proof  that  any  deposition,  warrant  or  other  paper,  or  copies  thereof,  so 
offered,  are  authenticated  in  the  manner  required  by  this  act. 

(6.)  Repealing  Clause,     The  act  approved  June  19,  1876,  entitled  *' Anact 
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to  amend  section  5271  of  the  Revised  Statutes  of  the  United  States,'*  and 
so  much  of  said  section  5271  of  the  Revised  Statutes  of  the  United  States 
as  is  inconsistent  with  the  provisions  of  this  act,  are  hereby  repealed. 

OD  Iivtbb-Statb  and  Tebritorial  Eztbadition. 

The  laws  relating  to  extradition  in  this  form  are  contained  in  the  follow- 
ing sections  of  the  Revised  Statutes  of  the  United  States : 

1.  Delitbrt  and  its  CoNDiTioNa.  Seo.  5278.  Whenever  the  executive 
authority  of  any  State  or  Territory  demands  any  person  as  a  fugitive  from 
justice,  of  the  executive  authority  of  any  State  or  Territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found,  or  an  ajffidavit 
made  before  a  magistrate  of  any  State  or  Territory,  charging  the  person 
demanded  with  having  committed  treason,  felony,  or  other  crime,  certified 
as  authentic  by  the  Governor  or  chief  magistrate  of  the  State  or  Territory 
from  whence  the  person  so  charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  State  or  Territory  to  which  such  person  has 
fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice  of  the  arrest 
to  be  given  to  the  executive  authority  making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the  fugitive,  and  to  cause  the  fugi- 
tive to  be  delivered  to  such  agent  when  he  shall  appear.  If  no  such  agent 
appears  within  six  months  from  the  time  of  the  arrest,  the  prisoner  may  be 
discharged.  All  costs  or  expenses  incurred  in  the  apprehending,  securing 
and  transmitting  such  fugitive  to  the  State  or  Territory  making  such  demand 
shall  be  paid  by  such  State  or  Territory. 

2.  The  Aoent  and  his  Powbbs.  Sec.  5279.  Any  agent  so  appointed 
who  receives  the  fugitive  into  his  custody  shall  be  empowered  to  transport 
him  to  the  State  or  Territory  from  which  he  fled.  And  every  person  who, 
by  force,  sets  at  liberty  or  rescues  the  fugitive  from  such  agent  while  so 
transporting  him,  shall  be  fined  not 'more  than  five  hundred  dollars  or  im- 
prisoned not  more  than  one  year. 

8.  District  of  Columbia.  To  these  provisions  of  law  Congress  has 
added  section  843  of  the  Revised  Statutes  of  the  United  States  relating  to 
the  District  of  Columbia,  which  reads  as  follows: 

In  all  cases  where  the  laws  of  the  United  States  provide  that  fugitives 
from  justice  shall  be  delivered  up,  the  chief  justice  of  the  Supreme  Court 
shall  cause  to  be  apprehended  and  delivered  up  such  fugitive  from  justice 
who  shall  be  found  within  the  District,  in  the  same  manner  and  under  the 
same  regulations  as  the  executive  authority  of  the  several  States  are  re- 
quired to  do  by  the  provisions  of  sections  fifty- two  hundred  and  seventy- 
eight  and  fifty-two  hundred  and  seventy-nine,  title  LXVI  of  the  Revised 
Statutes,  ''Extradition;"  and  all  executive  and  judicial  oflUcftrs  are  re- 
quired to  obey  the  lawful  precepts  or  other  process  issued  for  that  purpose, 
and  to  aid  and  assist  in  such  delivery. 

80 
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III.   EZTRADITIOK  OF   DebSBTING  SbAICBN. 

The  Government  of  the  United  States  has  entered  into  treaties  with  other 
countries  for  the  matnal  restoration  of  deserting  seamen ;  and  for  the  exe- 
cution of  these  treaties,  on  the  part  of  the  United  States,  Congress  has 
enacted  a  law,  found  in  section  5280  of  the  Reyised  Statutes  of  the  United 
States,  and  reading  as  follows : 

On  application  of  a  consul  or  vice-consul  of  any  foreign  government 
having  a  treaty  with  the  United  States  stipulating  for  the  restoration  of 
seamen  deserting,  made  in  writing,  stating  that  the  person  therein  named 
has  deserted  from  a  vessel  of  any  such  government,  while  in  any  port  of 
the  United  States,  and  on  proof  by  the  exhibition  of  the  register  of  the 
vessel,  ship^s  roll,  or  other  official  document,  that  the  person  named  be- 
longed, at  the  time  of  the  desertion,  to  the  crew  of  such  vessel,  it  shall  be 
the  duty  of  any  court,  judge,  commissioner  of  any  Circuit  Court,  justice  or 
other  magistrate,  having  competent  power  to  issue  warrants,  to  cause  such 
person  to  be  arrested  for  examination.  If,  on  examination,  the  facts  stated 
are  found  to  be  true,  the  person  arrested  not  being  a  citizen  of  the  United 
States,  shall  be  delivered  up  to  tbe  consul  or  vice-consul,  to  be  sent  back 
to  the  dominions  of  any  such  Government,  or,  on  the  request  and  at  the  ex- 
pense of  the  consul  or  vice-consul,  shall  be  detained  until  the  consul  or 
vice-consul  finds  an  opportunity  to  send  him  back  to  the  dominions  of  any 
such  Government.  No  person  so  arrested  shall  be  detained  more  than  two 
months  after  his  arrest ;  but  at  the  end  of  that  time  shall  be  set  at  liberty, 
and  shall  not  be  again  molested  for  the  same  cause.  If  any  such  deserter 
shall  be  found  to  have  committed  any  crime  or  offense,  his  surrender  nuy 
be  delayed  until  the  tribunal  before  which  the  case  shall  be  depending,  or 
maybe  cognizable,  shall  have  pronounced  its  sentence,  and  such  sentence 
shall  have  been  carried  into  effect.     (See  sections  4079-4081.) 

Prior  to  the  abolition  of  slavery  in  this  country  by  the  adoption  of  the 
Thirteentli  Amendment  to  the  Constitution  of  the  United  States,  Congress 
had  enacted  two  acts  —  one  in  1793,  and  the  other  in  1850  —  providing  for 
the  execution  of  that  clause  of  the  Constitution  which  declares  that  "  no 
person  held  to  service  or  labor  in  one  State,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of 
the  party  to  whom  such  service  or  labor  is  due.'*  Both  of  these  acts  as- 
sumed the  constitutional  power  of  Congress  to  legislate  for  giving  effect  to 
this  provision  of  the  Constitution.  The  first  of  the  acts  came  under  the 
consideration  of  the  Supreme  Court  of  the  United  States,  in  Prigg  v.  The 
CommonweaUh  of  Pennsylvania^  16  Pet  589,  and  was  held  to  be  constitu- 
tional. The  second  act  was  considered  by  the  same  court,  in  Ableman  v. 
Booth,  21  How.  506,  and  also  held  to  be  constitutional  The  State  courts 
of  this  country,  with  but  few  exceptions,  accepted  the  opinion  given  in 
these  cases  as  decisive  on  the  question  of  law,  and  ruled  accordingly  when 
they  had  occasion  to  deal  with  the  subject,     "i/tr.  Bump,  in  his  Kotes  of 
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Constitntional  Decisions,  p.  d98,  refers  to  the  leading  cases  in  which  the 
courts,  both  State  and  Federal,  have  given  their  jadgments  in  respect  to 
the  extradition  or  rendition  of  fugitive  slaves. 

Slavery  being  abolished  by  the  Thirteenth  Amendment,  the  constitutional 
provision  for  the  capture  and  return  of  fugitive  slaves  is  practically  dead. 
There  is  no  law  for  their  capture,  and  there  are  no  slaves  in  this  country  to 
be  captured  and  returned  to  their  masters.  This  is  one  of  the  beneficent 
results  and  compensations  arising  from  the  war  of  the  rebellion. 

The  language  of  the  constitutional  provision  in  respect  to  fugitive  slaves 
was,  in  Boaler  v.  Cummines,  1  Amer.  Law  Reg.  664,  held  to  be  applicable 
to  the  capture  and  rendition  of  fugitive  apprentices.  They  were  regarded 
in  that  case  as  coming  under  the  description  of  persons  "held  to  service 
or  labor  in  one  State,"  and  liable  under  the  acts  of  Congress  of  1798  and 
1850,  upon  their  escape  Into  another  State,  to  be  captured  and  restored  to 
the  persons  to  whom  such  service  of  labor  was  due.  The  provision,  even 
with  this  construction,  is  now  inoperative,  so  far  as  the  General  Govern- 
ment is  concerned,  since  there  is  no  law  to  carry  it  into  effect.  It  remains 
in  the  text  of  the  Constitution  as  an  obsolete  part  of  that  instrument. 


in. 

EXTRADITION  LAWS  OF  THE  STATES. 


I.  Alabama. 

[From  the  Code  of  Alabama,  1876,  pages  861-863 ;  Part  Foarth^  chapter  1.] 

Sbctiok  8977  (4840).  Fuoititbs  from  othbb  Statbs.  Any  penoa 
charged  in  any  State  or  Territory  of  the  United  States,  with  treason,  felony, 
or  other  crime,  who  shall  flee  from  justice  and  be  found  in  this  State,  most,  on 
the  demand  of  the  executive  authority  of  the  State  or  Territory  from  which 
he  fled,  be  delivered  up  by  the  Governor  of  this  State,  to  be  removed  to 
the  State  or  Territory  having  jurisdiction  of  such  crime. 

Sec.  8978  (4350).  Warrant  Issued  bt  Magistrates.  A  warrant  for 
the  apprehension  of  such  person  may  be  issued  by  any  magistrate  who  is 
authorized  to  issue  a  warrant  of  arrest. 

Sec.  8979(4351).  Procbedinos  on  Arrest.  The  proceedings  for  the  arrest 
and  commitment  of  the  person  charged  are  in  all  respects  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  of  a  person  charged 
with  a  public  offense,  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him  in  the  State  or  Terri- 
tory m  wliich  he  is  charged  to  have  committed  the  offense,  must  be  re- 
ceived as  conclusive  evidence  before  the  magistrate. 

Skc.  8980  (4352).  Commitment  to  Prison.  If,  from  the  examination, 
it  appears  that  the  person  charged  has  committed  the  crime  alleged,  the 
magistrate  must,  by  warrant  reciting  the  accusation,  commit  him  to  jail  for  a 
time  specified  in  the  warrant,  which  the  magistrate  deems  reasonable,  to  ena- 
ble the  arrest  of  the  fugitive  to  be  made  under  the  warrant  of  the  executive  of 
this  State,  on  the  requisition  of  the  executive  authority  of  the  State  or  Ter- 
ritory in  which  he  committed  the  offense,  unless  he  give  bail  as  provided 
in  the  next  section,  or  until  he  is  legally  discharged. 

Sec.  8981  (4853).  Bail,  when  to  be  taken.  —  The  magistrate  must, 
unless  the  offense  with  which  the  fugitive  is  charged  is  shown  to  be  an 
offense  punished  capitally  by  the  laws  of  the  State  in  which  it  was  com- 
mitted, admit  the  person  arrested  to  bail  by  bond  or  undertaking,  with 
sufiicient  sureties,  and  in  such  sum  as  he  deems  proper,  for  his  appearance 
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before  him  at  a  time  specified  in  such  bond  or  undertaking,  and  for  his 
surrender,  to  be  arrested  upon  the  warrant  of  the  Governor  of  this  State. 

Sbc.  8982  (4854).  When  Entitled  to  Dibcharob. — If  such  person  is 
aot  arrested  under  the  warrant  of  the  Governor,  before  the  expiration  of 
the  time,  specified  in  the  warrant,  bond  or  undertaking,  he  must  be  dis- 
charged from  custody  on  bail. 

Sec.  8988  (4855).  Jail  Fees. —  No  jailer  is  bound  to  receive  any  person 
committed  under  a  warrant  issued  under  the  provisions  of  this  chapter,  un- 
less his  jail  fees  for  the  time  specified  in  such  warrant  are  paid  in  advance. 

Sec.  8984  (4856).  Forfeitttrk  of  Bail. —  If  the  fugitive  is  discharged 
on  bail,  and  fails  to  appear  or  surrender  himself,  according  to  his  bond  or 
undertaking,  the  magistrate  must  indorse  thereon  '* forfeited,^*  sign  his 
name  thereto,  and  return  it  to  the  clerk  •f  the  Circuit  Court  by  the  first 
day  of  the  next  term;  and  a  conditional  judgment  must  be  rendered 
thereon,  and  proceedings  had,  as  in  case  of  bonds  or  undertakings  for- 
feited in  the  courts,  the  indorsement  of  the  magistrate  being  presumptive 
evidence  of  the  forfeiture. 

Sec.  8985  (4857).  PROCEEDmas  on  Expiration  of  Time. —  At  the  expi- 
ration of  the  time  specified  in  the  warrant,  the  magistrate  may  discharge 
or  recommit  him  to  a  further  day,  or  may  take  baU  for  his  appearance  and 
surrender,  as  provided  in  section  8981  (4858) ;  and  on  his  appearance,  or  if 
he  has  been  bailed  and  appear  according  to  the  terms  of  his  bond  or  under- 
taking, the  magistrate  may  either  discharge  him  therefor,  or  may  require 
him  to  enter  into  a  new  bond  or  undertaking,  to  appear  and  surrender  him- 
self at  another  day. 

Sec.  8986  (4358).  When  the  Surrender  is  Disoretionart.  If  a  crim- 
inal prosecution  has  been  instituted  against  such  person  under  the  laws  of 
this  State  the  Governor  may  or  not,  at  his  discretion,  surrender  such  person 
on  the  demand  of  the  executive  of  another  State,  before  he  has  been  tried 
and  punished,  if  convicted,  or  discharged. 

Sec.  8987  (4859).  The  Governor's  Warrant.  A  warrant  from  the  exe- 
cutive may  be  directed  to  the  sheriff,  coroner,  or  any  other  person  whom  he 
may  think  fit  to  entrust  with  the  execution  of  the  same. 

Skc.  8988  (4860).  Execution  of  the  Warrant.  Such  warrant  author- 
izes the  officer  or  person  to  whom  it  is  directed  to  arrest  the  fugitive  at  any 
place  within  the  State,  and  to  require  the  aid  of  all  sheriffs  and  constables 
to  whom  the  same  is  shown,  to  aid  and  assist  in  the  execution  thereof. 

Sec.  8989  (4361).  Authoritt  of  ARBESTmo  Ofticers.    Every  such  ofli 
cer  or  person  has  the  same  authority  in  arresting  the  fugitive  to  command 
assistance  therein,  as  sheriffs  and  other  officers  by  law  have  in  the  execu- 
tion of  criminal  process  directed  to  them,  with  the  like  penalties  on  those 
who  refuse  their  assistance. 

Sec.  8990  (4860).  Confinbicent  in  Jah.  in  Transit.  The  officer  or 
person  executing  such  warrant  may,  when  necessary,  confine  the  prisoner  ar- 
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rested  by  him  in  the  jail  of  any  county  through  which  he  may  pass ;  and  the 
keeper  of  such  jaii  must  receive  and  safely  keep  the  prisoner  until  the  per- 
son having  charge  of  him  is  ready  to  proceed  on  his  route,  such  person  be- 
ing chargeable  with  the  expenses  of  keeping. 


II.  Arkansas. 

[From  the  Revised  Statutes  of  Arkansas,  1874,  pages  564-566,  chapter 
63.] 

I.  Abrbst  upon  Rjequisition. 

Seotiok  2965.  Issue  of  the  Executive  Warrant.  Wiienever  the  ex- 
ecutive of  any  other  State  or  Territory  of  the  United  States  shall  demand 
of  the  executive  of  this  State  any  person  as  a  fugitive  from  justice,  having 
complied  with  the  requisitions  of  the  act  of  Congress  in  that  case  made  and 
provided, t  it  shall  'be  the  duty  of  the  executive  of  this  State  to  issue  his 
warrant,  under  the  seal  of  the  State,  directed  to  any  sheriff,  coroner,  or 
other  person,  whom  he  may  think  fit  to  intrust  with  the  execution  of  such 
warrant. 

Sbo.  2966.  AuTHORiTT  OF  THE  WARRANT.  Such  wamnt  shall  author- 
ize the  person  to  whom  it  may  be  directed  to  arrest  the  fugitive  anywhere 
within  the  limits  of  this  State,  and  to  convey  him  to  any  place  within  the 
State  which  the  executive  may  in  his  warrant  direct;  and  commanding  all 
sheriffs,  constables,  coroners,  and  other  officers,  to  whom  the  same  may  be 
shown  to  aid  and  assist  in  the  execution  thereof. 

Ssd.  2907.  Execution  of  the  Warrant.  Every  such  warrant  may  be 
executed  in  any  part  of  the  State,  and  the  officer  or  person  to  whom  it  is 
directed  shall  have  the  same  power  to  command  assistance  therein,  and  in 
receiving  and  conveying  to  the  proper  place  any  person  duly  arrested,  as 
sheriffs  and  other  officers  by  law  have  in  the  execution  of  civil  and  crim- 
inal process  directed^  to  them,  with  like  penalties  on  those  who  refuse  their 
assistance. 

Sec.  2968.  Confenbment  in  Jail  in  Transit.  The  officer  or  person 
executing  such  warrant  may,  when  necessary,  confine  the  prisoner  arrested 
by  him  in  the  jail  of  any  county  througli  which  he  may  pass  in  conveying 
such  prisoner  to  the  place  commanded  in  the  warrant,  and  the  keeper  of 
such  jail  shall  receive  and  safely  keep  such  prisoner  until  the  person  having 
him  in  charge  shall  be  ready  to  proceed  on  his  route.* 

Sec.  2969.  Expenses  Incurbbd.  The  expenses  which  may  accrue  under 
the  foregoing  provisions  of  this  chapter,  being  first  ascertained  by  the  execu- 
tive, shall,  on  his  certificate,  be  allowed  and  paid  out  of  the  State 
traasury. 

t  See  Const,  of  the  U.  S. ,  Art.  IV,  and  Aot  of  CJongreaa  passed  Feb.  12,  17V3, 1  U.  S. 

Stat.  aoe. 

*  It  seeniB  that  no  person  so  in  custody  can  be  discharged  on  writ  of  hdbeaa  oorpm. 
See  Seo.  3190,  &ev.  Stat,  of  Arkansas,  sub-division  fourtli. 


EXTRADITION  LAWS  OF  THE  STATES.  639 

n.  Akbbst  prior  to  Requisition. 

Sbctiok  2970.  Warrant  tpon  Oath  or  Affirmation.  Whenever  any 
person  within  this  State  shall  be  charged,  on  the  oath  or  affirmation  of  any 
creditable  person,  before  any  judge  or  justice  of  the  peace  of  this  State, 
with  the  commission  of  any  crime  in  any  other  State  or  Territory  of  tlio 
United  States,  and  that  such  person  ]mth  fled  from  justice,  such  judge  or  ' 
justice  shall  issue  bis  warrant  for  the  apprehension  of  such  person. 

Sbc.  2971.  Bail  mat  bb  taken.  If  on  examination  it  shall  appear  to 
the  judge  or  justice  that  the  person  charged  is  guilty  of  the  crime  as  alleged, 
he  shall  commit  him  to  the  jail  of  the  county,  or  if  the  offense  is  bailable, 
take  bail  for  his  appearance  at  the  next  term  of  the  Circuit  Court  in  the 
county. 

Sec.  2972.  Mode  of  Prooedurb.  The  judge  or  justice  shall  proceed 
in  the  examination  of  such  person  in  the  same  manner  as  is  required  wh^n 
a  person  is  brought  before  such  officer  charged  with  an  offense  against  the 
laws  of  this  State,  and  shall  reduce  the  examination  to  writing,  and  make 
return  thereof,  as  in  other  cases ;  and  shall  also  send  a  copy  of  the  exami- 
nation and  proceedings  to  the  executive  of  this  State  without  delay. 

Sec.  2973.  Delivery  without  a  Copy  of  the  Indictment.  If,  in  the 
opinion  of  the  executive,  the  examination  contains  sufficient  evidence  to 
warrant  the  finding  of  an  indictment,  he  shall  forwith  notify  the  executive 
of  the  State  or  Territory  in  which  such  crime  is  alleged  to  have  been  com- 
mitted of  the  proceedings  against  the  person  arrested,  and  that  he  will  be 
delivered  on  demand,  without  requiring  a  copy  of  the  indictment  to  accom- 
pany the  demand. 

Sec.  2974.  Warrant  to  the  Sheriff.  When  a  demand  shall  be  made 
for  tlie  offender,  the  executive  shall  forthwith  issue  his  warrant,  under  the 
seal  of  the  State,  to  the  sheriff  of  the  county  wherein  the  party  charged  is 
committed  or  bailed,  commanding  him  to  surrender  the  accused  to  such 
messenger  as  shall  be  therein  named,  to  be  conveyed  out  of  the  State. 

Sec.  2975.  Accusbd  if  Rblbased  on  Bail  to  be  Arrested.  If  the 
accused  shall  be  at  large,  on  bail  or  otherwise,  the  sheriff  shall  forthwith 
arrest  him,  anywhere  within  the  State,  and  surrender  him  agreeably  to  the 
command  of  the  warrant. 

Sec.  2976.  Discharoe  of  thb  Recoonizancb.  In  all  cases  where  the 
party  shall  have  been  admitted  to  bail,  and  shall  appear  according  to  the 
condition  of  his  recognizance,  and  he  shall  not  have  been  demanded,  the 
Circuit  Court  may  discharge  the  recognizance,  or  continue  it,  according  to 
the  circumstances  of  the  case,  such  as  the  distance  of  the  place  where  the 
offense  is  alleged  to  have  been  committed,  the  time  since  the  arrest,  the 
nature  of  the  evidence,  and  the  like. 

Sec.  2977.  Right  to  the  Discharob.  In  no  case  shall  the  accused 
be  kept  in  prison,  or  held  to  bail,  beyond  the  end  of  the  second  term  of 
the  Circuit  Court  after  the  arrest,  if  no  demand  shall  be  made  for  him 
within  that  time,  but  shall  be  discharged. 
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Sec.  3978.  FoRFBmmvs  to  Inubb  to  ths  Statb.  If  any  recogni- 
zance entered  into  under  the  provisions  of  this  chapter  shall  be  forfeited, 
it  shall  inure  to  the  benefit  of  the  State.     [Rev,  Stats.,  chap.  67.] 

Sbc.  2979.  FuomvBs  Fleeing  fbom  Arkansas — ^Dutt  of  the  Gov- 
ernor. Whenever  the  Governor  of  this  State  shall  demand  any  fugitive 
from  justice  from  the  executive  of  another  State  or  Territory,  and  shall 
have  received  notice  that  such  fugitive  will  be  surrendered,  he  shall  iasne 
his  warrant,  under  the  seal  of  the  State,  to  some  messenger,  commanding 
him  to  receive  and  convey  such  fugitive  to  the  sheriff  of  the  county  in 
which  the  offense  was  committed,  or  is  by  law  cognizable. 

Sec.  2980.  Expbmbks,  how  paid.  The  expenses  which  may  accrue 
under  the  provisions  of  the  preceding  section,  being  ascertained  to  the 

satisfaction  of  the  Governor,  shall,  on  his  certificate,  be  allowed  and  paid 
out  of  the  treasury  as  other  demands  against  the  State.  [Rev.  Stats,  chap. 
45,  §§  240,  241.] 


m.  California. 

[From  the  Codes  and  Statutes  of  California,  1876,  by  Theodore  H.  HitteU 
Vol.  1,  page  117,  bottom  paging ;  Vol.  2,  pages  1385, 1386,  bottom  pa^ng.] 

Section  880.  Dutt  of  Governor.  In  addition  to  those  prescribed  by  the 
Constitution  the  Governor  has  the  power  and  must  perform  the  duties  pre- 
scribed in  this  and  the  following  sections : 

4t  )|(  «  *  «  *  * 

8.  He  may  offer  rewards  not  exceeding  one  thousand  dollars  each,  paya- 
ble out  of  the  general  fund,  for  the  apprehension  of  any  convict  who  has 
escaped  from  the  State  prison,  or  of  any  person  who  has  committed  or  is 
charged  with  the  commission  of  an  offense  punishable  with  death. 

9.  He  must  perform  such  duties  respecting  fugitives  from  justice,  as  are 
prescribed  by  chapter  IV,  of  title  XII  of  the  Penal  Code.*  [Political  Code, 
part  III,  chapter  IH,  article  III,  section  380.] 

Chapter  IV  of  Title  XII  of  the  Penal  Code. 

14.548.  Section  1548.  Fugitives  from  other  States.  A  person  charged 
in  any  State  of  the  United  States  with  treason,  felony,  or  other  crime,  who 
flees  from  justice  and  is  found  in  tliis  State  must  on  demand  of  the  execu- 
tive authority  of  the  State  from  which  he  fled,  be  delivered  up  by  the  Gov- 
ernor of  this  State,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime. 

14.549.  Sec.  1549.  Maoistratb  to  Issue  Warrant.  A  magistrate 
may  issue  a  warrant  for  the  apprehension  of  a  person  so  charged,  who  flees 
from  justice  and  is  found  in  this  State. 

^Chapter  IV  of  Title  ICII  of  the  Penal  Code  embraces  seotlons  or  paraffraphs  I4M7  to 
14668.  both  iDcluslve,  In  Mr.  Hltcell's  edition  of  the  Goaes,  vol.  2,  pp.  ISm,  1886,  boUom 
pafflnff,  and  sections  1547  to  1.^58  of  the  Penal  Code,  both  lnclu8lYe«  Both  the  para- 
fcrapos  of  Mr.  HIttell  aod  of  the  Code  are  given. . 
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14.550.  Sbo.  1650.  Phooxedikgb  for  Arrbst  Aim  Oommitmjumt.  The 
prooeedings  for  the  arrest  and  commitment  of  a  person  charged  are,  in  all 
respecta,  similar  to  those  provided  in  this  Code  for  the  arrest  and  commit- 
ment of  a  person  charged  with  a  public  o&nse  committed  in  this  State,  ex- 
cept that  an  exemplified  copy  of  an  indictment  found  or  other  judicial  pro- 
ceedings had  against  him  in  the  State  in  which  he  is  charged  to  have  com- 
mitted the  offense,  may  be  received  as  evidence  before  the  magistrate. 

14.551.  Sbg.  1551.  CoMHiTHBNT  TO  Jail,  If ,  from  the  examination, 
it  appear  that  the  accused  has  committed  the  crime  alleged,  the  magistrate 
by  warrant  reciting  the  accusation,  must  commit  him  to  the  proper  custody 
in  his  county,  for  such  time,  to  be  specified  in  the  warrant,  as  the  magis- 
trate may  deem  reasonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  of  this  State,  on  the  requisition  of  the  executive 
authority  of  the  State  in  which  he  committed  the  offense,  unless  he  gives 
bail  as  provided  in  the  next  section,  or  until  he  is  legally  discharged. 

14.552.  Sec.  1552.  Adhissioh  to  Bail.  The  magistrate  may  admit  the 
person  arrested  to  bail  by  an  undertaking  with  sufficient  securities,  and  in 
such  sums  as  he  deems  proper,  for  his  appearance  before  him  at  a  time 
specified  in  the  undertaking,  and  for  his  surrender  to  arrest  upon  the  war- 
rant of  the  Governor  of  this  State. 

14,558.  Seo.  1558.  Notice  to  District  Attorney  of  Arrest.  Im- 
mediately upon  the  arrest  of  the  person  charged,  the  magistrate  must  give 
notice  thereof  to  the  district  attorney  of  the  county. 

14.554.  Sec.  1554.  Dutt  of  District  Attorney.  The  district  attorney 
must  immediately  thereafter  give  notice  to  the  executive  authority  of  the 
State,  or  to  the  prosecuting  attorney  or  presiding  judge  of  the  court  of  the 
city  or  county  within  the  State  having  jurisdiction  of  the  offense,  to  the 
end  that  a  demand  may  be  made  for  the  arrest  and  surrender  of  the  person 
charged. 

14.555.  Sec.  1555.  Discharge  of  Persoks  Arrested.  The  person 
arrested  must  be  discharged  from  custody  or  bail,  unless,  before  the  expira- 
tion of  the  time  designated  in  the  warrant  or  undertaking,  he  is  arrested 
under  the  warrant  of  the  Governor  of  this  State. 

14.556.  Sec.  1556.  Return  of  the  PROCEEDHfas.  The  magistrate  must 
return  his  proceedings  to  the  superior  court  of  the  county,  which  must 
thereupon  inquire  into  the  cause  of  the  arrest  and  detention  of  the  person 
charged,  and  if  he  is  in  custody,  or  the  time  of  his  arrest  has  not  elapsed, 
it  may  discharge  him  from  detention  or  may  order  his  undertaking  of  bail 
to  be  canceled,  or  may  continue  his  detention  for  a  longer  time,  or  readmit 
him  to  baU  to  appear  and  surrender  himself  within  a  time  specified  in  the 
undertaking.  [As  amended  by  act  approved  April  12,  1880,  which  took 
effect  immediately.] 

14.557.  Seo.  1557.  PuamvES  from  Califorkia — Costs.  When  the 
Governor  of  this  State,  in  the  exercise  of  the  authority  conferred  by  section 
2,  article  lY  of  the  Constitution  of  the  United  States,  or  by  the  laws  of 
this  State,  demands  from  the  executive  authority  of  any  State  of  the  United 

81 


642  BZTBADrnoN  laws  of  the  states. 

States,  or  of  any  foreign  government,  the  surrender  to  the  authorities  of 
this  State  of  a  fugitive  from  justice,  who  has  been  found  and  arrested  in 
such  State  or  foreign  government,  the  accounts  of  the  person  employed  hy 
him  to  bring  back  such  fugitive  must  be  audited  by  the  board  of  exainiiien» 
and  paid  out  of  the  State  treasury. 

14,558.  Sec.  1668.  No  Feb  or  Riwabd  to  Public  OFncEB,  sra  Ko 
compensation,  fee  or  reward  of  any  kind  can  be  paid  to  or  received  by  a 
public  officer  of  this  State,  or  other  person,  for  a  service  rendered  in  pro- 
curing from  the  Governor  the  demand  mentioned  in  the  last  section,  or  the 
surrender  of  the  fugitive,  or  for  conveying  him  to  this  State,  or  detaining 
him  therein,  except  as  provided  for  in  such  section. 


IV.       GOLOBADO. 

[From  General  Statutes  of  Colorado,  1888,  pages  511-513  ;  chap.  44.] 

Section  1 .  Rbqxtisitiok — Warrant  by  Governor. — Whenever  the  ex- 
ecu  tive  of  any  other  State  or  of  any  Territory  of  the  United  States,  shall 
demand  of  the  executive  of  this  State  any  person  as  a  fugitive  from  justice, 
and  shall  have  complied'  with  the  requisitions  of  the  act  of  Congress  in 
that  case  made  and  provided,  it  shall  be  the  duty  of  the  executive  of  this 
State  to  issue  his  warrant  under  the  seal  of  the  State  to  apprehend  the  said 
fugitive  directed  to  any  sheriff,  coroner  or  constable  of  any  county  of  the 
State,  or  other  persons  whom  the  said  executive  may  think  fit  to  intrust 
with  the  execution  of  said  process.  Any  of  the  said  persons  may  execute 
such  warrant  anywhere  within  the  limits  of  this  State,  and  convey  such 
fugitive  to  any  place  within  this  State  which  the  executive  in  his  wairant 
shall  direct.     [Section  1274,  p.  480,  G.  L. ;  section  I,  p.  841,  R.  S.] 

Sec.  2.  Demand  of  Fugitive  from  this  State. —  Whenever  the  ex- 
ecutive of  this  State  shall  demand  a  fugitive  from  justice  from  the  execu- 
tive of  any  other  State  or  Territory,  he  shall  issue  his  warrant  under  the 
seal  of  the  State,  to  some  messenger,  commanding  him  to  receive  the  said 
fugitive  and  convey  him  to  the  sheriff  of  the  proper  county  where  the  of- 
fense was  committed.*  [Section  1275  (2),  p.  480,  G.  L. ;  section  2,  p.  841, 
RS.] 

Sec.  8.  Expenses. —  The  expenses  wnich  may  accrue  under  the  last 
preceding  sections,  being  first  ascertained  to  the  satisfaction  of  the  execu- 
tive, shall  on  his  certificate  be  allowed  and  paid  out  of  the  State  treasury 
on  the  warrant  of  the  auditor.  [Section  1276  (8),  p.  480,  G.  L. ;  section 
3,  pp.  841-2,  R.  S.] 

Sec.  4.  Arrest  op  Criminals  from  other  States. —  Whenever  any 
person  within  this  State  shall  be  charged,  upon  the  oath  or  affirmation  of 
any  credible  witness,  before  any  judge  or  justice  of  the  peace,  with  the 
commission  of  any  murder,  rape,  robbery,  burglary,  arson,  larceny,  foigeiy, 

*  Llmttatlon  on  proseoutlons  for  crimeB  does  not  extend  to  fugitives,  sea  S87,  ch.  A 
Grim.  Code. 
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or  counterfeitiDg,  in  any  other  State  or  Territory  of  the  United  States,  and 
that  the  said  person  had  tied  from  justice,  it  shall  be  lawful  for  the  said 
judge  or  justice  to  issue  his  warrant  for  the  apprehension  of  said  person. 

If,  upon  examination,  it  shall  appear  to  the  satisfaction  of  such  judge  or 
justice  that  the  said  person  is  guilty  of  the  offense  alleged  against  hioi,  it 
shall  be  the  duty  of  the  judge  or  justice  to  commit  him  to  the  jail  of  the 
said  county,  or  if  the  offense  is  bailable  according  to  the  laws  of  this  State, 
to  take  bail  for  his  appearance  at  the  next  district  court  to  be  holden  in 
that  county. 

It  shall  be  the  duty  of  the  said  judge  or  justice  to  reduce  the  examina- 
tion of  the  prisoner,  and  those  who  bring  him,  to  writing,  and  to  return  the 
same  to  the  next  district  court  of  the  county  where  such  examination  is 
had,  as  in  other  cases,  and  shall  also  send  a  copy  of  the  examination  and 
proceedings  to  the  executive  of  this  State,  so  soon  thereafter  as  may  be.  If, 
in  the  opinion  of  the  executive  of  this  State,  the  examination  so  furnished 
contains  sufficient  evidence  to  warrant  the  finding  of  an  indictment  against 
such  person,  he  shall  forthwith  notify  the  executive  of  the  State  or  Territory 
where  the  crime  is  alleged  to  have  been  committed,  of  the  proceedings 
which  have  been  had  against  such  person,  and  that  he  will  deliver  such  person 
on  demand  without  requiring  a  copy  of  an  indictment  to  accompany  such  de- 
mand. When  such  demand  shall  be  made,  the  executive  of  this  State  sliall 
forthwith  issue  his  warrant  under  the  seal  of  the  State,  to  the  sheriff  of 
the  county  where  the  said  person  is  committed  or  bailed,  commanding  him 
to  surrender  him  to  such  messenger  as  shall  be  therein  named,  to  be  con- 
veyed out  of  this  State.  If  the  said  person  shall  be  out  on  bail,  it  shall  be 
lawful  for  the  sheriff  to  arrest  him  forthwith,  anywhere  within  the  State, 
and  to  surrender  him  agreeably  to  said  warrant.  [Section  1277  (4),  pp. 
480-1,  G.  L. ;  section  4,  p.  842,  R.  S.] 

Sec.  5.  Appearance  of  party  bailkd  —  Discharge.  In  cases  where 
a  party  shall  have  been  admitted  to  bail,  and  shall  appear  at  the  district 
court  according  to  the  condition  of  his  recognizance,  and  no  demand  shall 
have  been  made  of  him,  it  shall  be  in  the  power  of  said  court  to  discharge 
the  said  recognizance,  or  continue  it  according  to  the  circumstances  of  the 
case,  such  as  the  distance  of  the  place  where  the  offense  is  alleged  to  have 
been  committed,  the  time  that  hath  intervened  since  the  arrest  of  the  party, 
and  the  strength  of  the  evidence  against  him.  If  no  demand  be  made 
upon  the  sheriff  for  him  within  that  time,  he  shall  be  discharged  from 
prison  or  exonerated  from  his  recognizance,  as  the  case  may  be.  [Sec.  1278 
(6),  p.  481,  G.  L. ;  section  5,  pp.  842-8,  R.  S.] 

Sec.  6.  Forfbiturb  of  Rkcookizance.  If  the  recognizance  shall  be 
forfeited,  it  shall  inure  to  the  benefit  of  the  State.  [Sec.  1279  (6),  p.  482, 
G.  L. ;  section  6,  p.  848,  R  S.] 

Sbo.  7.  Sbcuritt  for  Costs  —  Execxttion  —  Fees,  etc.  In  all  cases 
where  complaintfthall  be  made,  as  aforesaid,  against  any  fugitive  from  jus- 
tice, it  shall  be  the  duty  of  the  judge  or  justice  to  take  good  and  sufficient 
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security  for  the  payment  of  all  costs  which  may  accnie  from  the  anest  and 
detention  of  such  fugitive,  which  security  shall  be  by  bond  to  the  clerk  of 
the  district  court,  conditioned  for  the  payment  of  costs,  as  aboro,  which 
bond,  together  with  a  statement  of  the  costs  which  may  have  aocroed  on 
the  examination,  shall  be  returned  to  the  office  of  the  derk  of  the  district 
court,  and  upon  the  determination  of  the  proceedings  against  such  furtive 
within  that  county,  the  clerk  shall  issue  a  fee  bill  as  in  other  cases,  to  be 
served  on  the  persons  named  in  the  bond,  or  any  of  them,  which  fee  bill 
shall  be  served  and  returned  by  the  sheriff,  for  which  he  shall  be  allowed 
the  same  fees  as  are  given  him  for  serving  notices.  If  the  fees  be  not  paid 
on  or  before  the  first  day  of  the  next  district  court  to  be  holden  in  and  for 
that  county,  nor  any  cause  then  shown  why  they  should  not  be  paid,  the 
clerk  may  issue  an  execution  for  the  same  against  those  parties  on  whom 
the  fee  bill  has  been  served,  and  when  the  said  fees  are  collected  shall  pay 
over  the  same  to  the  persons  respectively  entitled  thereto.  The  clerk  aball 
be  entitled  to  one  dollar  for  his  trouble  in  each  case,  besides  the  usual  taxed 
fees  which  are  allowed  in  other  cases  for  like  services.  Nothing  herein 
contained  shall  prevent  the  clerk  from  instituting  suits  on  said  bonds  in  the 
ordinary  mode  of  judicial  proceedings,  if  he  shall  deem  it  proper.  [Sec. 
1080  (7)„  p.  483,  G.  L.;  section  7,  p.  843,  R.  S.] 

Bbo.  8.  EscAPB  —  Rbward  —  Cbrtificatb  —  Auditor's  Wakbaiit.  If 
any  person  charged  with  or  convicted  of  treason,  murder,  rape,  robbery, 
burglary,  anon,  larceny,  forgery  or  counterfeiting,  shall  break  prison,  escape 
or  flee  from  Justice,  or  abscond  and  secrete  himself,  in  such  cases  it  shall  be 
lawful  for  the  Governor,  if  he  shall  judge  it  necessary,  to  offer  any  reward 
not  exceeding  two  hundred  dollars  for  apprehending  and  delivering  such 
person  into  custody  of  such  sheriff  or  other  officer,  as  he  may  direct.  The 
person  or  persons  so  apprehending  and  delivering  any  such  person  as  afore- 
said and  producing  to  the  Governor,  the  sheriff  or  justice's  receipt  for  the 
body,  it  shall  be  lawful  for  the  Governor  to  certify  the  amount  of  such 
claim  to  the  auditor,  who  shall  issue  his  warrant  on  the  treasury  for  the 
same.     [Sec.  1281  (8),  pp.  482-3,  G.  L. ;  section  8,  p.  843,  R.  S.] 

Sbo.  9.  (1.  ApFROFRiATioxr  forRbwaros.  That  there  be,  and  hereby 
is,  appropriated  out  of  any  money  in  the  State  treasury  not  otherwise 
appropriated,  the  sum  of  two  thousand  dollars,  or  so  much  thereof  as  shall 
be  necessary  for  the  purpose  of  paying  rewards  offered  by  the  Gk>vemor  of 
the  State,  for  the  apprehension  of  persons  charged  with  the  crime  of  mur- 
der.    [Section  1,  p.  207,  acU  1881.] 

Sbc.  10.  {2.)  Shbrtff'8  Cbrtificatb  OF  Arbxst,  nn>ORSBD  bt  Gotsb- 
HOR.  That  whenever  the  Governor,  by  his  proclamation  shall  offer  a 
reward  for  the  apprehension  of  any  such  person  or  persons  mentioned  in 
the  first  section  of  this  act,*  the  person  making  such  arrest  shall  deliver 

''The  flrftt  aeotion  here  referred  to  Is  Section  9  of  this  chapter,  helns  the  next  pre- 
oedlnff  Motion,  which  is  also  Section  1  of  acta  of  1881,  approved  ado  Id  force  Febniuy 
Vt,  18SL 
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the  person  or  persons  so  arrested  to  the  sheriff  of  the  county  where  such 
crime  was  committed ;  the  said  sheriff  shall  give  to  the  person  making  such 
arrest  and  delivery  a  certificate  that  he  has  delivered  to  the  said  sheriff  the 
X^erson  or  persons  named  in  the  proclamation  of  the  Governor.  The  Gov- 
ernor shall  indorse  on  said  certificate  his  approval  of  the  same  and  the 
amount  of  the  reward  so  offered  in  his  proclamation.  On  presentation  to 
the  auditor  of  State  [of]  such  certificate,  so  indorsed  by  the  Governor}  he 
shall  draw  his  warrant  on  the  State  treasurer  for  the  amount  so  certified. 
[Section  2,  p.  207,  acts  1881;  approved  and  in  force  February  12,  1881.] 


V.    CONNKCTICDT. 

[From  the  General  Statutes  of  Connecticut,  Revision  of  1875.  Chap. 
18,  tiUe  20,  part  viii,  page  544,  together  with  the  act  of  February  28, 
1877.] 

Section  1.  ApponrncBNT  of  ah  Aobnt  to  Rbcbiyb  thb  FuGrnvB. 
The  Governor  may  appoint  agents  to  demand  and  receive,  from  the  execu- 
tive authority  of  another  State,  any  fugitive  from  justice,  or  person  charged 
with  any  high  crime  in  this  State ;  and  any  application  to  the  Governor  for 
that  purpose  shall  be  sustained  by  a  properly  attested  copy  of  the  record 
of  the  proceedings  against  the  accused  person,  with  afi^davits  of  one  or 
more  of  the  principal  witnesses. 

Sec.  2.  Ikyestigatiok  of  Application.  Any  prosecuting  officer, 
when  required  by  the  Governor,  shall  forthwith  investigate  the  grounds  of 
such  application,  and  report  to  him  allp  the  material  circumstances  which 
may  come  to  his  knowledge,  and  his  opinion  as  to  the  expediency  of  the 
demand. 

Sec.  8.  When  Goybbnor  to  Issub  Warrant.  When  a  demand  shall 
be  made  upon  the  Governor,  by  the  executive  authority  of  another  State 
for  the  surrender  of  any  person,  charged  in  such  State  with  any  high  crime^ 
any  prosecuting  officer,  when  required  by  the  Governor,  shall  forthwith 
investigate  the  ground  of  such  demand,  and  report  to  him  the  situation 
and  circumstances  of  the  person  so  demanded,  and  whether  he  ought  to 
be  surrendered ;  and  if  the  Governor  shall  find  that  such  demand  is  con- 
formable to  law  and  ought  to  be  complied  with,  he  shall  issue  his  warrant, 
directed  to  any  proper  officer,  requiring  the  arrest  of  such  person  and  his 
delivery  to  the  agent  appointed  to  receive  him. 

Sec.  4.  Conybtancb  through  Connecticut  of  Fugitiyb  Apprk- 
HENDED.  When  an  offender  shall  be  apprehended  in  any  neighboring 
State,  and  it  may  be  necessary  to  convey  him  through  this  State  to  the 
place  where  the  offense  was  committed,  any  justice  of  the  peace,  upon  ap- 
plication made  and  proof  that  lawful  process  has  issued  against  such 
offender,  shall  issue  a  warrant,  directed  to  any  proper  officer,  or  any  person 
by  name,  who  shall  be  sworn  to  the  faithful  performance  of  his  duty,  com- 
manding him  to  cause  such  offender  to  be  conveyed  to  the  line  of  this 
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State,  nearest  to  the  State  where  the  offense  was  committed,  there  to  be 
delivered  to  some  proper  officer  ready  to  receive  him ;  and  the  person  to 
whom  such  warrant  is  directed  shall  obey  it  upon  tender  of  the  lawful  fees 
therefor. 

ACT  OP  PEBRUART  28,  1877. 

[Laws  of  1877,  chap.  37.1 

SsonoN  1.  When  FuamyB  mat  bb  Abrbsted.  When  any  person  u 
found  in  this  State  charged  with  an  offense  committed  in  another  State  or 
Territory,  and  liable  by  the  Constitution  and  laws  of  the  United  States  to 
be  delivered  over  upon  the  demand  of  the  executive  of  such  other  State  or 
Territory,  any  judge  of  the  superior  court,  upon  the  information  of  the 
State  attorney  of  the  county  where  such  information  is  made,  and  any  city 
or  police  court  having  criminal  jurisdiction,  upon  the  complaint  of  the 
proper  prosecuting  officer  of  such  court,  may  issue  a  warrant  to  arrest  the 
person  charged  and  bring  him  before  the  authority  issuing  such  warrant, 
or  some  other  authority  empowered  by  this  act  to  issue  the  same,  to  answer 
such  information  or  complaint  as  in  other  criminal  cases ;  but  before  such 
warrant  shall  be  issued  some  person  shall  make  affidavit  before  the  auth<M-- 
ity  issuing  the  same  to  the  facts  necessary  to  bring  the  case  within  the  pro- 
visions of  this  law. 

Sbo.  3.  Bond  pob  futubb  Apfbabance.  If,  upon  the  hearing  on  such 
information  or  complaint,  the  judge  or  court  shall  be  satisfied  upon  due 
inquiry  that  the  person  arrested  is  a  fugitive  from  justice,  and  that  the 
proper  authorities  of  such  other  State  or  Territory  intend  and  are  about  to 
make  a  demand  upon  the  executive  of  this  State  for  the  return  of  such  per- 
son, he  shall  be  required,  if  charged  with  an  offense  bailable  in  the  State 
or  Territory  where  committed,  to  recognize  inr  a  reasonable  sum  with  su£- 
cient  sureties  to  appear  before  such  judge  or  court  at  a  future  day,  and  to 
abide  the  order  of  such  court  or  judge;  and  in  appointing  the  day  for  the 
appearance  of  such  person  a  reasonable  time  shall  be  allowed  in  which  to 
procure  the  warrant  of  the  executive  of  this  State  for  the  arrest  of  such 
person. 

Sic.  8.  Commitmbnt  to  Jail.  If  such  person  does  not  so  recognize,  or 
if  the  offense  with  which  he  is  charged  is  not  bailable  in  the  State  or  Terri- 
tory where  conmiitted,  he  shall  be  committed  to  the  county  jail  in  the 
county  where  such  proceedings  are  had,  and  there  detained  until  the  day 
appointed  for  his  appearance,  in  like  manner  as  if  the  offense  charged  had 
been  committed  within  this  State. 

Sko.  4.  Dischaegb.  If  the  pe^n  so  recognized  or  committed  appear 
before  such  judge  or  court  upon  the  day  ordered  he  shall  be  discharged 
unless  he  is  demanded  by  some  person  authorized  by  the  warrant  of  the 
executive  of  this  State  to  receive  him,  or  unless  such  judge  or  court  shall 
find  cause  to  order  his  appearance  at  some  future  day,  when  he  may  be  re- 
quired to  recognize  or  be  committed  and  detained  as  before. 

Sko.  6.  Rxcogkizakoes.    All  recognizances  taken  under  this  act  shall  be 
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taken  to  the  State,  and  if  the  person  recognizing  fails  to  appear  according 
to  the  condition  of  his  recognizance,  the  same  shall  be  forfeited,  and  like 
proceedings  shall  be  had  as  in  case  of  other  recognizances  taken  in  crim- 
inal cases :  Provided^  that,  if  the  person  charged  recognizes,  or  is  committed, 
any  person  authorized  by  the  warrant  of  the  executive  of  this  State,  may  at 
all  times  take  him  into  custody,  and  the  same  shall  be  a  discharge  of  the 
recognizance,  and  not  be  deemed  an  escape. 

Sec.  6.  Notice  to  State  Attorney,  and  His  Dtrrr.  The  judge  or 
court  before  whom  such  person  shall  have  been  examined  and  recognized 
or  committed  shall  immediately  cause  written  notice  to  be  given  to  the 
State  attorney  of  the  county  where  the  examination  takes  place,  if  the  pro- 
ceedings are  not  had  upon  the  information  of  such  attorney,  of  the 
name  of  such  person  and  of  the  cause  of  his  arrest,  and  the  State  attorney, 
in  all  cases,  shall  immediately  cause  like  notice  to  be  given  to  the  Gov- 
ernor of  the  State  or  Territory,  or  to  the  State  attorney,  or  to  the  judge  of 
the  criminal  court  of  the  city  or  county  of  the  State  or  Territory  in  which 
the  offense  is  charged  to  have  been  committed. 


VI.    Delawabe. 

[From  the  Revised  Statutes  of  Delaware,  Bevised  Code  of  1852,  as 
amended,  etc.,  to  1874,  pages  760-770  and  act  of  March  9,  1888,  Laws, 
ch.  223.] 

Section  1.  Arbest  Without  Legal  Process  Declared  Felony.  That 
if  any  person  or  persons  shall,  within  the  limits  of  this  State,  arrest  or 
cause,  procure  or  aid  in  the  arrest  of  any  white  citizen  of  this  State,  or  of 
any  white  non-resident,  being  at  the  time  within  the  limits  of  this  State, 
unless  such  arrest  shall  be  made  upon  legal  process  issued  for  that  purpose 
by  a  judge,  justice  of  the  peace  or  some  other  officer  duly  authorized  to 
issue  process  in  criminal  or  civil  proceedings  by  the  laws  of  this  State  or  of 
the  United  States,  or  unless  such  arrest  be  made  to  prevent  a  breach  of  the 
peace  or  the  commission  of  some  crime  against  the  laws  of  this  State  or  of 
the  United  States  (and  in  all  cases  where  arrests  shall  be  made  to  prevent 
a  breach  of  the  peace  or  of  the  commission  of  some  crime  against  the  laws 
of  this  State  or  of  the  United  States),  the  person  or  persons  so  arrested 
shall  be,  forthwith  and  without  any  intermediate  incarceration,  taken  before 
a  judge,  justice  of  the  peace  or  other  officer  duly  authorized  to  issue  process 
in  criminal  cases,  to  be  dealt  with  according  to  the  course  of  the  common 
law  or  of  the  statute  in  such  case  made  and  provided,  and  shall  be  released 
from  imprisonment  or  arrest,  unless  then  and  there  duly  charged  on  oath 
or  affirmation,  and  if  so  charged  shall  be  bailed  if  the  case  be  bailable,  or 
otherwise  dealt  with  according  to  the  coiurse  of  the  common  law  or  of  the 
statute  in  such  case  made  and  provided,  or  unless  the  person  arrested 
belongs  to  the  land  or  naval  service  of  the  United  States  or  to  the  militia 
in  actual  service,  such  person  or  persons  so  offending  shall  be  guilty  of 
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felony,  and  upon  conviction  thereof  Bhall  forfeit  and  pay  a  fine  of  not  leas 
than  five  hundred  nor  more  than  two  thousand  dollars  and  shall  be  im- 
prisoned not  less  than  six  months  nor  more  than  two  years.  [Act  of  Feb- 
ruary 24,  1868,  §  1.] 

8sG.  2.  UniiAWFUI*  Abductiok  fbom  thb  State.  That  if  any  person 
shall  abduct,  take  or  carry  from  the  limits  of  this  State  any  white  citizen 
of  this  State,  or  any  white  non-resident  being  at  the  time  within  the  Umits 
of  this  State,  or  shall  cause,  procure,  assist  or  aid  the  abduction,  taking  or 
carrying  from  the  limits  of  this  State,  any  snch  citizen  or  non-resident, 
unless  such  person  so  abducted,  taken  or  carried  without  the  Umits  of  the 
State  shall  be  duly  delivered  up  upon  the  requisition  or  demand  of  the 
executive  authority  of  some  other  State  in  conformity  with  the  provisioBS 
of  the  Constitution  of  the  United  States  in  that  liehalf,  or  unless  such  per- 
son so  abducted,  taken  or  carried  away  shall  belong  to  the  land  or  naval 
service  of  the  United  States,  or  to  the  militia  when  in  actual  service,  audi 
person  or  persons  so  offending  shall  be  guilty  of  felony,  and  upon  convie- 
tion  thereof  shall  forfeit  and  pay  a  fine  of  not  less  than  five  hundred  dollan 
nor  more  than  two  thousand  dollars  and  shaU  be  imprisoned  not  leas  than 
six  months  nor  more  than  two  years.     [Act  of  February  24,  1863,  §  2.] 

Seg  3.  AFFiDAvm  FOB  Abbbbt  Madbbefobb  Pbofbb  Ovficbb.  That  if 
any  person  or  persons  shall  make,  procure  or  cause  to  be  made  any  affida- 
vit or  statement  under  oath  or  afiirmation,  for  the  purpose  or  with  the 
intent  'of  procuring  or  causing  the  arrest  of  any  white  citizen  of  this  State, 
or  any  white  non-resident  being  at  the  time  within  the  limits  of  this  State 
before  any  person  or  persons  not  authorized  by  the  laws  of  this  State  or  of 
the  United  States,  to  take  such  affidavit  or  deposition  or  statement  under 
oath  or  affirmation  with  the  intent  of  procuring  or  causing  the  arrest  of  any 
white  citizen  of  this  State,  or  of  any  white  non-resident  as  aforesaid,  by 
any  person  acting  under  the  military  authority  of  any  other  State  or 
of  the  United  States,  and  not  acting  by  virtue  of  legal  process,  or  shall 
make  such  affidavit  with  the  intent  of  procuring  or  causing  the  abduction, 
removal,  taking  or  carrying  out  of  the  limits  of  this  State  any  white  dlizen 
of  this  State,  or  any  white  non-resident  as  aforesaid,  contrary  to  the  laws 
of  this  State  or  of  the  United  States,  such  person  so  offending  shall  be 
guilty  of  felony,  and  upon  conviction  thereof  shall  forfeit  and  pay  a  fine  of 
not  less  than  five  hundred  dollars,  nor  more  than  two  thousand  dollars,  and 
shall  be  imprisoned  not  less  than  six  months  nor  more  than  two  yeara. 
[Act  of  February  24,  1868,  $  8.] 

Sec.  4.  How  Offenses  Submitted  to  Gbaih)  Jxtbt.  That  the  judges 
presiding  at  the  April  Term  of  the  Court  of  General  Session  of  the  Peace 
and  Jail  Delivery  in  Sussex  and  Kent  counties,  and  at  the  Hay  Term  of 
said  court  in  New  Castle  county  shall  give  sections  1,  2  and  8  of  this  act 
specially  in  charge  to  the  grand  juries  in  the  respective  counties.  [Act  of 
February  24,  1863.] 
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ACT  OP  MARCH  9,  1888. 
[L&yn  1683,  chapter  £28.] 

8Bcnoxr  1 .  Powmi  of  the  Goybbkor  as  to  FtromvitB.  The  Governor, 
in  any  case  authorized  by  the  Constitution  of  the  United  States,  may,  on 
demand,  deliver  over  to  the  executive  authority  of  any  other  State  or  Ter- 
ritory any  person  charged  therein  with  treason,  felony,  or  other  crime  com- 
mitted therein ;  and  he  may,  on  application,  appoint  an  agent  to  demand 
of  the  executive  authority  of  any  other  State  or  Territory  any  person 
charged  with  felony  who  has  fled  from  the  justice  of  this  State ;  but  such 
demand  or  application  must  be  accompanied  by  sworn  evidence  that  the 
party  charged  is  a  fugitive  from  justice,  and  that  the  demand  or  application 
is  made  in  good  faith  for  the  punishment  of  crime  and  not  for  the  purpose 
of  collecting  a  debt  or  pecuniary  mulct,  or  of  removing  the  alleged  fugi- 
tive to  a  foreign  jurisdiction  with  a  view  there  to  serve  him  with  civil  pro- 
cess, and  also  by  a  duly  attested  copy  of  an  indictment  or  an  information, 
or  a  duly  attested  copy  of  a  complaint  made  before  a  court  or  magistrate 
authorized  to  take  the  same ;  such  complaint  to  be  accompanied  by  an  affi- 
davit or  affidavits  to  the  facts  constituting  the  offense  charged  by  persons 
having  actual  knowledge  thereof,  and  such  further  evidence  in  support 
thereof  as  the  Governor  may  require.  Fugitive  convicts  shall  also  be  sur- 
rendered and  demanded  upon  the  record  of  their  conviction,  or  sworn  evi- 
dence, duly  authenticated,  satisfactory  to  the  Gk)vernor. 

8sG.  2.  Investigation  by  Attorney-General.  Where  such  demand 
or  application  is  made,  the  Attorney-General  shall,  if  the  Governor  requires 
it,  forthwith  investigate  the  grounds  thereof  and  report  to  the  Gk>vemor 
all  the  material  facts  which  may  come  to  his  knowledge,  and  especially  in 
the  case  of  a  person  demanded,  whether  he  is  held  in  custody  or  is  under 
recognizance  to  answer  for  any  offense  against  the  laws  of  this  State,  or  by 
force  of  any  civil  process,  with  an  opinion  as  to  the  legality  and  necessity 
of  complying  with  the  demand  or  application. 

Sec.  8.  Proobbdino  for  Delivbry.  If,  in  case  of  demand  for  the  sur- 
render of  a  person  charged  with  an  offense  committed  in  another  State  or 
Territory,  the  Governor  decides  that  it  is  proper  to  comply  with  the  de- 
mand, he  shall  issue  a  warrant  to  the  sheriff  of  the  county  in  which  such 
person  so  charged  may  be  found,  commanding  him  forthwith  to  arrest  and 
bring  such  person  before  the  chief  justice,  or  any  judge  of  the  Superior 
Court,  to  be  examined  on  the  charge;  and  upon  the  return  of  the  warrant 
by  the  sheriff  with  the  person  so  charged  in  custody,  the  judge  before  whom 
the  person  so  arrested  is  brought,  and  to  whom  the  warrant  is  returned, 
shall  proceed  to  hear  and  examine  such  charge,  and  upon  proof  made  in 
such  examination  by  him  adjudged  sufficient,  shall  commit  such  person  to 
the  jail  of  the  county  in  which  such  examination  is  so  had  for  a  reasonable 
time,  to  be  fixed  by  the  judge  in  the  order  of  commitment,  and  thereupon 
shall  cause  notice  to  be  given  to  the  executive  authority  making  such  de- 
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mand,  or  to  the  duly  authorized  agent  of  such  executiTe  authority  ap- 
pointed to  receive  the  fugitive,  and  on  payment  of  all  costs  by  such  agent 
such  fugitive  shall  be  delivered  to  him,  to  be  thence  removed  to  the 
proper  place  for  prosecution,  and  if  such  agent  does  not  appear  within  the 
time  so  fixed  and  pay  the  costs  as  aforesaid,  the  sheriff  shall  discharge  the 
person  so  imprisoned.  Whenever  the  Attorney-General  shall  have  been 
called  on  in  such  case  for  any  service  under  this  act,  a  reasonable  charge 
for  his  services  may  be  taxed  by  the  judge  as  a  part  of  the  costs  to  be  paid 
as  aforesaid,  and  in  default  thereof  to  be  paid  by  the  State  treasurer  upon 
a  draft  drawn  on  him  for  the  same.  Bail  shall  be  taken  for  the  appearance 
of  the  accused  by  the  judge  before  whom  he  is  brought  in  pursuance  of  the 
provisions  of  this  section,  as  in  other  cases. 

Sec.  4.«  Affidavit  Charging  Cbimb.  When  an  affidavit  ia  filed  before 
the  chief  justice  or  any  judge  of  the  Superior  Court,  or  a  justice  of  the 
peace,  setting  forth  that  a  person  diarged  with  the  commission  of  an  of- 
fense against  the  laws  of  any  other  State  or  of  any  of  the  Territories  of 
the  United  States,  and  which  if  the  act  had  been  committed  in  this  State 
would,  by  the  laws  thereof,  have  been  a  crime,  is,  at  the  time  of  filing  each 
affidavit,  within  the  county  where  the  same  is  filed,  such  judge  or  joatice 
of  the  peace  shall  issue  his  warrant,  directed  to  the  sheriff  or  any  constable 
of  the  county,  commanding  him  forthwith  to  arrest  and  bring  before  him 
the  person  so  charged. 

Sbc.  6.  Duty  of  Examining  Officbb.  When  a  person  is  arrested  in 
pursuance  of  the  preceding  section  and  brought  before  the  officer  who  is- 
sued the  warrant,  the  officer  shall  hear  and  examine  such  charge,  and  upon 
proof  by  him  adjudged  to  be  sufficient,  commit  such  person  to  the  jail  of 
the  county  in  which  such  examination  is  had. 

Sec.  0.  Notice  of  Comhiticbi^t.  When  a  person  is  committed  to  jail 
by  a  judge  or  justice  of  the  peace  under  the  preceding  section,  such  judge 
or  justice  of  the  peace  shall  forthwith  give,  or  cause  to  be  given  notice,  by 
letter  or  otherwise,  to  the  sheriff  of  the  county  in  which  such  offense  was 
committed,  or  to  the  person  injured  by  such  offense,  or  to  the  person  upon 
whose  affidavit  the  arrest  was  made ;  and  no  person  so  committed  shall  be 
detained  longer  in  jail  than  is  necessary  to  allow  a  reasonable  time  to  the 
persons  so  notified,  after  they  receive  such  notice,  to  apply  for  and  obtain 
the  proper  requisition  for  the  person  so  committed.  In  all  cases  arising 
under  this  and  the  two  preceding  sections,  bail  shall  be  taken  as  in  other 
cases. 


Vn.  FliOBIDA. 

[From  McClellan's  Digest  of  the  Laws  of  Florida,  1881,  chap.  84,  §§  7- 
10,  pp.  487,  488.] 

Section  7.  Wabbant  to  Issub  on  Dbmand.  It  shall  be  the  du^  of 
the  Governor  of  this  State,  when  demand  shall  be  made  of  him  by  the  ex- 
ecutive of  any  State  or  Territory,  of  any  fugitive  from  justice,  in  the  man- 
ner prescribed  by  the  act  of  Congress,  approved  12th  of  February,  1798,  to 
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;  cause  said  fugitive  to  be  arrested  and  secured,  either  by  making  public 
proclamation  or  by  issuing  an  order  to  that  effect,  as  he  may  deem  most  ex- 
pedient, under  his  hand  and  the  seal  of  the  State,  directed  to  all  and  singu- 
lar the  sheriffs  of  this  State,  therein  commanding  them  to  arrest  the 
fugitive  therein  named  ;  and  it  shall  be  the  duty  of  any  sheriff,  upon  re- 
ceiving such  order,  forthwith  to  execute  the  same.  [Act  of  February  9, 
1835,  §  1.] 

Sec.  8.  FnoirrvB  to  bb  Oommittsd  to  Pbison,  bto.  When  any 
fugitive  shall  be  arrested,  he  or  she  shall  be  immediately  committed  to  some 
jail  or  prison  ;  and  it  shall  be  the  duty  of  the  sheriff  or  deputy  sheriff, 
upon  such  arrest  being  made,  to  notify  the  6K)yemor  thereof,  and  also  of 
the  jail  or  prison  to  which  said  fugitive  shall  be  committed;  and  said  fugitive 
shall  be  dwelt  [dealt]  with  as  by  said  act  of  Congress  is  provided.  [Act  of 
February  9,  1885,  §  2.] 

Sec.  9.  Fugitiyb  to  bb  Examined  bbfobb  fbofbr  Officbr  and 
Hbld  or  Dibchaboed.  Upon  an  affidavit  made  before  any  judge  or  justice 
of  the  peace  of  this  State,  that  any  person  within  the  territorial  jurisdic- 
tion of  such  judge  or  justice  is  a  fugitive  from  justice  from  another  State, 
specifying  the  State  from  which  such  person  is  a  fugitive,  and  the  crime 
with  which  he  is  charged,  when  and  where  committed,  and  that  there  is 
a  warrant  for  his  arrest  issued  by  a  competent  court  of  the  State  from 
which  he  has  fled,  such  judge  or  justice  of  the  peace  may  issue  a  warant 
for  the  arrest  of  the  alleged  fugitive,  who,  when  arrested,  shall  be  brought 
at  once  before  the  judge  or  justice  issuing  the  warrant,  or  before  some  other 
judge  or  justice  having  jurisdiction  in  the  premises,  and  examined;  and  if, 
upon  such  examination,  there  is  found  to  be  probable  cause  to  justify  the 
detention  of  the  alleged  fugitive,  he  may  be  committed  by  the  judge  or 
justice  for  a  period  of  time  not  to  exceed  ten  days,  to  await  the  warrant 
for  the  extradition  of  the  alleged  fugitive ;  but  if,  upon  such  examination, 
there  is  not  found  probable  cause  to  justify  the  commitment  of  the  alleged 
fugitive  as  aforesaid,  he  shall  be  at  once  discharged  from  custody.  [Act 
of  February  17,  1881,  chap.  8257,  §1.] 

Sec.  10.  Costs,  bt  whom  Paid.  No  judge,  justice  of  the  peace, 
sheriff,  constable  or  other  officer  shall  be  obliged  to  take  any  action  in  or 
about  the  arrest  and  detention  of  such  alleged  fugitive  from  justice,  nor 
shall  any  sheriff  or  jailer  be  obliged  to  receive  or  keep  in  custody  any  such 
alleged  fugitive  without  pre-payment  of  the  costs  to  which  the  officer  of 
whom  the  service  is  demanded  shall  be  entitled,  and  in  case  of  the  sheriff 
or  jailer,  upon  the  commitment  of  such  alleged  fugitive  from  justice,  the 
prepayment  of  the  jail  fees,  including  the  cost  of  feeding  the  prisoner, 
and  all  such  fees  and  costs  shall  be  the  same  as  are  or  may  be  provided  for 
by  law  in  like  cases,  and  neither  the  State  of  Florida  nor  any  county 
thereof  shall  be  responsible  or  liable  for  any  costs  or  expenses  in  the 
premises.    [Act  of  February  17,  1881,  chap.  8257,  §  2.] 

[In  capital  cases  the  Governor  of  Florida  is  authorized  to  offer  a  reward 
for  fugitives  not  exceeding  $200.    The  statute  is  as  follows  :] 
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Sec.  81.  Rbwabd  matbb  Offered  for  FuGiTiYSa  The  Governor  of 
this  State  shall  be  authorized  to  offer  a  reward,  aot  exceeding  two  hundred 
dollars,  for  the  apprehension  of  absconding  felons  in  capital  cases;  and  the 
Governor  shall  be  authorised  to  draw  upon  the  Treasurer  of  the  State  for 
the  above  sum,  when  necessary,  to  be  paid  for  the  reward  so  offered.  [Act  of 
November  19,  18S8,  {  9B;  McGlellan's  Digest  of  Laws  of  Florida,  chap. 
110,  §  81,  p.  667.] 


Vm.  Georgia. 

[From  the  Oode  of  Georgia,  edition  of  1882,  Lester,  RoweU  and  Hill,  Put 
I,  title  m,  chap.  I,  {§  68-^8,  pages  20-21.] 

"  Sbotiok  68.  (66)  (60.)  Arrest  of  FoRBroN  FnoimrB.  Whenever  there 
is  found  within  this  State  a  fugitive  from  justice  from  a  foreign  State,  and  by 
the  treaty  stipulations  of  the  United  States  such  person  is  to  be  surrendered  up 
to  the  authorities  of  a  foreign  State  upon  requisition  from  proper  officers, 
the  Governor,  by  his  warrant,  shall  cause  him  to  be  arrested  and  delivered 
over  to  such  officer. 

Seo.  54.  (57)  (61.)  Arrest  of  Fugitive  from  another  State.  It  ia 
the  duty  of  the  Governor,  under  his  warrant,  to  cause  to  be  arrested  and 
delivered  up  to  the  proper  officer  of  any  other  State  of  the  United  States, 
any  fugitive  from  justice  from  said  State,  upon  demand  made  of  him  by 
the  executive  of  such  other  State  in  the  manner  prescribed  by  the  laws  and 
Constitution  of  the  United  States.  And  if  such  fugitive  shall  have  assumed 
another  name  in  the  State  and  the  Governor  is  satisfied,  by  evidence  cm 
oath  filed  in  his  office,  of  the  identity  of  such  person  with  the  fugitive  de- 
manded, he  shall  state  the  fact  in  his  warrant  for  the  arrest 

Sec.  65.  (58)  (62.)  Postponbicsht  of  Deutbrt.  If  any  person  de- 
manded as  a  fugitive  from  justice  is,  at  the  time  of  such  demand,  under 
prosecution  for  an  offense  against  the  laws  of  this  State,  the  €k>vemor  shaU 
suspend  his  delivery  until  the  issue  is  determined  as  to  his  guilt,  and  if 
condemned,  until  he  shall  have  suffered  the  penalty  of  the  law  imposed. 

Sec.  56.  (59)  (63.)  Fuoitives  not  Demanded.  When  a  person  charged 
with  the  commission  of  an  offense  in  some  other  State  shall  flee  into  this» 
and  is  pursued  and  caught,  or  some  person  in  the  State,  finding  shall  arrest 
him,  it  is  the  duty  of  the  Governor,  on  oath  ffied  in  his  office  of  the  com- 
mission of  the  offense,  and  the  identity  and  locality  of  tho  party,  to  issue 
his  warrant  for  his  arrest,  as  in  other  cases,  and  command  his  lodgment  in 
any  jail  in  the  State,  for  as  long  as  twenty  d^js,  and  if,  at  their  expiration, 
there  is  no  formal  demand  made  by  the  €k>vemor  of  the  State  where  the 
offense  is  alleged  to  be  committed,  he  shall  be  discharged  from  custody; 
but  upon  affidavit,  made  before  any  proper  officer,  of  the  commission  of 
the  offense,  and  of  such  intended  application,  the  accused  shall  be  heLd  un- 
der it  five  days. 

Sec.  57.  (60)  (64.)  Execution  of  Warraiits.  When  the  Governor  or 
other  officer  issues  such  or  any  other  warrant  of  arrest,  it  is  the  duty  of  the 
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sherilb,  deputies,  coroners  and  constables  to  execute  them  when  placed  in 
their  hands. 

Sso.  58.  (61)  (65.)  GoYBKNOB  mat  Oftbb  Rbwabds.  The  Gtovemor  shall,  in 
his  discretion,  offer,  and  cause  to  be  paid,  rewards  for  the  detection  or  ap- 
prehension of  the  perpetrator  of  any  felony  committed  within  this  State; 
[such  reward  shall  not  exceed  the  sum  of  two  hundred  and  fifty  dollars  in 
cases  of  felonies  not  capital,  and  not  to  exceed  the  sum  of  five  hundred  dol- 
lars in  capital  felonies] ;  but  no  such  rewards  shall  be  paid  to  any  officer 
who  shall  arrest  such  person  in  the  regular  discharge  of  his  duty,  by  virtue 
of  process  in  his  hands  to  be  executed,  nor  to  any  person  wlio  has  arrested 
the  ofi^ender  previous  to  the  publication  of  the  reward ;  and  whenever  he  re- 
ceives reliable  information  that  any  gin-house  in  this  State  has  been  unlaw- 
fully burned,  or  set  on  fire,  shall  offer  a  reward  of  not  less  than  two  hun- 
dred and  fifty  doUan,  nor  more  than  five  hundred  dollars,  for  the  appre- 
hension of  the  incendiary  or  incendiaries  with  proof  sufficient  to  convict, 
and  in  no  event  shall  said  reward  be  paid  until  after  the  conviction  of  such 
offender  or  offenders. 


IX.  Illinois. 

[From  the  Revised  Statutes  of  Illinois,  1880,  Huid;  pages  561-^3,  chap. 
60,  S§  1-17.] 

Sbctiok  1.  Wabbaut  fob  Abbbbt  on  Rbqxtisition.  Whenever  the 
executive  of  any  other  State,  or  of  any  Territory  of  the  United  States,  shall 
demand  of  the  executive  of  this  State  any  person  as  a  fugitive  from  justice 
and  shall  have  complied  with  the  requisitions  of  the  act  of  Congress  in  that 
case  made  and  provided,  it  shall  be  the  duty  of  the  executive  of  this  State 
to  issue  his  warrant  under  the  seal  of  the  State,  to  apprehend  the  said 
fugitive,  directed  to  any  sheriff,  coroner,  or  constable  of  any  county  of  this 
State,  or  other  person  whom  the  said  executive  may  think  fit  to  intrust  with 
the  execution  of  said  process.    [See  p.  86,  Ri  S.  1845,  p.  261,  §  1.] 

Sec.  2.  Abbxst;  Dblivxbt.  Any  such  officer  or  person  may,  at  the 
expense  of  the  agent  making  the  demand,  execute  such  warrant  anywhere 
within  the  limits  of  this  State,  and  require  aid  as  in  criminal  cases,  and  may 
convey  such  fugitive  to  any  place  within  this  State  which  the  executive  in 
his  said  warrant  shall  direct,  and  deliver  such  fugitive  to  such  agent.  [R.  S. 
1845,  p.  261,  $  1.] 

Sbo.  8.  Abbbst  ov  Accxtsbd  bbfobb  RBquismoN.  When  a  person  is 
found  in  this  State,  charged  with  an  offense  committed  in  another  State  or 
Territory,  and  liable  by  the  Oonstitution  and  laws  of  the  United  States,  to 
be  delivered  over  upon  the  demand  of  the  executive  of  such  other  State 
or  Territory,  any  judge,  justice  of  the  peace  or  police  magistrate  may,  upon 
complaint  under  oath,  setting  forth  the  offense,  and  such  other  matters  as  are 
necessary  to  bring  the  case  within  the  provisions  of  the  law,  issue  a  warrant 
to  bring  the  person  charged  before  the  same  or  some  other  judge,  justice  of 
the  x)eace  or  police  magistrate  within  this  State,  to  answer  to  such  complaint 
as  in  other  cases.    [R  S.  1845,  p.  262,  f  4.] 
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8ec.  4.  Commit  or  Bail.  If,  upon  examination,  it  shall  appear  to  the 
satisfaction  of  such  judge,  justice  or  police  magistrate,  that  the  person  is 
guilty  of  the  offense  alleged  against  him,  it  shall  be  the  duty  of  the  said 
judge,  justice  or  police  magistrate  to  commit  him  to  the  jail  of  the  county; 
or  if  the  offense  is  bailable  according  to  the  laws  of  this  State,  to  take  bsii 
for  his  appearance  at  the  nest  Circuit  Court  to  be  holden  in  that  county, 
except  that  in  the  county  of  Cook  the  recognizance  shall  be  for  the  appear- 
ance of  the  accused  to  the  next  term  of  the  Criminal  Court  of  Cook  county. 

Examination  Reduced  to  Writing;  Copt  to  Court  and  Gtoternoe. 
It  shall  be  the  duty  of  the  said  judge,  justice  or  police  magistrate  to  reduce 
the  examination  of  the  prisoner,  and  those  who  bring  him,  to  writing,  and 
to  return  the  same  to  the  next  term  of  the  court  at  which  the  prisoner  is 
bound  to  appear,  as  in  other  cases;  and  [he]  shall  also  send  a  copy  of  the 
examination  and  proceedings  to  the  executive  of  this  State  as  soon  there- 
after as  may  be. 

Notice  to  the  Executive  of  Other  State.  If,  in  the  opinion  of  the  exec- 
utive of  this  State,  the  examination  so  furnished  contains  sufficient  evidence 
to  warrant  the  finding  of  an  indictment  against  such  person,  he  shall  forth- 
with notify  the  executive  of  the  State  or  Territory  where  the  crime  is 
alleged  to  have  been  conmiitted,  of  the  proceedings  which  have  been  had 
against  such  person,  and  that  he  will  deliver  such  person  on  demand,  with- 
out requiring  a  copy  of  an  indictment  to  accompany  such  demand. 

Warrant;  Surrender;  Costs.  When  such  demand  shall  be  made  the 
executive  of  this  State  shall  forthwith  issue  his  warrant,  under  the  seal  of 
the  State,  to  the  sheriff  of  the  county  where  the  said  person  is  committed 
or  bailed,  commanding  him,  upon  the  payment  of  the  expense  of  such  pro- 
ceeding, to  surrender  him  to  such  agent  as  shall  be  therein  named,  to  be 
conveyed  out  of  this  State.  If  the  said  person  shall  be  out  on  bail,  it  shall 
be  lawful  for  the  sheriff  to  arrest  him  forthwith,  anywhere  within  the  State, 
and  to  surrender  him  agreeably  to  said  warrant.     [R.  S.  1845,  p.  262,  §  4.] 

Sec.  5.  When  Prisoner  mat  be  Dibcharokd.  If  the  accused  shall  ap- 
pear at  the  court  according  to  the  condition  of  his  recognizance,  unless  he 
shall  have  been  demanded  by  some  person  authorized  by  the  warrant  of  the 
executive  to  receive  him,  the  court  may  discharge  the  said  recognizance,  or 
continue  it,  or  require  a  further  recognizance,  or  commit  the  accused  on 
his  failing  to  recognize  as  required  by  the  court,  according  to  the  circum- 
stances of  the  case,  such  as  the  distance  of  the  place  where  the  offense  is 
alleged  to  have  been  committed,  the  time  that  has  intervened  since  the 
arrest  and  the  strength  of  the  evidence  against  the  accused.  In  no  case 
shall  the  accused  be  held  in  prison  or  to  bail  longer  than  till  the  end  of  the 
second  term  of  the  Circuit  Court  after  his  caption,  except  that  in  the  county 
of  Cook  he  may  be  held  till  the  end  of  the  third  term  of  the  criminal  court 
of  Cook  county,  after  his  caption.  If  he  is  not  demanded  within  that  time 
he  shall  be  discharged  from  prison,  or  exonerated  from  his  recognizance, 
as  the  case  may  be.     [R.  S.  1845,  p.  262,  §  5.] 
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Sbc.  6.  FoRFETTTTRB  OF  Rbcoonizanci.    If  the  recognizance  sliall  be  , 
forfeited  it  shall  inure  to  the  benefit  of  the  State.     [R  8.  1845,  p.  262, 

Ssa  7.  Boin>  for  Cobtb  ;  Procbedinob  ok  Same.  In  all  cases  where 
complaint  shall  be  made  as  aforesaid  against  any  fugitive  from  justice,  it 
shall  be  the  duty  of  the  judge,  justice,  or  police  magistrate,  to  take  good 
and  8ufficie;it  security  for  the  payment  of  all  costs  which  may  accrue  from 
the  arrest  and  detention  of  such  f ngitive ;  which  security  shall  be  by  bond, 
to  the  clerk  of  the  Circuit  Court,  except  that  in  the  county  of  Cook  the  bond 
shall  be  to  the  clerk  of  the  criminal  court  of  said  county,  conditioned  for 
the  payment  of  costs  as  above ;  which  bond,  together  with  a  statement  of 
the  costs  which  may  have  accrued  on  the  examination,  shall  be  returned  to 
the  office  of  the  clerk  of  the  Circuit  Court,  or  criminal  court  of  Cook  county, 
as  the  case  may  be ;  and  upon  the  determination  of  the  proceedings  against 
such  fugitive  within  that  county  the  clerk  shall  issue  a  fee  bill  as  in  other 
cases,  to  be  served  on  the  persons  named  in  the'  bond,  or  any  of  them ; 
which  fee  bill  shall  be  served  and  returned  by  the  sheriff,  for  which  he  shall 
be  allowed  the  same  fees  as  are  given  him  for  serving  notices.  If  the  fees 
be  not  paid  on  or  before  the  first  day  of  the  next  court,  nor  any  cause  then 
shown  why  they  should  not  be  paid,  the  clerk  may  issue  an  execution  for 
the  same,  against  those  parties  on  whom  the  fee  bill  has  been  served ;  and 
when  the  said  fees  are  coUected  shall  pay  over  the  same  to  the  persons  re- 
spectively entitled  thereto.  Nothing  herein  contained  shall  prevent  the 
clerk  from  instituting  suits  on  said  bonds,  in  the  ordinary  mode  of  judicial 
proceedings,  if  he  shall  deem  it  proper.     [R.  S.  1845,  p.  262,  §  7.] 

Sbo.  8.  Fugitives  from  Illinois.  Whenever  the  executive  of  this 
State  shall  demand  a  fugitive  from  justice  from  the  executive  of  any  other 
State,  he  shall  issue  his  warrant,  under  the  seal  of  the  State,  to  some  mes- 
senger, commanding  him  to  receive  the  said  fugitive  and  convey  him  to 
the  sheriff  of  the  proper  county  where  the  offense  was  committed.  [R  S. 
1845,  p.  261,  §  2.] 

SEa  9.  Maimer  of  Apfltino  for  RsqinsiTioN.  The  manner  of  making 
application  to  the  Governor  of  this  State  for  a  requisition  for  the  return  of 
a  fugitive  from  justice  shall  be  by  petition,  in  which  shall  be  stated  the 
name  of  the  fugitive,  the  crime  charged  in  the  words  of  the  statute  defin- 
ing the  crime,  the  county  in  which  the  crime  is  alleged  to  have  been  com- 
mitted, the  time  as  nearly  as  may  be  when  the  fugitive  ficd,  the  State  or 
Territory  to  which  he  has  fled,  giving  facts  and  circumstances  tending  to 
show  the  whereabouts  of  the  fugitive  at  the  time  of  the  application.  Such 
petition  shall  be  verified  by  affidavit,  and  have  indorsed  thereon  the  certifi- 
cate of  the  judge  of  the  county  court  of  the  county  in  whichHhe  crime  is 
alleged  to  have  been  committed,  that  the  ends  of  justice  require  the  re- 
turn of  such  fugitive.  Such  petition  shall  be  filed  by  the  €k)vemor  in  the 
office  of  the  Secretary  of  State,  to  remain  of  record  in  that  office.  [L. 
1867,  p.  119,  §  1.] 

Seo.  10.  Copt  of  Indictment.    When  the  application  is  based  upon  an 
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indictment  found,  a  copy  of  the  indictment,  certified  by  the  cleik  under 
the  seal  of  the  conrt  in  which  the  indictment  was  found,  shall  be  attadied 
to  the  petition. 

Sbc.  11.  ExFBMBKS.  When  the  puniahment  of  the  crime  shall  be  the  con- 
finement of  the  criminal  in  the  penitentSaiy,  the  ezpenees  ehaU  be  paid  out 
of  the  Btate  treaeurj  on  the  certificate  of  the  Ck>vemor  and  warrant  of  the 
Auditor ;  in  all  other  cases  they  shall  be  paid  out  of  the  county  treasmy  of 
the  county  wherein  the  crime  is  alleged  to  haTc  been  committed.  Tbe  ex- 
penses shall  be  the  fees  paid  to  the  officers  of  the  State  on  whose  GoTernor 
the  requisition  is  made,  and  not  exceeding  twelre  cents  per  mfle  for  sH 
necessary  travel  in  returning  such  f ugittres.  Before  such  accounts  shall  be 
certified  by  the  (Governor,  or  paid  by  the  county,  they  shall  be  ▼erified  ^y 
affidavit  and  certified  to  by  the  judge  of  the  county  court  of  tbe  ooonty 
wherein  the  crime  is  alleged  to  have  been  committed.  [L.  Id67,  p.  lift, 
8  3.] 

Sbo.  13.  Rbwabd  bt  GoTBBitoB.  If  any  person  charged  with^  or  ooo- 
victed  of  treason,  murder,  rape,  robbery,  burglary,  arson,  larceny,  foigeiy 
or  counterfeiting,  shall  break  prison,  escape  or  fiee  from  justice,  or  abaoond 
and  secrete  himself,  in  such  cases  it  shall  be  lawful  for  the  Qovemor,  if  he 
shall  judge  it  necessary,  to  offer  any  reward  not  exceeding  $200,  for  appn> 
bending  and  delivering  such  person  into  the  custody  of  such  sheiifiE  or  other 
officer  as  he  may  direct.  The  person  so  apprehending  and  deliveriiig  any 
such  person  ss  aforesaid,  and  producing  to  the  Gk>vemor  the  receipt  of  the 
sheriff  or  other  proper  officer  for  the  body,  it  shall  be  lawful  for  the  Qov- 
emor to  certify  the  amount  of  such  claim  to  the  Auditor,  who  shall  iaaue  his 
warrant  on  the  Treasurer  for  the  same.     [R.  S.  1845,  p.  368,  g  8.] 

8bc.  18.  Rbwabd  bt  County  Boabd.  It  shall  be  lawful  for  the  county 
board  of  any  county,  by  an  order  to  be  entered  upon  its  records,  to  fix  upon 
a  sum  not  exceeding  $1,000  as  a  reward  to  be  paid  to  any  person  who  ahsll 
hereafter  pursue  and  apprehend,  beyond  the  limits  of  the  county  where  the 
offense  shall  have  been  committed,  any  person  guilty  of  any  felony  or  other 
high  crime,  which  reward  shall  be  paid  by  the  county  where  the  ofi^ense 
was  committed,  on  the  conviction  of  the  criminal :  ProMed^  necerikdem, 
that  said  reward  shall  not  disqualify  the  person  entitled  thereto  from  being 
a  witnesa     [L.  1847,  p.  48,  f  1.] 

Sbc.  14.  Expbkbbs  allowbd  bt  Coobtt  Boabd.  It  shall  be  lawful  for 
the  county  board  of  any  county  to  enter  an  order  upon  their  records,  allow- 
ing to  any  person  who  shall  have  aided  or  assisted  in  the  pursuit  or  arrest 
of  any  person  suspected  or  accused  of  any  felony,  or  other  high  crime,  com- 
mitted in  their  county,  such  reasonable  sum  ai  said  county  board  shsll 
deem  just,  to  defray  the  expenses  of  the  person  in  aiding  or  assisting  in  the 
pursuit  or  arrest  of  such  offender  in  maldng  such  pursuit  or  arrest ;  which 
sum  so  allowed  shall  be  paid  out  of  the  county  treasury  in  the  same  manner 
that  other  county  expenses  are  paid.    [L.  1847,  p.  48,  §  3.] 

Sec.  15.  Rbwabd  for  Horse  Thief.  The  county  boards  of  the  respect- 
ive counties  may  ofter  rewards  not  exceeding  $1,000  each,  for  the  pursuit, 
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airest,  detection  or  conviction  of  any  person  guilty  of  stealing  any  horse, 
mare,  colt,  mule,  ass,  or  neat  cattle,  or  any  other  property  exceeding  (50 
in  value.     [L.  1865,  p.  106,  §  2.] 

Sjcg.  16.  Fund  Raised  bt  Tax.  For  the  purpose  of  providing  a  fund 
for  the  payment  of  said  rewards  and  disbursements,  the  said  county  boards 
are  hereby  authorized  to  levy  a  tax,  annually,  of  such  amount  as  to  them 
may  seem  necessary,  for  the  purpose  herein  contemplated;  said  taxes  to  be 
levied  and  collected  in  the  same  manner  as  other  taxes  for  county  purposes 
are  by  law  authorized  to  be  levied  and  collected.     [L.  1865,  p.  106,  §  3.] 

Sec.  17.  Expenses;  Patmext  from  Fund.  When  any  person  shall 
pursue  any  person  charged  with  felony,  for  whom  no  reward  shall  have 
been  offered,  or  in  any  case  where  a  reward  has  been  offered  and  the  pur- 
suit shall  be  unsuccessful,  the  party  pursuing  may  make  out  his  bill  for  all 
necessary  expenses,  which  shall  not  exceed  $1  for  each  man  per  day,  and 
present  the  same  to  the  county  board,  and  it  shall  be  the  duty  of  the  said 
board  to  allow  said  account  (if  satisfied  of  its  correctness  and  propriety), 
pay  the  same  out  of  said  fund :  Provided^  when  a  reward  is  paid,  no  ex- 
penses shall  be  allowed,  and  the  expenses  of  more  than  five  persons  shall 
never  be  paid  in  the  same  case,  and  only  such  shall  be  paid,  in  any  case,  as 
the  county  board  shall  see  fit  to  allow.     [L.  1865,  p.  106,  §  4.] 


X.  Indiana. 

'  [From  the  Revised  Statutes  of  Indiana,  1881,  chapter  8,  article  8,  sections 
1599-1605,  pages  302,  303.] 

Section  1599.  Governor's  Warrant  for  Arrest  of  Fugittve.  26. 
Upon  the  demand  of  the  executive  authority  of  any  State  or  TeiTitory  of 
the  United  States  upon  the  Governor  of  this  State,  to  surrender  any  fugitive 
from  justice  from  said  State  or  Territory,  pursuant  to  the  Constitution  and 
laws  of  the  United  States,  he  shall  issue  his  warrant  reciting  the  fact  of 
such  demand  and  the  charge  upon  which  it  is  based,  with  the  time  and 
place  of  the  alleged  commission  of  the  offense,  direeted  generally  to  any 
sheriff  or  constable  of  any  county  of  this  State,  commanding  him  to  appre- 
hend said  fugitive  and  bring  him  before  the  circuit  or  criminal  judge  of 
this  State  who  may  be  nearest  or  most  convenient  of  access  to  the  place  at 
which  the  arrest  may  be  made ;  and  such  warrant  may  be  executed  by  any 
sheriff  or  constable  in  this  State,  in  his  own  county  oi  in  any  other  county 
in  this  State. 

Sec.  1600.  Order  of  Judge.  27.  The  judge  before  whom  such  alleged 
fugitive  shall  be  brought  shall  proceed,  by  the  examination  of  witnesses,  to 
ascertain  if  the  person  apprehended  be  the  fugitive  demanded  and  men- 
tioned in  the  warrant  of  the  Governor  of  this^State ;  and  if  satisfied  of  the 
identity  of  the  person,  the  judge  shall  order  him  to  be  delivered  up  to  the 
agent  of  the  State  or  Territory  demanding  him,  to  be  transported  to  such 
State  or  Territory,  agreeably  to  the  laws  of  the  United  States;  otherwise 
he  shall  discharge  the  person  from  custody. 
83 
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Sbo.  1601.  ComciTTBD  —  Notice  to  Qoyvboxgr.  28.  If  no  agent  of  the 
State  or  Territory  making  the  demand  be  present;  the  fagitiye  shall  be 
committed  to  the  jail  of  the  county  io  which  the  hearing  before  the  judge 
is  had ;  and  such  judge  shall  forthwith  inform  the  Goremor  of  this  State 
of  the  fact  of  such  commitment.  And,  on  request  by  the  agent  of  the 
State  or  Territory  making  the  demand,  upon  the  jailer  having  such  fugi- 
tive in  custody,  and  upon  the  order  of  the  Governor  of  this  State,  such 
fugitive  shall  be  delivered  up  to  such  agent,  to  be  transported  to  the  State 
or  Territory  from  which  he  fled ;  and  if  such  fugitive  be  not  demanded 
within  ninety  days  after  his  commitment  the  jailer  shall  discharge  him. 

Sec.  1602.  Costs.  20.  All  costs  incurred  in  apprehending,  securing  and 
keeping  said  furtive  shall  be  paid  by  the  agent  of  the  State  or  Territoty 
making  the  demand,  before  he  shall  be  permitted  to  remove  him  or  receive 
him  into  custody. 

Sec.  1608.  Warbaitt,  when  Refused.  80.  If  it  shall  be  made  to 
appear  to  the  Governor  before  the  issuing  of  the  warrant  provided  for  by 
this  act,  that  the  alleged  fugitive  is  held  in  custody  or  on  bail,  to  answer 
for  any  crime  or  misdemeanor  against  the  laws  of  this  State,  the  Governor 
of  this  State  shall  thereupon  refuse  to  issue  such  warrant,  informing  the 
executive  authority  of  the  State  or  Territory  making  the  demand,  of  the 
grounds  of  such  refusal. 

Sec.  1604.  Obdbb,  when  Refused.  81.  If  it  shall  appear  to  the  judge 
before  whom  the  examination  provided  for  by  this  act  may  be  had,  that 
the  alleged  furtive  is  held  in  custody  or  on  bail  for  any  crime  or  misde- 
meanor against  the  laws  of  this  State,  such  judge  shall,  for  that  reason, 
refuse  to  make  an  order  for  the  delivery  or  removal  of  such  fugitive,  and 
shall  immediately  report  the  facts  to  the  Governor  of  this  State,  who  shall 
inform  the  Governor  of  the  State  or  Territory  making  the  demand  thereof. 

Sec.  1605.  When  Citizen  not  Surrendered.  82.  No  citizen  or  resi- 
dent of  this  State  shall  be  surrendered  under  pretense  of  being  a  fugitive 
from  justice  from  any  other  State  or  Territory,  where  it  shall  be  clearly 
made  to  appear  to  the  judge  holding  the  examination  provided  for  by  this 
act  that  such  citizen  or  inhabitant  was  in  this  State  at  the  time  of  the 
alleged  commission  of  the  offense,  and  not  in  the  State  or  Territory  from 
which  he  is  pretended  to  have  fled ;  and  in  such  case,  the  judge  holding 
the  examination  shall  discharge  the  person  arrested,  and  forthwith  report 
the  facts  to  the  Governor. 


XI.  Iowa. 

[From  the  Revised  Code  of  Iowa,  Miller,  1880  ;  title  25,  chap.  9,  $| 
4171-4184,  vol.  2,  pp.  991-998.] 

Section  4171.  Agents  Appointed  to  Apprxhend  PuGrnvE  — 
Expenses.  The  Governor  of  the  State  may,  in  any  case  authorized  by  the 
Constitution  and  laws  of  the  United  States,  appoint  agents  to  demand  of 
the  executive  authority  of  any  other  State  or  Territory,  or  from  the  execa* 
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tive  authority  of  any  foreign  government  any  fugitive  from  justice  charged 
with  treason  or  felony,  and  the  accoants  of  the  agents  appointed  for  that 
purpose  must  be  audited  by  the  Auditor  of  the  State  and  paid  out  of  the 
State  treasury. 

[The  expenses  to  be  allowed  agents  for  returning  fugitives  from  justice 
shall  be  the  fees  paid  the  officers  of  the  State  upon  whose  €k>verDor  the 
requisition  is  made,  and  the  agent  shall  receive  not  exceeding  ten  cents  per 
mile,  each  way,  for  all  necessary  travel  of  himself  and  for  each  fugitive, 
five  cents  per  mile  additional  for  the  number  of  miles  which  such  fugitive 
shall  have  been  conveyed. 

Bills  for  such  expenses  shall  be  made  out  in  such  manner  as  to  show  the 
actual  route  traveled,  and  the  number  of  mUes,  and  be  verified  by  affidavit, 
and  be  accompanied  by  proof  that  the  fugitive  for  whom  requisition  was 
made  has  been  returned  and  delivered  into  the  custody  of  the  proper  au- 
thority ;  provided  that  the  State  shall,  m  no  case,  pay  the  costs  of  returning 
the  fugitive  where  he  has  not  been  tried,  unless  it  shall  be  shown,  to  the 
satisfaction  of  the  Governor,  that  the  want  of  trial  has  not  been  owing  to 
any  fanlt  or  neglect  on  the  part  of  the  person  or  persons  interested  in  the 
prosecution.] 

Sec.  4172.  No  Coicfensatiok  except  Providbd  bt  Law.  No  com- 
pensation, fee,  or  reward  of  any  kind  can  be  paid  to,  or  received  by,  a 
a  public  officer  of  this  State  for  a  service  rendered  or  expense  incurred  in 
procuring  from  the  €k>vemor  the  demand  mentioned  in  the  last  section,  or 
the  surrender  of  the  fugitive,  or  for  conveying  him  to  this  State,  or  detain- 
ing him  therein,  except  as  provided  by  law. 

Sec.  4173.  Misdemeanob.  A  violation  of  the  last  section  is  a  misde- 
meanor. 

Sec.  4174  Executive  Wabeaot?  fob  Pugitive,  when  to  Issue.  No 
executive  warrant  for  the  arrest  and  surrender  of  any  person  demanded  by 
the  executive  authority  of  any  other  State  or  Territory,  as  a  fugitive  from 
the  justice  of  such  State  or  Territory,  and  no  requisition  upon  the  execu- 
tive authority  of  any  other  State  or  Territory,  for  the  surrender  of  any  per- 
son as  a  fugitive  from  the  justice  of  this  State,  shall  be  issued,  unless  the 
requisition  from  the  executive  authority  of  such  other  State  or  Territory,  or 
the  application  for  such  requsition  upon  the  executive  authority  of  such 
other  State  or  Territory  shall  be  accompanied  by  sworn  evidence  that  the 
party  charged  is  a  fugitive  from  justice,  and  by  a  duly  attested  copy  of  an 
indictment,  or  a  duly  attested  copy  of  a  complaint,  made  before  a  court  or 
magistrate  authorized  to  receive  the  same. 

Sec.  4175.  RsquismoN  fboic  anotheb  State.  Whenever  a  demand 
is  made  upon  the  Governor  of  this  State  by  the  executive  of  any  other 
State  or  Territory,  in  any  case  authorized  by  the  Constitntion  and  laws  of 
the  United  States,  for  the  delivery  of  any  person  charged  in  such  State  or 
Territory  with  any  crime,  if  such  person  is  not  held  in  custody  or  under 
bail  to  answer  for  any  offense  against  the  laws  of  the  United  States  or  of 
this  State,  he  shall  issue  his  warrant  under  the  seal  of  the  State  authorizing 
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the  agent  who  makes  such  demand  either  forthwith  or  at  such  time  as  maj 
be  designated  in  the  warrant,  to  take  and  transport  such  person  to  the  line 
of  this  State  at  the  expense  of  such  agent,  and  may  also  by  such  warrant 
require  all  peace  officers  to  afford  all  needful  assistance  in  the  execution 
thereof. 

Examination  bt  Magistbatb. 

Sbotion  (4176.  Wabbant  of  Maoistbatb.  If  any  person  be  found  in 
this  State  charged  with  any  crime  committed  in  any  other  State  or  Territory, 
and  liable  by  the  Constitution  and  laws  of  the  United  States  to  be  deliyered 
over  upon  the  demand  of  the  Governor  thereof,  any  magistrate  mtfy,  upon 
complaint  on  oath  setting  forth  the  offense  and  such  other  matters  as  are 
necessary  to  bring  the  case  within  the  provisions  of  law,  issue  a  warrant 
for  the  arrest  of  such  person. 

Sbc.  4177.  Bail.  If,  upon  examination,  it  appear  that  there  is  reasona- 
ble cause  to  believe  the  complaint  true,  and  that  such  person  may  be  law- 
fully demanded  of  the  Governor,  he  shall,  if  not  charged  with  murder,  be 
required  to  enter  into  an  undertaking,  with  sufficient  surety  in  a  reasonable 
sum,  to  appear  before  such  magistrate  at  a  future  day,  allowing  reasonable 
time  to  obtain  the  warrant  from  the  Governor,  and  abide  the  order  of  such 
magistrate  in  the  premises. 

Sbc.  4178.  GomciTTBD.  If  such  person  does  not  give  bail,  or  if  he  is 
charged  with  the  crime  of  murder,  he  must  be  committed  to  prison,  and 
there  detained  until  such  day  in  like  manner  as  if  the  offense  chaiged  had 
been  committed  within  this  State. 

Sbc.  4179.  Fobfeitubb  of  Bail.  A  failure  of  such  person  to  attend 
before  the  magistrate  at  the  time  and  place  mentioned  in  the  undertaking 
is  a  forfeiture  thereof. 

Sbc.  4180.  Dischaboe.  If  such  person  appear  before  the  magistrate 
upon  the  day  ordered  he  must  be  discharged  unless  he  is  demanded  by 
some  person  authorized  by  the  warrant  of  the  Governor  to  receive  him,  or 
unless  the  magistrate  see  good  cause  to  commit  him  or  to  require  him  to 
enter  into  a  new  undertaking  for  his  appearance  at  some  other  day  to  await 
a  warrant  from  the  Governor. 

Sbc.  4181.  Rb-abbbst  on  Goybbnob^s  Wabbant.  Whether  the  person 
so  charged  be  bound  to  appear,  be  committed,  or  discharged,  any  person 
authorized  by  the  warrant  of  tlie  Governor  may  at  any  time  take  him  into 
custody,  and  the  same  is  a  discharge  of  the  undertaking,  if  there  be  one. 

Sbc.  4182.  Costs.  The  complainant  in  any  such  case  is  answerable  for 
all  the  costs  and  charges,  and  for  the  support  in  prison  of  any  person  so 
committed,  and  the  magistrate  before  issuing  his  warrant  or  hearing  the 
cause  must  require  the  complainant  to  give  security  for  the  payment  of  all 
such  costs,  or  may  require  them  in  advance. 

Sbc  4183.  Condition  as  to  Expense  bbfobe  Appodttino  Agent.  Upon 
the  appointment  of  any  agent  for  the  arrest  of  a  fugitive  from  justice  under 
the  provisions  of  this  chapter,  the  Governor  is  hereby  authorized  to  make  it 
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a  condition  upon  such  appointment,  and  the  issue  of  the  writ,  that  the  same 
shall  be  executed  without  expense  to  the  State,  if  in  his  opinion  justice  and 
equity  so  require. 

Sec.  4184.  When  Expenses  are  Paid  bt  State.  When,  in  the  opinion 
of  the  Gh>vemor,  expenses  incurred  in  the  arrest  of  fugitives  from  justice 
should  be  paid  by  the  State,  such  expenses  shall  be  made  out  by  items  in 
detail,  and  sworn  to,  and  approved  by  him  and  at  least  two  other  members 
of  the  executive  council,  and  when  so  approved  shall  be  audited  and  paid 
out  of  the  general  revenue  of  the  State,  and  this  section  shall  be  sufficient 
authority  for  the  payment  of  the  same. 


Xn.  Kansas. 

[From  the  Compiled  Laws  of  Kansas,  Dassler,  1881,  Chap.  44,  §§  2660  to 
2688,  pages  466-468,  and  Chap.  82,  §§  4562,  4804,  4812,  pages  741,  767  and 
768,  and  Chap.  53,  §  2954,  page  514.] 

(2660.)  Sbction  1.  GoTEBNOR  TO  Issue  Warrant.  Whenever  the  exec- 
utiveof  any  other  State  or  Territory  shall  demand  of  the  executive  of  this 
State  any  person  as  a  fugitive  from  justice,  and  shall  have  complied  with  the 
requisites  of  the  act  of  Congress,  in  that  case  made  and  provided^  it  shall 
be  the  duty  of  the  Governor  of  this  State  to  issue  his  warrant,  under  the 
seal  of  the  State,  directed  to  any  sheriff,  coroner  or  other  person  whom  he 
may  think  fit  to  intrust  with  the  execution  of  such  warrant. 

(2670.)  Sec.  2.  Warrant.  The  warrant  shall  authorize  the  officer  or 
person  to  whom  it  is  directed,  to  arrest  the  fugitive  anywhere  within  the 
limits  of  this  State,  and  convey  him  to  any  place  therein  named,  and  shall 
command  all  sheriffs,  coroners,  constables  and  other  officers  to  whom  the 
warrant  may  be  shown,  to  aid  and  assist  in  the  execution  thereof. 

(2671.)  Sec.  8.  Exeoution  of  Warrant.  Every  warrant  so  issued  may 
be  executed  in  any  part  of  the  State ;  and  the  officer  or  person  to  whom  it 
is  directed  shall  have  the  same  power  to  command  assistance  therein,  and 
in  receiving  and  conveying  to  the  proper  place  any  person  duly  arrested  by 
virtue  thereof,  as  sheriffs  and  other  officers  by  law  have  in  the  execution  of 
civil  or  criminal  process  directed  to  them,  with  like  penalties  on  those  wlio 
refuse  their  assistance. 

(2672.)  Sec.  4.  Prisoner  mat  be  Confined  in  Jail.  The  officer  or 
person  executing  such  warrant  may,  when  necessary,  confine  the  prisoner 
arrested  by  him  in  the  jail  of  any  county  through  which  he  may  pass  in 
conveying  such  prisoner  to  the  place  commanded  in  the  warrant;  and  the 
keeper  of  such  jail  shall  receive  and  safely  keep  such  prisoner,  until  the 
person  having  him  in  charge  shall  be  ready  to  proceed  on  his  route. 

(2678.)  Sec.  5.  Expbnsbb.  The  expenses  which  may  accrue  under  the 
foregoing  sections  of  this  act,  being  first  ascertained  to  the  satisfaction  of 
the  executive,  shall,  on  his  certificate,  be  allowed  and  paid  out  of  the  State 
treasury. 
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(2674.)  Sbo.  6.  FuoiTiYB  fbom  otheb  State.  When  any  person  within 
this  State  shall  be  charged,  on  the  oath  or  affirmation  of  any  credible  wit- 
ness, before  any  judge  or  justice  of  a  court  of  record,  or  a  justice  of  ^e 
peace,  with  the  commission  of  any  crime  in  any  other  State  or  Territory  of 
the  United  States,  and  that  he  fled  from  justice,  it  shall  be  lawful  for  the 
judge  or  justice  to  issue  his  warrant  for  the  apprehension  of  the  party 
charged. 

(2675.)  Sbo.  7.  On  Ezahihation;  Bail.  If,  upon  examination,  it  shall 
appear  to  the  judge  or  justice  that  the  person  charged  is  guilty  of  the  crime 
alleged,  he  shall  commit  him  to  the  jail  of  the  county ;  or,  if  the  offense  is 
bailable,  take  bail  for  his  appearance  at  the  next  term  of  the  district  cooit 
in  the  county. 

(2676.)  Sec.  8.  Exajonation,  how  Conducted.  The  judge  or  justice 
shall  proceed  in  the  examination  in  the  same  manner  as  is  required  when  a 
person  is  brought  before  such  officer  charged  with  an  offense  against  the 
laws  of  this  State,  and  shall  reduce  the  examination  to  writing,  and  make 
return  thereof  as  in  other  cases,  and  shall  also  send  a  copy  of  the  examina- 
tion and  proceedings  to  the  Goyemor  of  this  State,  without  delay. 

(2677.)  Sec.  9.  Dutt  of  Governor.  If,  in  the  opinion  of  the  Gorer- 
nor,  the  examination  contains  sufficient  evidence  to  warrant  the  finding  an 
indictment,  he  shall  forthwith  notify  the  executive  of  the  State  or  Ter- 
ritory in  which  the  crime  is  alleged  to  have  been  conunitted  of  the  pro- 
ceedings against  the  person  arrested,  and  that  he  will  be  delivered  on 
demand,  without  requiring  a  copy  of  an  indictment  to  accompany  the  de- 
mand. 

(2678.)  SEa  10.  Offender  to  redelivered  Up.  When  a  demand 
shall  be  made  for  the  offender,  the  Governor  shall  forthwith  issue  his  war- 
rant, under  the  seal  of  the  State,  to  the  sheriff  of  the  county  wherein  the 
party  charged  ia  committed  or  bailed,  commanding  him  to  surrender  tlie 
accused  to  such  messenger  as  shall  be  therein  named,  to  be  conveyed  out 
of  the  State. 

(2679.)  Sec.  11.  To  be  Arrested.  If  the  accused  shall  be  at  large,  on 
bail  or  otherwise,  it  shall  be  lawful  for  the  sheriff  to  arrest  him  forthwith, 
anywhere  within  the  State,  and  to  surrender  him  agreeably  to  the  com- 
mand of  the  warrant. 

(2680.)  Sec.  12.  Discharge  and  Rbooonizance.  In  all  cases  where  the 
party  shall  have  been  admitted  to  bail  and  shall  appear  according  to  the 
condition  of  his  recognizance,  and  he  shall  not  have  been  demanded,  the 
district  court  may  discharge  the  recognizance  or  continue  it,  according  to 
the  circumstances  of  the  case,  such  as  distance  of  the  place  where  the 
offense  is  alleged  to  have  been  committed,  the  time  since  the  arrest,  the 
nature  of  the  evidence,  and  the  like. 

(2681.)  Sec.  18.  Liscitation  of  Ibcprisonment.  In  no  case  shall  the 
party  be  kept  in  prison  or  held  to  bail  beyond  the  end  of  the  second  term 
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of  the  district  court  after  the  arrest^  and,  if  no  demand  is  made  for  him 
"within  that  time,  be  shall  be  discharged. 

(2682.)  Sec.  14.  Forfeited  Recognizance.  When  any  such  recogni- 
zance shall  be  forfeited,  it  shall  inure  to  the  benefit  of  the  State. 

(2683.)  SEa  15.  Bond  and  Secttritt  fob  Costs.  When  a  complaint 
shall  be  made  against  any  person,  as  provided  by  this  act,  the  judge  or  jus- 
tice shall  take  from  the  prosecutor  a  bond  to  the  clerk  of  the  district  court, 
with  sufiicient  security  to  secure  the  payment  of  the  costs  and  expenses 
which  may  accrue  by  occasion  of  the  arrest  and  detention  of  the  party 
charged,  which  bond  shall  be  certified  and  returned,  with  the  examination, 
to  the  office  of  the  clerk  of  the  district  court. 

(2684.)  Seo.  16.  Costs,  how  Collected.  Upon  the  determination  of  the 
proceedings  in  that  court,  the  clerk  may  issue  fee  bills,  which  shall  be  served 
on  the  principal  securities  in  the  bond  by  the  sheriff  in  the  same  manner 
as  other  fee  bills,  for  which  service  the  sheriff  shall  be  allowed  the  same 
fees  as  for  serving  notices. 

(2685.)  Seo.  17.  Execution  for  Costs.  If  the  costs  and  charges  are 
not  paid  on  or  before  the  first  day  of  the  next  term  of  the  district  court, 
nor  any  cause  shown  why  they  should  not  be  paid,  the  clerk  may  issue  exe- 
cution for  the  same  against  the  parties  on  whom  the  fee  bills  were  served. 

(2686.)  Sec.  18.  Clerk  hay  Sue  on  Bond.  Nothing  in  the  two 
preceding  sections  shall  be  construed  to  prevent  the  clerk  from  instituting 
suit  on  such  bond  for  the  recovery  of  the  costs  and  charges. 

(2687.)  Sec.  19.  No  Authority  other  than  this  Act.  No  person 
shall  take  or  remove  any  fugitive  from  this  State,  or  do  any  act  toward 
such  removal,  unless  authorized  to  do  so  pursuant  to  the  provisions  of  this 
act ;  and  any  person  violating  the  provisions  of  this  section  shall  forfeit 
and  pay  to  the  aggrieved  party  a  sum  not  less  than  five  hundred  dollars. 

(2688.)  Sec  20.  Person  may  be  Bailed.  Whenever  any  person  shall 
have  been  committed  to  the  jail  of  any  county,  upon  examination  for  a 
bailable  offense,  under  the  provisions  of  this  act,  he  may  be  let  to  bail  with 
sufficient  surety  for  his  appearance  at  the  next  term  of  the  court  of  the 
county  having  criminal  jurisdiction,  such  bail  to  be  taken  and  approved  by 
the  court,  or  judge  of  the  court  having  criminal  jurisdiction,  or  the  pro- 
bate judge. 

»  ♦  ♦  *  «  ♦  * 

(4562.)  Sec.  70.  Fugitive  from  Justice.  Any  fugitive  from  justice.against 
whom  an  information  may  be  filed,  may  be  demanded  by  the  Governor 
of  this  State  of  the  executive  authority  of  any  other  State  or  Territory,  or 
of  any  foreign  Government,  in  the  same  manner,  and  the  same  proceedings 
may  be  had  thereon  as  provided  by  law  in  like  cases  of  demand  upon  in- 
dictment found.  • 

(4801.)  Sec.  814.  Securing  Fuarrms  from  Justice.  Before  the  Gov- 
ernor of  this  State  shall  demand  any  fugitive  from  justice  from  the  execn- 


661  EXTBADinON  LAWS  OF  THE  STATES. 

tive  of  any  other  State  or  Territory,  the  county  attorney  of  the  county 
where  the  crime  is  alleged  to  have  been  committed  shall  examine  into  the 
case,  and  if  satisfied  that  a  crime  has  been  committed  and  that  the  i>erson 
charged  is  the  guilty  person,  he  shall  so  certify  to  the  Governor  upon  the 
affidavit,  information  or  indictment  presented,  and  ask  a  requisition  to  be 
made  in  accordance  therewith;  and  the  Governor  may  issue  his  warrant, 
under  the  seal  of  the  State,  directed  to  the  agent  or  messenger  recom- 
mended by  the  said  county  attorney,  commanding  him  to  receive  such 
fugitive,  and  convey  him  to  the  sheriff  of  the  county  in  which  the  offense 
was  committed  or  is  by  law  cognizable. 

(4812.)  Sec.  322.  Reward  fob  Fugitiybs.  If  any  person  charged 
with,  or  convicted  of,  a  felony,  shall  break  prison,  escape  or  flee  from  jus- 
tice, and  abscond  or  secrete  himself,  the  (jK>vemor  of  this  State  may,  if  he 
deems  it  expedient,  offer  any  reward,  not  exceeding  three  hundred  dollars^ 
for  the  apprehension  and  delivery  of  such  person  to  the  custody  of  such 

sheriff,  or  other  ofiicer,  as  he  may  direct. 

*  *  *  >i>  *  *  * 

(2954.)  Sec.  17.  CoNFiNBMBirr  op  Fuqittve  froh  Justice.  Any  county 
jail  may  be  used  for  the  safe-keeping  of  any  fugitive  from  justice  from 
another  State  or  Territory,  and  the  jailer  shall,  in  such  case,  be  entitled  to 
reasonable  compensation  for  the  support  and  custody  of  such  fugitive  from 
justice,  to  be  paid  by  the  officer  demanding  the  custody  of  the  same. 


Xm.  Eektttckt. 

[From  General  Statutes  of  Kentucky,  Bullitt  Ss  Feland,  1881,  chap.  15, 
§  5,  p.  193,  and  chap.  45,  articles  1  and  2,  pp.  492,  494.] 

Section  6.  Goyernob  hat  Offeb  Reward— Mode  of  Attthenticat- 
ING  Olaih.  The  reward  offered  by  the  Governor  of  this  Commonwealth, 
not  exceeding  five  hundred  dollars,  for  the  apprehension  and  delivery  into 
the  custody  of  the  proper  officer  named  in  the  proclamation,  a  fugitive  from 
the  justice  of  this  Conunonwealth,  upon  the  production  of  the  officer^s 
receipt  of  the  fugitive,  approved  and  certified  by  the  circuit  court  of  the 
county  of  his  residence. 

Article  1.    FugUioe$  fromjmtice^  haw  deaU  with. 

Sbotioh  1.  Duty  of  Govbbnob.  Upon  the  demand  of  the  executive 
of  any  State  or  Territory  of  the  United  States,  made  upon  the  Governor  of 
this  CoDunonwealth,  to  surrender  a  fugitive  from  justice  from  said  State  or 
Territory,  pursuant  to  the  Constitution  and  laws  of  the  United  States,  he 
shall  issue  his  warrant  to  the  sheriff  or  constable  of  any  county  within  this 
Commonwealth,  commanding  him  to  apprehend  said  fugitive  and  bring  him 
before  some  circuit  judge. 

Sec.  2.    Pbocbbdinos.    The  circuit  judge  shall  proceed,  by  the  exam- 
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ination  of  witnesses,  to  ascertain  if  the  person  apprehended  be  the  fugitive 
demanded  and  mentioned  in  the  warrant  of  the  Governor  of  tliis  State, 
and,  if  satisfied  of  the  identity  of  the  person,  the  judge  shall  order  Mm  to 
be  delivered  up  to  the  agent  of  the  State  or  Territory  demanding  him,  to  be 
transported  to  such  State  or  Territory  agreeably  to  the  laws  of  the  United 
States  ;  otherwise  he  shall  discharge  the  person  from  custody. 

Sec.  8.  When  Ftjoitivb  to  be  Committed  to  Jail.  If  no  such 
agent  be  present,  the  fugitive  shall  be  committed  to  the  jail  of  the  county 
in  which  the  hearing  before  the  judge  is  had.  Of  the  fact  of  commitment 
the  judge  shall  forthwith  inform  the  Governor  of  this  State,  and,  on  de- 
mand by  the  agent  of  the  State  or  Territory  upon  the  jailer,  by  the  author- 
ity of  the  Gk)vernor  of  this  Commonwealth,  the  fugitive  from  justice  shall 
be  delivered  up  to  such  agent.  If  said  fugitive  be  not  demanded  within 
three  months  after  his  commitment,  the  jailer  shall  discharge  him. 

Sec  4.  Costs.  All  costs  incurred  in  apprehending  and  securing  said 
fugitive  shall  be  paid  by  the  agent  of  the  State  or  Territory,  before  he 
shall  be  permitted  to  remove  him  or  receive  him  into  custody. 

Article  2.     Arrest  of  persons  for  offenses  eommitted  in  another  State  or  Terri- 
tory, 

Section  1.  How  FuarrrvE  to  be  Dbliverbi).  A  person  guilty  of 
felony  anywhere  in  the  United  States,  if  found  in  this  State,  may  be  arrested 
and  confined  in  jail,  and  delivered  over  to  the  proper  authority,  in  the  follow- 
ing manner: 

1.  A  warrant  issued  by  any  judicial  authority,  upon  afidavit  made  of 
the  facts,  shall  authorize  his  arrest  by  any  ministerial  officer,  or  other  per- 
son, to  whom  it  may  be  directed  by  name. 

2.  The  person  arresting  the  accused  shall  immediately  take  him  before 
the  circuit  judge,  the  judge  of  the  county  court,  or  the  police  judge  of 
a  city,  in  the  county  in  which  he  was  arrested,  who  shall,  upon  hearing  the 
evidence,  if  satisfied  of  the  guilt  of  the  prisoner,  commit  him  to  the  jaU  of 
the  county,  where  he  was  arrested,  there  to  remain  sixty  days,  unless  he  be 
legally  discharged,  or  removed  upon  the  demand  of  the  executive  of  the 
State  or  Territory  in  which  it  is  charged  that  the  offense  was  committed. 

Sec.  2.  Executivb  of  Foreign  State  to  be  Notified.  It  shall  be 
the  duty  of  the  person  who  caused  the  arrest  of  such  fugitive  to  be  made, 
to  notify  the  executive  of  the  State  or  Territory  in  which  the  crime  was 
committed. 

Sec.  3.  Power  of  Gk>TERN0R  to  Issue  Warrant.  The  Governor  of 
this  Commonwealth,  upon  a  proper  demand  made,  shall  issue  his  warrant 
directing  the  officer  having  the  custody  of  the  prisoner  to  deliver  him  to 
the  agent  of  the  State  or  Territory  demanding  him,  whose  duty  it  shall  be 
to' deliver  over  such  prisoner,  upon  the  payment  of  all  legal  costs  and 
charges  by  said  agent  or  other  person. 

84 
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Sbc.  4.  Pboclamatiok  fob  Reward.  Wheneyer  the  Governor  of  this 
Commonwealth  sh&ll  issue  his  proclamation,  offering  a  reward  for  a  fngitJTe 
from  justice,  or  any  one  charged  with  crime,  he  may  order  the  same  pub- 
lished in  a  newspaper  or  not,  as  he  shall  deem  proper  under  the  circum- 
stances and  to  the  interest  of  the  Commonwealth,  and  if  he  shall  order  the 
same  so  published,  he  shall  designate  the  paper  or  papers  in  which  the  pub- 
lication shall  be  made,  and  the  number  of  times  it  shall  be  inserted.  The 
account  for  such  publication,  with  the  approval  of  the  Qovemor  indorsed 
thereon,  shall  be  paid  out  of  the  public  treasury. 

Sec.  6.  Compbesation  of  Agent.  In  all  cases  where  the  (Jovemor 
of  this  Commonwealth  shall  make  a  requisition  upon  the  Governor  of  any 
other  State  or  Territory  for  a  fugitive  from  justice,  the  person  named  in 
such  requisition,  as  the  agent  of  this  Commonwealth,  shall,  unless  a  differ- 
ent condition  is  contained  in  the  conmiission  of  the  agent,  be  allowed  to 
receive,  as  a  compensation  for  his  services,  at  the  rate  of  twelve  and  a 
half  cents  per  mile  for  the  distance  he  may  travel  to  and  from  the  county 
seat  of  the  county  having  jurisdiction  of  the  offense  of  which  said  fugi- 
tive stands  charged,  to  the  place  where  said  fugitive  may  be  arrested — ^the 
distance  to  be  computed  by  the  route  most  usually  traveled  —  and  such 
other  fees  and  necessary  expenses  as  he  may  have  to  expend  in  reclaiming 
and  transporting  such  fugitive. 

Sec.  6.  Claim,  how  Allowed.  The  claims  provided  for  in  this  chap- 
ter to  be  allowed  by  the  Governor,  and  for  the  amount  of  which  the  Au- 
ditor will  draw  his  warrant  upon  the  Treasurer. 


XIV.   LOUISL^LNA 

[From  Yoorbies*  Revised  Laws  of  Louisiana,  second  edition,  1884, 
SS  1038-1041,  pp.  178,  179.] 

Section  1038.  FuomvES  to  be  Arrested.  When  any  person  shall 
be  charged  on  oath  of  any  credible  person,  before  any  judge  or  justice  of  the 
peace  of  this  State,  with  having  conunitted  any  crime  within  any  State  or 
Territory  of  the  United  States,  and  has  fled  from  justice,  it  shall  be  the 
duty  of  such  judge  or  justice  to  issue  his  warrant  for  the  arrest  of  such  ac- 
cused, and  to  proceed  to  the  examination  of  such  case,  and  commit  or  dis- 
charge the  accused  as  such  judge  or  justice  may  determine,  provided  no 
person  so  accused  shall  be  detained  in  custody  exceeding  ninety  days. 

Sec.  1039.  Gk>yERN0B  Authorized  to  Deliybr  FnamvES.  The  Gov- 
ernor may,  in  his  discretion,  deliver  over  to  justice  any  person  found  within 
the  State  who  shall  be  charged  with  having  committed  any  crime  under  the 
Constitution  and  laws  of  the  United  States  or  of  any  State  or  Territory. 

Sbc.  1040.  Delivebt,  When  and  How  Made.  Such  delivery  shall  only 
be  made  on  the  requisition  of  the  duly  authorized  ministers  or  officers  of 
the  Government  within  the  jurisdiction  of  which  the  crime  shall  bo  chaiged 
to  have  been  committed,  and  upon  their  paying  all  expenses  attending  the 
apprehension,  confinement  and  deliveiy  of  the  party  accused. 
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Sbc.  1041.  GoTBBKOB  TO  Requibb  Etiobkcb  OF  GuiLT.  It  shall  be  the 
duty  of  the  Gk>vemor  to  require  such  evidence  of  the  guilt  of  the  persons 
so  charged  as  would  be  necessaiy  to  justify  his  apprehension  and  commit- 
ment for  trial  had  the  crime  charged  been  committed  within  the  State. 


XV.  Hainb. 

[From  the  Rerised  Statutes,  1888,  title  11,  chap.  188,  §§  8-14,  pages 
957-8.] 

Section  8.  Goybrnob  mat  Appoint  Agent  to  Demand  Fuoitite.  In 
any  case,  authorized  by  the  Constitution  and  laws  of  the  United  States,  the 
Governor  may  appoint  an  agent  to  demand  and  receive  of  the  executive 
authority  of  any  other  State  any  furtive  from  justice  charged  with  any 
crime  in  this  State,  and  the  accounts  of  such  agent  shall  be  audited  and 
paid  from  the  treasury  by  order  of  the  Governor  and  Council. 

Sec.  9.  REWAto  fob  the  Abbbst  and  Rbtubn  of  Fugittves.  When- 
ever a  prisoner  convicted  of,  or  charged  with,  a  capital  crime  or  other 
high  offense,  escapes  from  prison  in  this  State,  or  there  is  reasonable  cause 
to  believe  that  a  person  who  is  charged  with  such  offense  and  has  not  been 
apprehended  therefor,  cannot  be  arrested  and  secured  in  the  ordinary  course 
of  proceedings,  the  Governor  may,  upon  application  in  writing  of  the  Attor- 
ney-General or  county  attorney  for  the  county  in  which  such  offense  was 
committed,  and  upon  such  terms  an^  conditions  as  he  deems  expedient 
and  proper,  offer  a  suitable  reward,  not  exceeding  |1,000,  for  the  arrest, 
return  and  delivery  into  custody  of  such  escaped  prisoner  or  fugitive  from 
justice,  and  upon  satisfactory  proof  that  the  terms  and  conditions  of  cuch 
offer  have  been  complied  with,  he  may,  with  the  advice  and  consent  of 
Council,  draw  his  warrant  upon  the  Treasurer  for  the  payment  thereof. 

FUGmVES  FBOM  JUSTICE  FBOM  OTHEB  STATES. 

Section  10.  Govebnob  mat  Issue  Wabbant.  When  such  demand  as 
is  mentioned  in  section  eight  is  made  on  the  Governor  of  this  State,  and  he 
is  satisfied,  on  examination  of  the  grounds  thereof,  that  it  is  according  to 
law  and  ought  to  be  granted,  he  shall  issue  his  warrant,  under  the  seal^of 
the  State,  authorizing  the  agent  making  the  demand,  at  his  own  expense, 
to  take  and  transport  such  fugitive  to  the  line  of  the  State  at  the  time 
designated  in  the  warrant,  and  shall  therein  require  the  civil  officers  of  the 
State  to  afford  all  needful  aid  in  its  execution. 

Sec  11.  When  the  Coubt  ob  Magistbate  mat  Issue  Wabbant.  When 
such  fugitive  from  justice  in  another  State  is  found  in  this  State,  any  court 
or  mag^trate  authorized  to  issue  warrants  in  criminal  cases  may,  on  com- 
plaint under  oath,  setting  forth  the  offense  and  other  facts  necessary  to 
bring  the  case  within  the  provisions  of  law,  grant  a  warrant  and  have  the 
accused  arrested  for  examination  as  in  other  cases. 
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Sec.  12.  Examination.  On  such  examination,  if  the  court  or  magistrate 
believes  that  the  complaint  is  true,  and  tliat  the  accused  can  lawfully  be 
demanded  of  the  Governor,  the  case  shall  be  adjourned  long  enough  to 
obtain  an  executive  warrant ;  and  if  the  offense  is  bailable,  the  accused  may 
recognize  with  sufficient  sureties  to  appear  at  the  adjournment;  and  if  he 
does  not  so  recognize,  or  the  offense  is  not  bailable,  he  shall  be  committed ; 
and  if  any  such  recognizance  is  forfeited,  the  same  proceedings  shall  be  had 
as  in  case  of  other  recognizances. 

Seo.  13.  Discharge.  If  the  accused  appears  at  the  adjournment,  he  shall 
be  discharged,  unless  sonie  person  is  authorized  to  receive  him  by  an  execu- 
tive warrant,  or  another  adjournment  is  ordered  for  sufficient  cause,  and  in 
that  case  the  same  proceedings  shall  be  had  as  at  the  first  adjournment; 
but  nothing  in  this,  or  the  two  preceding  sections,  shall  prevent  the  arrest 
of  any  accused  by  an  executive  warrant,  and  such  arrest  discharges  any 
such  existing  recognizance. 

Sec.  14.  Dischargb  fob  Non-Payment  of  Costs,  etc.  The  complainant 
is  answerable  in  all  such  cases  for  the  actual  costs  and  charges  and  the  sup- 
port in  prison  of  the  accused  when  committed,  to  be  paid  as  a  creditor  pays 
for  his  debtor  committed  on  execution ;  and  if  his  support  in  prison  is  not 
so  paid,  the  jailer  may  discharge  the  accused  as  if  he  were  committed  on 
execution  for  debt. 


XVI.  Maryland. 

[From  Revised  Code  of  Maryland,  Mayer,  Fischer  and  Cross,  187S,  title 
xxvii,  article  72,  paragraphs  182  and  183,  page  822.] 

182.  One  Esgapino  after  Conviction  to  be  deemed  a  FuornvB. 
If  any  offender,  sentenced  to  undergo  a  confinement  in  the  penitentiary, 
shall  escape,  he  shall,  on  conviction  thereof,  suffer  such  additional  confine- 
ment and  hard  labor,  agreeably  to  the  laws  of  this  State,  as  the  Criminal 
Court  of  Baltimore  shall  adjudge  and  direct;  and  if  any  keeper,  deputy, 
assistant  keeper,  or  other  person,  shall  aid  or  assist  in  the  escape  of  any 
offender  confined  in  the  penitentiary,  he  shall,  on  conviction  thereof  by  the 
Criminal  Court  of  Baltimore,  undergo  such  confinement  in  the  said  peniten- 
tiary as  the  said  court  may  adjudge,  not  less  than  eighteen  months  nor 
more  than  ten  years. 

183.  FuorrrvE  Convicts  deemed  FuorrrvES.  Any  person  who  has 
been  convicted  and  condemned  to  serve  aod  labor  as  a  criminal,  and  who 
may  escape  and  be  found  in  this  State  shall  be  deemed  a  fugitive  felon,  and 
being  thereof  convicted  by  a  duly  authenticated  record,  from  the  court  of 
the  State  in  which  such  conviction  and  condemnation  took  place,  shall  be 
sentenced  to  undergo  a  confinement  in  the  penitentiary  of  this  State  for  and 
during  the  residue  of  the  term  for  which  such  person  shall  have  been  con- 
denmed;  but,  if  such  person  shall  be  demanded  by  the  State  whence  he 
escaped,  he  shall  be  immediately  delivered  up  agreeably  to  such  demand. 
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XYII.  Massachubetts. 

[From  the  Public  Statutes  of  Massachusetts,  1882,  chap.  218,  §§  1-11, 
pages  1212-1218.] 

SlOTION  1.    AUTHOBITT  OF  Gk>ySRNOB  IN  GasB  OF  FUOITIVBS.      The  QOV' 

emor  of  this  State,  in  any  case  authorized  by  the  Constitution  and  laws  of 
the  United  States,  may,  on  demand,  deliver  over  to  the  executive  of  any 
other  State  or  Territory  any  person  charged  therein  with  treason,  felony,  or 
other  crime,  or  may,  on  application,  appoint  an  agent  to  demand  of  the  ex- 
ecutive authority  of  any  other  State  or  Territory  any  such  offender  fleeing 
from  the  justice  of  this  State:  Provided,  that  such  demand  or  application 
is  accompanied  by  sworn  evidence  that  the  party  charged  is  a  fugitive  from 
justice,  and  by  a  duly  attested  copy  of  an  indictment,  or  of  a  complaint 
made  before  a  court  or  magistrate  authorized  to  receive  the  same ;  such 
complaint  to  be  accompanied  by  affidavits  to  the  facts  constituting  the 
offense  charged,  by  persons  having  actual  knowledge  thereof,  and  such 
further  evidence  in  support  thereof  as  the  Governor  may  require. 

Sec.  2.  Examination  by  Attobnet-Qbnbbal.  When  such  demand  or 
application  is  made  the  Attomey-Q^neral  or  other  prosecuting  officer  shall, 
if  ^he  Governor  require  it,  forthwith  investigate  the  grounds  thereof,  and 
report  to  the  Governor  all  the  material  facts  which  may  come  to  his  knowl- 
edge, with  an  abstract  of  the  evidence  in  the  case,  and  especially  in  case  of 
a  person  demanded,  whether  he  is  held  in  custody  or  is  under  recognizance 
to  answer  for  any  offense  against  the  laws  of  this  State  or  of  the  United 
States,  or  by  force  of  any  civil  process,  with  an  opinion  as  to  the  legality 
or  expediency  of  complying  therewith. 

Sbc.  8.  Pbogbbdings  on  Demand.  If  the  Governor  is  satisfied  that  the 
demand  is  conformable  to  law  and  ought  to  be  complied  with,  he  shall  issue 
his  warrant,  under  the  seal  of  the  Commonwealth,  to  some  officer  authorized 
to  serve  warrants  in  criminal  cases,  directing  him  at  the  expense  of  the 
agent  making  the  demand,  at  a  time  designated  in  the  warrant,  to  take  and 
transport  such  person  to  the  line  of  this  State,  and  there  deliver  him  over 
to  such  agent,  and  such  officer  may  require  aid  as  in  criminal  cases. 

Sec.  4.  Application  fob  Wbit  of  Habeas  Cobpus.  No  person  arrested 
upon  such  warrant  shall  be  delivered  over  to  such  agent  of  a  State  or  Ter- 
ritory imtil  he  has  been  notified  of  the  demand  made  for  his  surrender,  and 
had  opportunity  to  apply  for  a  writ  of  Jiaheas  corpus,  if  he  claimed  such 
right  of  the  officer  making  the  arrest  ;  and  when  such  writ  is  applied  for, 
notice  thereof,  and  of  the  time  and  place  of  hearing  thereon,  shall  be  given 
to  the  Attorney-General,  or  other  prosecuting  officer  for  the  district  witliin 
which  the  arrest  was  made. 

Sec.  6.  Penalty.  An  officer  who  delivers  over  to  such  agent  for  extradi- 
tion a  person  in  his  custody  upon  such  warrant  without  having  complied 
with  the  provisions  of  the  preceding  section,  shall  forfeit  a  sum  not  exceed- 
ing $1,000. 

Sec.  6.    Fees,  how  Paid.    If  the  application  for  the  arrest  of  a  fugi- 
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tive  from  the  justice  of  the  State  is  complied  with  and  an  agent  appointed, 
hia  account  shall  be  audited  and  paid  by  the  State. 

Sbo.  7.  Arbbst  bt  Magibtbatbs.  When  a  person  is  found  in  this  State 
charged  with  an  offense  committed  in  another  State  or  Territory,  and  liable 
by  the  Constitution  and  laws  of  the  United  States  to  be  delivered  over  upon 
the  demand  of  the  executive  of  such  other  State  or  Territory,  any  court 
or  magistrate  authorized  to  issue  warrants  in  criminal  cases  may,  upon  cam- 
plaint  under  oath  setting  forth  the  offense  and  such  other  matters  as  are 
necessary  to  bring  the  case  within  the  provisions  of  law,  issue  a  warrant  to 
bring  the  person  charged  before  the  same,  or  some  other  court  or  magis- 
trate within  the  State,  to  answer  to  such  complaint  as  in  other  cases. 

Sbo.  8.  Whbn  FuGrrrvs  mat  oiyb  Rbcoonizakcb,  btc.  If,  upon  the 
examination  of  the  person  charged,  it  appears  to  the  court  or  magistrate 
that  there  is  reasonable  cause  to  believe  that  the  complaint  is  true,  ajid  that 
such  person  may  be  lawfully  demanded  of  the  executive,  he  shall,  if  not 
charged  with  a  capital  crime,  be  required  to  recognize  with  sufficient  sure- 
ties in  a  reasonable  sum  to  appear  before  such  court  or  magistrate  at  a  future 
day  (allowing  a  reasonable  time  to  obtain  the  warrant  of  the  executive), 
and  to  abide  the  order  of  the  court  or  magistrate.  • 

Sec.  9.  Fugitivb,  when  to  be  OoHMnTBD,  etc.  If  such  person  does 
not  so  recognize,  he  shall  be  committed  to  prison  and  there  detained  until 
such  day,  in  like  manner  as  if  the  offense  charged  had  been  committed 
within  this  State ;  and  if  the  person  recognizing  fails  to  appear  according 
to  the  condition  of  his  recognizance,  he  shall  be  defaulted,  and  like  pro- 
ceedings shall  be  had  as  in  case  of  other  recognizances  entered  into  before 
such  court  or  magistrate.  If  the  person  is  charged  with  a  capital  crime, 
he  shall  be  committed  to  prison  and  there  detained  until  the  day  so  ap- 
pointed for  his  appearance. 

Sec.  10.  Proceedings,  how  Conducted.  If  the  person  so  recognized 
or  committed  appears  before  the  court  or  magistrate  upon  the  day  ordered, 
he  shall  be  discharged  unless  he  is  demanded  by  some  person  authorized  by 
the  warrant  of  the  executive  to  receive  him,  or  unless  the  court  or  magis- 
trate sees  cause  to  commit  him  or  to  require  him  to  recognize  anew  for  his 
appearance  on  some  other  day,  and  if,  when  ordered,  he  does  not  so  recog- 
nize, he  shall  be  committed  and  detained  as  before ;  provided^  that  whether 
the  person  charged  is  recognized,  committed,  or  discharged,  any  person  au- 
thorized by  the  warrant  of  the  executive  may,  at  all  times,  take  him  into 
custody,  and  the  same  shall  be  a  discbarge  of  the  recognizance,  and  not  be 
deemed  an  escape. 

Sec.  11.  Expenses.  The  complainant  in  such  case  shall  be  answerable 
for  all  actual  costs  and  charges,  and  for  the  support  in  prison  of  any  per- 
son so  committed,  to  be  paid  in  like  manner  as  by  a  creditor  for  his  debtor 
committed  on  execution.  If  the  charge  for  support  in  prison  is  not  so  paid, 
the  jailer  may  discharge  such  person  in  like  manner  as  if  he  had  been  com- 
mitted on  an  execution. 
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XYIII.   Michigan. 

[From  Howell's  Statutes,  1882,  chap.  838,  title  XI,  §§  9622-0627,  vol.  2, 
pages  2312-2314;  also,  §§  0555  and  b939,  vol.  2,  pages  2299  and  2172.] 

Section  9622  (6121,  8006).  Sec.  8.  Duty  of  Governor  in  case  of 
FuGiTiyES.  If  the  Governor  shall  be  satisfied  that  the  demand  is  conform- 
able to  law  and  ought  to  be  complied  with,  he  shall  issue  his  warrant,  under 
the  seal  of  the  State,  authorizing  the  agents  who  make  such  demand,  either 
forthwith,  or  at  such  time  as  shall  be  designated  in  the  warrant,  to  take 
and  transport  such  person  to  the  line  of  this  State,  at  the  expense  of  such 
agents,  and  shall  also  by  such  warrant  require  the  civil  officers  within  this 
State  to  afford  all  needful  assistance  in  the  execution  thereof. 

Sec.  9628  (6122,  8007).  Sec.  9.  Arrest  of  FnoiTrvES  by  Magistrates. 
Whenever  any  person  shall  be  found  within  this  State  charged  with  any 
offense  committed  in  any  other  State  or  Territory,  and  liable  by  the  Con- 
stitution and  laws  of  the  United  States  to  be  delivered  over  upon  the  de- 
mand  of  the  Governor  of  such  other  State  or  Territory,  any  court  or  mag- 
istrate authorized  to  issue  warrants  in  criminal  cases,  may,  upon  complaint 
on  oath,  setting  forth  the  offense,  and  such  other  matters  as  are  necessary 
to  bring  the  case  within  the  provisions  of  the  law,  issue  a  warrant  to  bring 
the  person  so  charged  before  the  same  or  some  other  court  or  magistrate, 
within  this  State,  to  answer  to  such  complaint  as  in  other  cases. 

Sec.  9624  (6123,  8008).  Sec.  10.  Required  to  Recognize.  If,  upon 
the  examination  of  the  person  charged,  it  shall  appear  to  the  court  or  mag- 
istrate that  there  is  reasonable  cause  to  believe  that  the  complaint  is  true, 
and  that  such  person  may  be  lawfully  demanded  of  the  Governor,  he  shall, 
if  not  charged  with  a  capital  crime,  or  with  murder  in  the  first  degree,  be 
required  to  recognize,  with  sufficient  sureties,  in  a  reasonable  sum,  to  ap- 
pear before  such  court  or  magistrate  at  a  future  day,  allowing  a  reasonable 
time  to  obtain  the  warrant  of  the  Governor,  and  to  abide  the  order  of 
such  court  or  magistrate  in  the  premises. 

Seo.  9625  (6124,  8009).  Sec.  11.  Refusal  to  Recognize.  If  such 
person  shall  not  recognize,  or  if  he  shall  be  charged  with  a  capital  crime, 
or  with  the  crime  of  murder  in  the  first  degree,  he  shall  be  committed  to 
prison  and  there  detained  until  sudh  day,  in  like  manner  as  if  the  offense 
charged  had  been  committed  within  this  State ;  and,  if  the  person  so  rec- 
ognizing shall  fail  to  appear  according  to  the  condition  of  his  recogni- 
zance, he  shall  be  defaulted,  and  the  same  proceedings  shall  be  had  as  in  the 
case  of  other  recognizances  entered  into  before  such  court  or  magistrate. 

Sec  9626  (6125,  8010).  Sec.  12.  How  to  be  Proceeded  with.  If  the 
person  so  recognized  or  committed  shall  appear  before  the  court  or  magis- 
trate upon  the  day  ordered,  he  shall  be  discharged,  unless  he  shall  be  de- 
manded by  some  person  authorized  by  the  warrant  of  the  Governor  to  re- 
ceive him,  or  unless  the  court  or  magistrate  shall  see  cause  to  commit  him, 
or  to  require  him  to  recognize  anew  for  his  appearance  at  some  other  day ; 
and  if,  when  ordered,  he  shall  not  so  recognize,  he  shall  be  committed  and 
detained  as  before:  Provided^  that  whether  the  person  so  charged  shall  be 
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recognized,  committed,  or  discharged,  any  person  authorized  by  the  war- 
rant of  the  Governor  may,  at  all  times,  take  him  into  custody,  and  the 
same  shall  be  a  discharge  of  the  recognizance,  if  any,  and  shall  not  be 
deemed  an  escape. 

Sec.  9627  (6126,  8011).  Ssc.  18.  Exfeksbs,  how  Paid.  The  complain- 
ant in  any  such  case  shall  be  answerable  for  all  the  actual  costs  and 
charges,  and  for  the  support  in  prison  of  any  person  so  conmiitted,  to  be 
paid  weekly,  or  otherwise,  as  may  be  ordered  by  the  court  or  magistrate ; 
and,  if  the  charge  for  his  support  in  prison  shall  not  be  so  paid,  the  jailer 
may,  on  the  failure  of  the  complainant,  discharge  such  person  from  his  im- 
prisonment. 

Sec.  9555  (7944).  Sbc.  8.  Examination  op  Fugititb.  No  information 
shall  be  filed  against  any  person  for  any  offense  until  such  person  shall  hare 
had  a  preliminary  examination  therefor,  as  provided  by  law,  before  a  jus- 
tice of  the  peace,  or  other  examining  magistrate  or  officer,  unless  such  per- 
son shall  waive  his  right  to  such  examination:  Provided^  however,  that  in- 
formation may  be  filed  without  such  examination  against  fugitives  from 
justice,  and  any  fugitive  from  justice  against  whom  an  information  shall 
be  filed  may  be  demanded  by  the  Governor  of  this  State  of  the  executive 
authority  of  any  other  State  or  Territory,  or  of  any  foreign  government,  in 
the  same  manner,  and  the  same  proceedings  may  be  had  thereon  as  pro- 
vided by  law  in  like  cases  of  demand  upon  indictment  filed. 

*  ii(  *  *  *  *  * 

Seo.  8939  (5575,  7362).  Sec.  1.  Duty  op  Shkripps.  It  shall  be  the  duty 
of  the  sherifi^s  of  the  several  counties  of  this  State  to  receive  into  their  re- 
spective jails  and  keep  all  prisoners  who  shall  be  committed  to  the  same 
by  virtue  of  any  civil  process  issued  by  any  court  of  record  instituted  un- 
der the  authority  of  the  United  States,  until  they  shall  be  discharged  by 
the  due  course  of  the  laws  of  the  United  States,  in  the  same  manner  as  if 
such  prisoner  had  been  committed  by  virtue  of  process  in  civil  actions  i^ned 
under  the  authority  of  this  State ;  and  every  such  sheriff  may  receive  to  his 
own  use  such  sums  of  money  as  shall  be  payable  by  the  United  St^ites  for 
the  use  of  the  said  jails:  Provided^  that  nothing  in  this  or  the  next  suc- 
ceeding section  contained  shall  be  construed  to  authorize  or  require  any 
sheriff  or  other  officer  to  receive  into  or  detain,  or  permit  any  person 
to  receive  into  or  detain  in  any  of  said  jails  or  other  public  buildings,  any 
person  claimed  as  a  fugitive  slave.  And,  provided furthery  that  every  sheriff 
or  other  officer,  or  keeper  of  a  prison,  is  hereby  peremptorily  prohibited 
from  receiving  or  detaining,  or  permitting  to  be  received  or  detained,  in 
any  such  jaUs  or  other  public  buildings,  any  such  fugitive  slave  as  afore- 
said; every  sheriff  or  other  officer,  or  keeper  of  a  prison,  who  shall  offend 
against  the  last  preceding  provision  of  this  section  shall  be  liable  to  an  in- 
dictment for  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine 
of  $1,000  and  be  imprisoned  in  the  county  jail  one  year.  (As  amended 
Laws  of  1855,  p.  415,  Feb.  18,  act  415.) 
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XIX.  MnmssoTA, 

[From  the  statates  of  Minnesota,  Young,  1878,  chap  103,  §§  1-7,  pages 
926>9d8»  as  amended  by  Laws  1879,  chap.  44  and  chap.  120,  title  1,  §  4,  page 
968.] 

Section  L  Asbnts  to  Dbicakd  FuomvBS.  The  €k>yernor  may,  in  any 
case  authorized  by  the  Constitution  and  laws  of  the  United  States,  appoint 
agents  to  demand  of  the  executive  authority  of  any  State  or  Territory,  any 
fugitive  from  justice,  or  any  person  charged  with  felony  or  any  other  crime 
in  this  State ;  and  whenever  an  application  is  made  to  the  Governor  for 
that  pxurpose,  the  Attomey-Gkneral,  when  required  by  the  Governor,  shall 
forthwith  investigate,  or  cause  to  be  investigated  by  any  county  attorney, 
the  grounds  of  such  application,  and  report  to  the  €k>vemor  all  material 
circumstances  which  may  come  to  his  knowledge,  with  an  abstract  of  the 
evidence,  and  his  opinion  as  to  the  expediency  of  the  demand ;  and  the 
accounts  of  the  agents  appointed  for  such  purpose  shall,  in  all  cases,  be 
audited  by  the  €k>vernor,  and  paid  from  the  State  treasury :  Ptomded^  how- 
eoer,  that  the  Governor  when  issuing  his  warrant  shall  deliver  the  same  to 
the  sheriff  or  some  other  public  officer  of  any  county  in  this  State,  and  such 
officer,  upon  receipt  of  such  warrant,  shall  have  power  to  arrest  and  detain 
in  his  custody  the  person  whose  surrender  is  demanded,  but  no  such  person 
arrested  upon  such  warrant  shall  be  delivered  to  the  agent  designated 
therein,  or  to  any  other  person,  until  the  person  so  arrested  and  whose 
surrender  is  demanded  shall  be  notified  of  the  demand  made  for  his  sur- 
render, and  of  the  nature  of  the  criminal  charge  made  against  him,  and  not 
until  he  has  had  an  opportunity  to  apply  for  a  writ  of  hdhetu  corpus^  if  he 
claims  such  right,  of  the  officer  making  the  arrest.  When  such  writ  is 
applied  for  notice  thereof  and  of  the  time  and  place  of  the  hearing  thereon 
shall  be  given  to  the  Attorney- General  or  other  prosecuting  officer  of  the 
judicial  district  in  which  the  arrest  is  made.  Any  sheriJS  or  other  officer 
making  such  arrest  who  sliaU  deliver  over  to  the  agent  named  in  such 
warrant,  or  to  any  other  person,  for  extradition,  the  person  so  in  his  custody 
under  such  warrant,  without  having  complied  with  the  provisions  of  this 
act,  shall  upon  conviction  thereof  be  fined  in  any  sum  not  exceeding  one 
thousand  dollars,  or  imprisoned  in  the  common  jail  of  the  county  not  ex- 
ceeding six  months,  or  be  subject  to  both  fine  and  imprisonment  at  the  dis- 
cretion of  the  court    [As  amended  1879,  chap.  44,  §  1.] 

Sbc.  2.  Dieuaud  fbou  Anothbb  Statb.  When  a  demand  is  made  upon 
the  Governor  by  the  executive  of  any  State  or  Territory,  in  any  case 
authorized  by  the  Constitution  and  laws  of  the  United  States,  for  the 
delivery  over  of  any  person  chai^ged  in  such  State  or  Territory  with  treason, 
felony  or  any  other  crime,  the  Attorney-General,  when  required  by  the 
Governor,  shall  forthwith  investigate  the  ground  of  such  demand,  or  cause 
the  same  to  be  investigated  by  any  county  attorney,  and  report  to  the 
Governor  all  material  facts  which  may  come  to  his  knowledge  as  to  the 
situation  and  circumstances  of  the  person  so  demanded,  especially  whether 
he  is  held  in  custody,  or  is  under  recognizance,  to  answer  for  any  offense 

85 
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against  the  laws  of  the  State  or  of  the  United  States,  and  also  whether  mdi 
demand  is  made  according  to  law,  so  that  siich  person  oa^t  to  be  delivered 
up;  and  if  the  Gk>Yemor  is  notified  that  such  demand  is  oonfonnable 
to  law,  and  ought  to  be  complied  with,  he  shall  issue  his  warrant,  under 
the  seal  of  the  State,  authorizing  such  person  as  he  shall  name  therein, 
either  forthwith  or  at  the  time  designated  by  the  wairaat^  to  take  aad 
transport  the  person  so  demanded  to  the  line  of  the  State  at  the  expense  of 
the  State  or  Territoxyin  whose  name  such  person  may  have  been  demanded* 
and  to  deliver  over  such  person,  at  the  line  of  the  State,  to  the  agent  of  (be 
State  or  Territoxy  making  such  demand ;  and  shall  also,  by  such  warrant, 
require  the  civil  officers  within  this  State  to  afford  all  needful  AasLstance  ui 
the  execution  thereof.     [As  amended  1874,  chap.  15,  §  1.] 

Sec.  8.  Aeiusst  of  FuarriYBS  bt  Maqistbates.  Whenever  any  person 
is  found  within  this  State  charged  with  any  ofEense  committed  in  any  State 
or  Territory,  and  liable  by  the  Constitution  and  laws  of  the  United  States 
to  be  delivered  over  upon  the  demand  of  the  executive  of  such  State  or 
Territory,  any  court  or  magistrate  authorized  to  issue  warrants  in  criminsl 
cases  may,  upon  complaint  under  oath,  setting  forth  the  offense  aad  sndi 
other  matters  as  are  necessary  to  bring  the  case  within  the  piovisioDS  of 
law,  issue  a  warrant  to  bring  the  person  so  charged  befcwe  the  same  or 
some  other  court  or  magistrate  within  the  county  where  such  person  it 
found. 

Sbc.  4.  Mat  anrs  Rbooonizavob  whbic — FaiiiTT&b  to  Apfbab.  If, 
upon  examination  of  the  person  charged,  it  appears  to  the  court  or  magis- 
trate there  is  reasonable  cause  to  believe  that  the  complaint  is  true,  and 
that  such  person  may  be  lawfully  demanded  of  the  Governor,  he  shaU,  if 
the  offense  is  bailable,  be  required  to  recognize  with  sufficient  sureties,  in 
a  reasonable  sum,  to  appear  before  such  court  or  magistrate  at  a  future  day, 
allowing  a  reasonable  time  to  obtain  the  warrant  of  the  executiTe,  and  to 
abide  the  order  of  the  court  or  magistrate,  and  if  such  person  shall  not  so 
recognize,  he  shall  be  committed  to  prison,  and  there  detained  until  such 
day,  in  like  manner  as  if  the  offense  charged  had  been  committed  within 
this  State;  and  if  the  person  so  recognizing  fails  to  appear  according  to  the 
condition  of  his  recognizance,  he  shall  be  defaulted,  and  the  like  proceed- 
ing shall  be  had  as  in  case  of  other  recognizances  entered  into  before  such 
court  or  magistrate ;  but  if  the  offense  is  not  bailable,  he  shall  be  comr 
mitted  to  prison,  and  there  detained  until  the  day  so  appointed  for  his 
appearance  before  the  court  or  magistrate. 

Sbc.  5.  Shall  be  Dischaboed,  weobn.  If  the  person  so  recognized  or 
committed  appears  before  the  court  or  magistrate  upon  the  day  ordered  he 
shall  be  discharged  unless  he  is  demanded  by  some  persou  authorized  by 
the  warrant  of  the  executive  to  receive  him,  or  unless  the  court  or  magis- 
trate sees  cause  to  commit  him,  or  to  require  him  to  recognize  anew,  for 
his  appearance  at  some  other  day ;  end  if,  when  ordered,  he  shall  not  so 
recognize,  he  shall  be  committed  and  detained  as  before  provided;  whether 
the  person  so  discharged  is  recognized,  committed  or  discharged,  any  per- 
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Bon  ftnthorized  by  the  warrant  of  the  execative  may  at  all  times  take  him 
into  custody,  and  the  same  is  a  discharge  of  the  recognizance,  if  any,  and 
shall  not  be  deemed  an  escape. 

Sec.  6.  Cohplainakt  Liable  for  Expbkbbs.  The  complainant  in  such 
case  shall  be  answerable  for  the  actual  costs  and  charges,  and  for  the  sup- 
}>ort  in  prison,  of  any  person  so  committed,  and  shall  advance  to  the  jailer 
one  week^s  board  at  the  time  of  commitment,  and  so  from  week  to  week  so 
long  as  such  persons  shall  remain  in  jail ;  and  if  he  fails  so  to  do,  the  jailer 
may  forthwith  discharge  such  person  from  custody. 

Sec.  7.  Convetihg  Pbisohbbs  through  this  State.    Any  person  who 

has  been  or  shall  be  convicted  of  or  charged  with  any  crime,  in  any  other 

State  or  Territory  of  the  United  States,  and  who  shall  be  lawfully  in  the 

custody  of  any  officer  of  the  State  or  Territory  where  such  offense  is  claimed 

to  have  been  committed,  may  be  by  said  officer  conveyed  from  and  through 

this  State,  for  which  purpose  said  officer  shall  have  all  the  powers  in  regard 

to  the  control  and  custody  of  said  prisoner,  that  an  officer  of  this  State  has 

over  a  prisoner  in  his  charge.     [1877,  chap.  104,  §  1.] 

*  *  *  ♦  4>  *  * 

Sec.  4.  Fugitives  to  bb  xbft  in  any  Jail.  Any  county  jail  may  be  used 
for  the  safe-keeping  of  any  fugitive  from  justice  in  this  State,  in  accordance 
with  the  provisions  of  any  act  of  Congress ;  and  the  jailer  shall  be  entitled 
to  reasonable  compensation  for  the  support  and  custody  of  such  fugitive 
from  the  officer  having  him  in  custody. 


XX.  Mississippi. 

[From  Tievised  Code  of  Mississippi,  Campbell,  1880,  chap.  7,  {  198,  page 
94;  and  chap.  78,  g§  3120-8125,  pages  798,  799.] 

Section  198.  Duty  of  Governor  as  to  Arrest  oFFuGmvEs.  It  shall 
be  the  duty  of  the  Governor  of  this  State,  on  demand  made  by  the  executive 
authority  of  any  other  State,  Territory  or  district,  for  any  person  charged, 
on  affidavit  or  indictment,  in  such  other  State,  Territory  or  district,  with  a 
criminal  offense  (and  who  shall  have  fled  from  justice,  and  be  found  in  this 
State),  accompanied  with  a  copy  of  such  affidavit  or  indictment,  certified  as 
authentic  by  such  executive  authority,  to  cause  such  offender  to  be  arrested 
and  delivered  up  to  the  authority  of  such  State,  Territory  or  district,  for 
removal  to  the  jurisdiction  having  cognizance  of  such  offense,  upon  the 
payment  of  the  costs  and  expenses  consequent  on  such  arrest;  and  it  shall 
be  the  duty  of  the  Governor,  in  like  manner,  to  demand  and  receive  fugi- 
tives from  justice,  for  offenses  committed  in  this  State. 

******* 

Seo.  8120.  Arrest  of  FuomvEs  bt  Magistrates.  Any  justice  of  the 
peace  or  other  conservator  of  the  peace,  upon  complaint  on  oath  made 
before  him,  or  on  other  satisfactory  evidence,  that  any  person  found  within 
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this  State  has  committed  treason,  felony  or  other  crime,  in  some  other  State 
or  Territory,  and  has  fled  from  justice,  may  issue  a  warrant  for  the  arrest 
of  such  person,  as  if  the  offense  had  been  committed  in  this  State. 

Sbo.  8121.  Bail,  how  Fubnibhbd.  If  it  shall  appear  to  the  justice  of 
the  peace  or  other  officer  before  whom  such  person  shall  be  brought,  that 
there  is  reasonable  cause  to  believe  that  the  complaint  is  true,  he  shall^  if 
the  prisoner  would  be  entitled  to  bail,  if  the  offense  had  been  conunitted  in 
this  State,  require  him  to  furnish  bail  to  appear  before  the  circuit  court  of 
the  county  at  its  next  term  and  from  day  to  day  and  term  to  term  until  dis- 
charged by  law,  and,  if  such  person  shall  not  give  bail  with  sufficient  sure- 
ties  as  required,  he  shall  be  committed  to  jail  until  he  shall  give  sach  biil, 
or  until  he  shall  be  discharged  as  hereinafter  provided.  If  such  person 
would  not  be  bailable,  if  the  offense  charged  had  been  committed  in  this 
State,  he  shall  be  committed  to  jail  to  remain  until  discharged  as  herein- 
after  provided. 

Sec.  8122.  Pbogbedinos  Thbrboit.  Any  recognizanceor  bond  so  taken 
shall  be  delivered  at  once  to  the  clerk  of  the  circuit  court  before  which  the 
party  is  bound  to  appear,  and  like  proceeding  shall  be  had  thereon  as  in 
case  of  other  recognizances  to  appear  he  fore  said  court 

Seo.  8123.  DuTT  OF  CoMMTTTmo  Maoibtbatb.  The  justice  of  the  peace 
or  other  officer  recognizing  or  committing  such  person  shall  immediately 
report  the  fact  to  the  Governor  of  this  State,  who  shall  thereupon  commu- 
nicate the  information  to  the  executive  of  the  State  or  Territory  in  which 
the  offense  is  charged  to  have  been  conmiitted. 

Sec. '8124.  Whbn  Fuoitiyb  to  be  Dibcharobd.  If  the  person  so  recog- 
nized shall  appear  before  the  circuit  court,  according  to  his  obligation,  he 
shall  be  discharged  by  such  court,  unless  he  shall  be  demanded  by  some 
person  authorized  by  the  Governor  of  this  State  to  demand  him,  or  unless 
such  court  shall  commit  him,  if  he  was  improperly  admitted  to  bail,  or  shall 
recognize  him  anew,  if  his  recognizance  be  insufficient,  or  shall  order  his 
recognizance  as  first  given  to  continue  in  force  for  a  longer  time ;  but  any 
such  person  may,  at  any  time,  be  taken  into  custody  by  any  person  author- 
ized by  the  Governor  of  this  State,  and  such  taking  into  custody  shall  be  a 
discharge  from  any  recognizance  he  may  have  given. 

Sec.  8125.  Costs  akd  Jail  Fees.  The  person  making  complaint  to  pro- 
cure the  arrest  of  any  person,  as  above  provided  for,  shall  be  answerable 
for  all  the  costs  of  the  arrest  and  trial,  and  for  the  jail  fees  of  any  person 
committed  to  jail ;  and  the  justice  of  the  peace  or  other  officer  applied  to 
may  require  such  deposit  of  money,  or  security,  for  the  payment  of  all 
costs,  charges  and  fees  in  such  proceeding  as  he  thinks  reasonable,  and  may 
refuse  to  issue  a  warrant,  or  to  commit  a  person  to  jail,  or  do  any  thing  in 
such  matter  until  compliance  with  his  requirement  of  a  deposit  or  other 
security  for  the  payment  of  the  costs  and  jail  fees  likely  to  be  incuired. 
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XXL  MiSSOXTBI. 

[From  the  Revised  Statutes  of  Missouri,  1879,  chap.  108,  §§  6701-5719, 
▼oL  2,  pages  1120-1122.] 

Sectioit  6701.  GoYBRNOR  TO  IssxTB  WARRANT,  WHEN.  Whenever  the  ex- 
ecutive of  any  other  State  shall  demand  of  the  executive  of  this  State  any 
person  as  a  fugitive  from  justice,  and  shall  have  complied  with  the  requi- 
sites of  the  act  of  Congress  in  that  case  made  and  provided,  it  shall  be  the 
duty  of  the  executive  of  this  State  to  issue  his  warrant,  under  the  seal  of 
the  State,  directed  to  any  sheriff,  coroner  or  other  person  whom  he  may 
think  fit  to  intrust  with  the  execution  of  such  warrant.     [Q*.  S.  869,  §  1.] 

Sec.  6702.  Warrant  to  Givb  what  Authority.  The  warrant  shall 
authorize  the  officer  or  person  to  whom  it  is  directed,  to  arrest  the  fugitive 
anywhere  within  the  limits  of  this  State,  and  convey  him  to  any  place 
therein  named,  and  shall  command  all  sheriffs,  coroners,  constables  and 
other  officers  to  whom  the  warrant  may  be  shown,  to  aid  and  assist  in  the 
execution  thereof.     [G.  S.  869,  §  2.] 

Sec.  6703.  Where  and  how  Executed.  Everv  warrant  so  issued 
may  be  executed  in  any  part  of  the  State,  and  the  officer  or  person*  to  whom 
it  is  directed  shall  have  the  same  power  to  command  assistance  therein,  and 
in  receiving  and  conveying  to  the  proper  place  any  person  duly  arrested  by 
virtue  thereof,  as  sheriffs  and  other  officers,  by  law,  have  in  the  execution 
of  civil  or  criminal  processes  directed  to  them,  with  like  penalties  on  those 
who  refuse  their  assistance.     [G.  S.  869,  §  8.] 

SEa  6704.  Power  and  Duty  of  Officer  Arresteno.  The  officer  or 
person  executing  such  warrant  may,  when  necessary,  confine  the  prisoner 
arrested  by  him  in  the  jail  of  any  county  through  which  he  may  pass,  in 
conveying  such  prisoner  to  the  place  commanded  in  the  warrant ;  and  the 
keeper  of  such  jail  shall  receive  and  safely  keep  such  prisoner  until  the 
person  having  him  in  charge  shall  be  ready  to  proceed  on  his  route.  [G.  S. 
869,  §4.] 

Sec.  6706.  Expenses,  how  Paid.  The  expenses  which  may  accrue 
tinder  the  foregoing  sections  of  this  chapter  shall  be  paid  by  the  State  or 
Territory  making  the  demand  of  such  fugitive  from  justice.  [Laws  1877,  p. 
206,  §  1.] 

Sec.  6706.  Judge  or  Justice  may  Issue  WARRAirr,  when.  When- 
ever any  person  within  this  State  shall  be  charged,  on  the  oath  or  affirma- 
tion of  any  credible  witness,  before  any  judge  or  justice  of  a  court  of  record, 
or  a  justice  of  the  peace,  with  the  commission  of  any  crime  in  any  other 
State  or  Territory  of  the  United  States,  and  that  he  fled  from  justice,  it 
shall  be  lawful  for  the  judge  or  justice  to  issue  his  warrant  for  the  appre- 
hension of  the  party  charged.     [G.  S.  869,  §  6.] 

Sec.  6707.  On  Examination,  Party  may  be  Committed.  If,  upon 
examination,  it  shall  appear  to  the  judge  or  justice  that  the  person  charged 
is  guilty  of  the  crime  alleged,  he  shall  commit  him  to  the  jail  of  .the 
county  ;  or  if  the  offense  is  bailable,  take  bail  for  his  appearance  at  the 
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next  term  of  the  court  of  the  county  having  criminal  jurisdiction.  [G-.  S. 
870,  §  7.] 

Sec.  5708.  PBOCBBDmos  on  Examination.  The  judge  or  justiee 
shall  proceed  in  the  examination  in  the  same  manner  as  is  required 
when  a  person  is  brought  before  such  officer,  charged  with  an  of- 
fense against  the  laws  ot  this  State,  and  shall  reduce  the  exaniination  to 
writing  and  make  return  thereof  as  in  other  cases,  and  shall,  also,  send  a 
copy  of  the  examination  and  proceedings  to  the  Governor  of  this  State 
without  deUy.     [G.  S.  870,  §  8.] 

Sbc.  6709.  Duty  of  the  Gotsrnor.  If,  in  the  opinion  of  the  Gover- 
nor, the  examination  contains  sufficient  evidence  to  warrant  the  finding  of 
an  indictment,  he  shall  forthwith  notify  the  executive  of  the  State  or  Terri- 
tory in  which  the  crime  is  alleged  to  have  been  committed,  of  the  proceed- 
ings against  the  person  arrested,  and  that  he  will  be  delivered  on  demand, 
without  requiring  a  copy  of  an  indictment  to  accompany  the  demand.  [G. 
S.  870,  J  9.] 

Sbo.  6710«  Offender  to  be  DsLrvBRED  upon  Dbicand.  Where  a 
demand  shall  be  made  for  the  offender,  the  Gh>vernor  shall  forthwith  issue 
his  warrant,  under  the  seal  of  the  State,  to  the  sheriff  of  the  county 
wherein  the  party  charged  is  committed  or  bailed,  commanding  him  to 
surrender  the  accused  to  such  messenger  as  shall  be  therdn  named,  to  be 
conveyed  out  of  the  State.     [G.  S.  870,  §  10a.] 

Sec.  5711.    If.  at  Labob  on  Bail,   Shebiff   Authorizbd  to  taxx 

Hdc.    If  the  accused  shall  be  at  large,  on  bail  or  otherwise,  it  shall  be 

lawful  for  the  sheriff  to  arrest  him  forthwith,  anywhere  within  the  State, 

and  to  surrender  him  agreeably  to  the  command  of  the  warrant.     [G.  S. 

870,  g  11.] 
Sec.  5712.  CiROUTr  Ooxtbt  mat  Disoharoe.    In  all  cases  where  the  party 

shall  have  been  admitted  to  bail  and  shall  appear,  according  to  the  condi- 
tion of  his  recognizance,  and  he  shall  not  have  been  demanded,  the  court 
may  discharge  the  recognizance  or  continue  it,  according  to  the  circum- 
stances of  the  case  —  such  as  distance  of  the  place  where  the  offense  is 
alleged  to  have  been  committed,  the  time  since  the  arrest^  the  nature  of  the 
evidence,  and  the  like.     [G.  S.  870,  f  12.] 

Sbc.  5713.  Libcitation  of  Impbisonicent.  In  no  case  shall  the  party  be 
kept  in  prison  or  held  to  bail  beyond  the  end  of  the  second  term  of  the 
court  after  the  arrest,  and  if  no  demand  is  made  for  him  within  that  time, 
he  shall  be  discharged.     [G.  8.  870,  |  13.] 

Sec.  5714.  Rbooontzanck  to  Inure  to  Statb.  When  any  such  reoog- 
nizttuce  shall  be  forfeited,  it  shall  inure  to  the  benefit  of  the  State.  [G.  S. 
870,  §  14.] 

Sbo.  5715.  Sbcubitt  for  Costs.  When  a  complaint  shall  be  made 
against  any  person,  as  provided  by  this  chapter,  the  judge  or  justiee  shall 
take  from  the  proseeutor  a  bond  to  the  clerk  of  the  court,  with  sufficient 
security  to  secure  the  payment  of  the  costs  and  expenses  which  may  accrue 
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by  occaeion  of  the  arrest  and  detention  of  the  party  charged^  which  bond 
shall  be  certified  and  retarned,  with  the  examination,  to  the  office  of  the 
clerk  of  the  court  having  criminal  jurisdiction.     [G.  S.  870,  §  15.] 

Sec.  5716.  Costs,  how  Collsotbd.  Upon  the  determination  of  the 
proceedings  in  that  court  the  clerk  may  issue  fee  bills,  which  shall  be 
served  on  the  principal  and  securities  in  the  bond  by  the  sheriff  in  the 
aame  manner  as  oth^r  fee  bills,  for  which  service  the  sheriff  shall  be  allowed 
the  same  fees  as  for  serving  notices.     [G.  S.  870,  §  16.  ] 

Sbo.  5717.  If  not  Paid,  Ezbcution  to  Issub,  whbn.  If  the  costs  and 
charges  are  not  paid  on  or  before  the  first  day  of  the  next  term  of  the 
court,  nor  any  cause  shown  why  they  should  not  be  paid,  the  clerk  may 
issue  execution  £or  the  same  against  the  parties  on  whom  the  fee  bills  were 
served.     [G.  S.  870,  §  17.] 

Bbo.  5718.  PsBCBDmo  Sections  Construed.  Nothing  in  the  two  pre- 
ceding sections  shall  be  construed  to  prevent  the  clerk  from  institating  suit 
on  such  bond  for  the  recovery  of  the  costs  azid  charges.     [G.  S.  871,  §  18.] 

Sec.  5719.  Bail  kat  be  Taken.  Whenever  any  person  shall  have  been 
committed  to  the  jaU  of  the  county  upon  examination  for  a  bailable  offense, 
under  the  provisions  of  this  chapter,  he  may  be  let  to  bail  with  sufficient 
security  for  his  appearance  at  the  next  term  of  the  court  of  the  county 
having  criminal  jurisdiction,  by  the  court  or  judge  of  the  court  having 
criminal  jurisdiction,  or  by  any  judge  or  justice  of  the  county  court.  [G. 
8.  871,  i  19.] 


XXII.  Nebraska. 

[From  the  Compiled  Statutes  of   Nebraska,   Brown,   1881,   chap.  80, 
830-334,  pages  716,  717.] 

Section  830.  Abbest  of  FuaiTrvBS  bt  Hagutbates.  When  an  affidavit 
shall  be  filed  before  any  judge  of  a  district  court,  or  any  judge  of  probate 
or  police  court,  or  any  justice  of  the  peace,  within  this  State,  setting  forth 
that  any  person  charged  with  the  commlsfdon  of  any  criminal  offense  against 
the  laws  of  any  other  State  or  any  of  the  Territories  of  the  United  States, 
and  which,  if  the  act  had  been  committed  in  this  State,  would,  by  the  laws 
thereof,  have  been  a  crime,  is  at  the  time  of  filing  such  affidavit  within  the 
county  where  the  same  may  be  filed,  it  shall  be  lawful,  and  it  is  hereby 
made  the  duty  of  such  judge  or  justice  of  the  peace  to  issue  his  warrant, 
directed  to  the  sheriff  or  any  constable  of  the  county,  commanding  him 
forthwith  to  arrest  and  bring  before  the  officer  issmi^g  rueh  writ  the  person 
so  charged. 

Sec.  331.  I<xakination.  When  the  person  arrested,  as  provided  in  the 
last  preceding  section,  shall  be  brought  before  the  officer  issuing  such  war- 
rant, it  shall  be  lawful,  and  it  is  hereby  made  the  duty  of  such  officer  to 
hear  and  examine  such  charge,  and  upon  proof  by  him  adjudged  to  bo 
sufficient,  to  commit  such  person  to  the  jail  of  the  county  in  which  such 
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examination  shall  take  place,  or  cause  sach  person  to  be  delivered  to  flome 
saitable  person,  to  be  removed  to  the  proper  place  of  prosecution. 

Sec.  832.  Nones.  Whenever  any  person  is  committed  to  jail  by  any 
judge  or  justice  of  the  peace,  by  either  of  the  provisions  of  the  preceding 
section,  it  shall  be  the  duty  of  such  judge  or  justice  of  the  peace  forthwith 
to  give  notice,  by  letter  or  otherwise,  to  the  sheriff  of  the  county  in  which 
such  offense  shall  have  been  committed,  or  to  the  person  injured  by  such 
offense,  or  to  the  proper  authorized  agent  or  officer,  and  no  person  so  com- 
mitted shall  be  delayed  longer  in  jail  than  necessary  to  allow  a  reasonable 
time  to  the  person  so  notified,  after  he  shall  have  received  such  notice^  to 
apply  for  and  obtain  the  proper  requisition  for  the  person  so  committed. 

Sbc.  883.  Dbhand  bt  Ezbctttivb  of  another  State.  Whenever  a 
demand  is  made  upon  the  Governor  of  thia  State  by  the  executive  of  any 
other  State  or  Territory,  in  any  case  authorized  by  the  Constitution  and 
laws  of  the  United  States  for  the  delivery  of  any  person  charged  in  such 
State  or  Territory  with  any  crime,  if  such  person  is  not  held  in  custody  or 
under  bail  to  answer  for  any  offense  against  the  laws  of  the  United  States 
or  of  this  State,  he  shall  issue  his  warrant  under  tlie  seal  of  the  State, 
authorizing  the  agent  who  makes  the  demand,  either  forthwith  or  at  sach 
time  as  may  be  designated  in  the  warrant,  to  take  and  transport  such  per- 
son to  the  line  of  this  State,  at  the  expense  of  such  agent,  and  may  also 
by  such  warrant  require  all  peace  officers  to  afford  needful  assistance  in  the 
execution  thereof. 

Sec.  884.  Agehts  to  Forbiok  Govebsmehts.  The  €rovemor  of  this 
State  may,  in  any  case  authorized  by  the  Constitution  and  laws  of  the 
United  States,  appoint  agents  to  demand  of  the  executive  authority  of  any 
foreign  government,  any  fugitive  from  justice,  charged  with  treason  or 
felony,  and  the  accounts  of  the  agents  appointed  must  be  audited  by  the 
auditor,  and  paid  out  of  the  State  funds. 


XXm.  Nevada. 

[From  Compiled  Laws  of  Nevada,  1878,  §§  2378-2286,  vol  1,  pages  648, 
540.] 

(§2278.)  Section  658.  FuomvES  to  be  Delyered  up.  A*person 
charged,  in  any  State  or  Territory  of  the  United  States,  with  treason,  felony 
or  other  crime,  who  shall  flee  from  justice  and  be  found  in  this  State,  shall,  on 
demand  of  the  executive  authority  of  the  State  or  Territory  from  which  he 
fled,  be  delivered  up  by  the  Governor  of  this  Territoxy,  to  be  removed  to 
the  State  or  Territory  having  jurisdiction  of  the  crime. 

(§  2279.)  Sec.  654.  How  Afpbehikdbd.  A  magistrate  may  issue  a  warrant 
f6r  the  apprehension  of  a  person  so  charged,  who  shall  flee  from  justice  and 
be  found  in  this  State. 

(§  2280.)  Sbc.  655.  PROCBEDmas  for  Arrest  ajxd  CoMMmoENT.  The 
proceedings  for  the  arrest  and  commitment  of  the  person  charged  shall  be 
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in  all  respects  similar  to  those  provided  in  this  act  for  the  arrest  and  com- 
mitment of  a  person  charged  with  a  public  offense  committed  within  this 
State,  except  that  an  exemplified  copy  of  an  indictment  found,  or  other 
judicial  proceedings  had  against  him  in  the  State  or  Territory  in  which  he 
is  charged  to  have  committed  the  offense,  may  be  received  as  evidence 
before  the  magistrate. 

(§  2281.)  Skc.  666.  Same.  If,  from  the  examination,  it  appear  that  the 
person  charged  has  committed  treason,  felony  or  other  crime  charged,  the 
magistrate,  by  warrant  reciting  the  accusation,  shall  commit  him  to  the 
proper  custody  within  his  county,  for  a  time  to  be  specified  in  the  warrant, 
which  the  magistrate  may  deem  reasonable,  to  enable  the  arrest  of  the 
fugitive  under  the  warrant  of  the  executive  of  this  State,  on  the  requisition 
of  the  executive  authority  of  the  State  or  Territory  in  which  he  committed 
the  offense,  imless  he  give  bail  as  provided  in  the  next  section,  or  until  he 
be  legally  discharged. 

({  2282.)  8bc.  657.  Bail.  The  magistrate  may  admit  the  person  arrested 
to  bail  by  recognizance  with  sufficient  securities,  and  in  such  sum  as  he 
may  deem  proper,  for  his  appearance  before  him  at  a  time  specified  in  the 
recognizance,  and  for  his  surrender  to  be  arrested  upon  the  warrant  of  the 
Governor  of  this  State. 

(§  2283.)  Sbg.  658.  District  Attobnet  to  bk  Notified.  Immediately 
upon  the  arrest  of  the  person  charged,  the  magistrate  shall  give  notice  to 
the  district  attorney  of  the  district  of  the  name  of  the  person  and  the  cause 
of  the  arrest. 

(§  2284.)  Sec.  659.  Notice  to  Authobitt  of  State  HAYmo  Jubisdio- 
tion.  The  district  attorney  shall  immediately  thereafter  give  notice  to  the 
executive  authority  of  the  State  or  Territory,  or  to  the  prosecuting  attorney, 
or  presiding  judge  of  the  Criminal  Court  of  the  city  or  county,  within 
the  State  or  Territory  having  jurisdiction  of  the  offense,  to  the  end  that  a 
demand  may  be  made  for  the  arrest  and  surrender  of  the  person  charged. 

(S  2285.)  Sec.  660.  In  cebtaut  Event  to  be  Dischaboed.  The  person 
arrested  shall  be  discharged  from  custody  or  bail,  unless  before  the  expira- 
tion of  the  time  designated  in  the  warrant  or  recognizance,  he  be  arrested 
under  the  warrant  of  the  Gk)vemor  of  this  State. 

(§  2286.)  Sec.  661.  Rbtubn  of  Pbockedenos  to  Coitbt.  The  magistrate 
shall  make  return  of  his  proceedings  to  the  next  District  Court  of  the  county, 
which  shall  thereupon  inquire  into  the  cause  of  the  arrest  and  detention  of 
the  person  charged,  and  if  he  be  in  custody,  or  the  time  of  his  arrest  have  not 
elapsed,  the  court  may  discharge  him  from  detention,  or  may  order  his 
recognizance  of  bcul  to  be  canceled,  or  may  continue  his  detention  for  a 
longer  time,  or  may  readmit  him  to  bail,  to  appear  and  surrender  himself 
within  a  time  to  be  specified  in  the  recognizance. 

86 
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XXIY.  Nbw  Hampshirb. 

[FromOeBeral  Lsira  of  Kaw  Hampehire,  1878,  efaap.  964|  §§  1-13,  pages 
S99,  600.] 

Sbotiob  1.  AsBBar  of  FiromvBS  bt  Maoutratbs.  Wlioa  any  penoa 
ki  this  State  is  charged  with  an  offenae  oMnmitted  in  another  State,  and  ia 
liable  by  the  laws  of  the  United  States  to  be  deUvered  over  upon  deflnand 
of  the  executive  of  such  State,  any  court  or  justice  may,  upon  complaint 
on  oath  setting  forth  the  ofEense  and  other  matters  necessary  to  bring  the 
case  within  the  law»  issue  a  warrant  to  bring  the  pefson  so  charged  before 
him  or  some  other  justice,  to  aoawer  such  complaint. 

Sbo.  2.  Pbochbduicw  if  Offbnbb  la  Cafvtal.  If  upon  ezaminatiMi 
there  is  reasonable  cause  to  believe  that  the  complaint  is  true,  and  that  sach 
person  may  be  lawfully  demaoded  of  the  executive  of  this  State,  he  shall, 
if  charged  with  a  capital  offense,  be  committed  to  jail,  there  to  be  detained 
untU  a  day  so  appointed  as  to  allow  a  reasonable  time  to  obtain  the  war- 
rant of  such  executive. 

Sbc.  8.  Rbooohizakob  whbk  thb  Offbhsb  is  not  Catitau  If  such 
person  is  charged  with  an  offense  not  capital,  the  court  or  magistrate  may 
order  him  to  recognize,  with  sufficient  sureties,  to  appear  at  a  day  so  ap- 
pointed, and,  if  he  fails  to  recognize,  may  conunit  him  to  jail,  there  to  be 
detained  not  exceeding  thirty  days,  unless  sooner  discharged  by  due  course 
of  law. 

Sbc.  4.  Pbisobbb  Dibghabobd  mvLBsa  Dbmaiided,  wheb  A2n>  how. 
If  the  person  so  recognized  or  committed  appears  before  the  court  or  mag- 
istrate upon  the  day  ordered,  he  shall  be  discharged  unless  he  is  demanded 
by  some  person  authorized  by  the  warrant  of  the  executive,  to  receive 
him. 

Seo.  6.  Mat  bb  Abbbstbd,  Whbb.  Any  person  authorized  by  warrsnt 
of  the  executive  may  take  such  offender  into  custody  at  any  time,  whether 
recognized,  committed,  or  discharged,  and  such  taking  shall  be  a  diacharge 
of  the  recognizance,  if  any,  and  shall  not  be  deemed  an  escape. 

Sbo.  6.  Comfladtabt  to  fat  €k>6Ta,  whbb.  The  complainant  in  every 
such  case  shall  pay  all  the  actual  costs  and  charges,  and  tor  the  aupport  in 
jail  of  any  person  committed  as  af<Nresaid  at  the  rate  of  two  dollaia*  and 
fifty  cents  per  week,  and  shall  advance  the  money  therefor  from  time  to 
time,  or  give  to  the  jailer  satisfactory  security  therefor.  If  the  complain- 
ant neglects  for  twenty-four  hours  after  he  is  required  by  the  jailer  to  give 
such  security  or  advance  such  money,  the  jailer  may  discharge  him. 

Sko.  7.  GovBBNOB  TO  ExAMiKE  INTO  Gaubb.  When  a  demand  is  made 
upon  the  Gk>vemor  by  the  executive  of  any  other  State,  for  the  delivery 
over  of  any  person  charged  in  such  State  with  any  crime,  the  Attorney- 
General  or  any  other  prosecuting  officer,  when  required  by  the  Governor, 
shall  ascertain  and  report  to  the  €k>vemor  all  material  facts  known  relating 
to  the  case,  and  especially  whether  he  is  held  in  custody  or  is  under  recog- 
nizance to  answer  for  any  offense  against  the  laws  of  the  United  States,  or 
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of  this  State,  or  by  force  of  any  civil  process,  and  also  whether  such  demand 
is  made  oonf ormably  to  law,  so  that  such  person  ought  to  be  delivered 
up. 

Bbo.  8.  Whbn  to  Dslttbr  Up  aitd  How.  If  the  Gtovernor  is  satisfied 
that  the  demand  is  conformable  to  law  and  ought  to  be  complied  with,  he 
shall  issue  his  warrant,  under  the  seal  of  the  State,  authorizing  the  agent 
who  shall  make  such  demand,  either  forthwith  or  at  such  time  as  shall  be 
designated  in  the  warrant,  to  take  and  transport  such  person  to  the  line  of 
the  State,  at  the  expense  of  such  agent,  and  shall  also,  by  such  warrant, 
require  the  civil  officers  within  this  State  to  afford  all  needful  assistance  in 
the  execution  thereof. 

Sbo.  9.  Trassit  Thbouoh  thib  State.  When  any  offender  is  appre- 
hended in  any  neighboring  State,  and  it  may  be  necessary  to  carry  him 
through  this  State  to  the  place  whore  the  offense  was  committed,  any  jus- 
tice, upon  application  and  proof  that  lawful  process  has  issued  against  such 
offender,  shall  issue  a  warrant  under  his  hand  and  seal,  directed  to  any 
sheriff  or  his  deputy,  or  to  any  person  by  name  who  shall  be  sworn  to  the 
faithful  performance  of  his  duty,  authorizing  such  conveyance. 

Ssc.  10.  Mods  of  Pbocuedino  in  such  Case.  Such  person  or  officer 
shall  cause  such  offender  to  be  conveyed  to  the  line  of  this  State  next  to 
the  State  where  the  offense  was  committed,  there  to  be  delivered  to  some 
proper  officer  ready  to  receive  him,  and  all  persons  to  whom  such  warrant 
may  be  directed  are  required  to  obey  such  order,  upon  payment  or  tender 
of  the  lawful  fees  therefor. 

Sec.  11.  PowBBS  of  Officbbs  zn  such  Cases.  Any  sheriff,  deputy 
sheriff,  constable,  or  other  officer  of  justice,  of  any  neighboring  State,  with 
his  assistants,  in  the  execution  of  any  lawful  process  issuing  from  and 
returnable  to  any  court  in  such  State,  may  pass  himself,  and  convey  such 
persons  or  things  as  he  may  have  in  his  custody  by  virtue  of  such  lawful 
process,  through  this  State,  in  as  full  and  ample  a  manner  as  any  officer  of 
this  State  might  do. 

Sec.  13.  Penalty  fob  OBSTBueriNo  Officeb.  If  any  person  shall 
assault  or  obstruct*  any  such  officer  or  his  assistant,  passing  through  this 
State,  in  the  execution  of  any  such  process,  he  shall  be  liable  to  the  same 
punishment  as  if  such  person  were  an  officer  of  this  State. 


XXV.    NewJbbsbt. 

[From  the  Revision  of  the  Statutes  of  New  Jersey,  §  107,  act  of  March 
27,  1874,  at  page  287.] 

Section  107.  Expenses  of  Appbbhension  of  FuomvE.  In  any  case 
where  a  person  charged  in  this  State  with  any  crime  shall  fiee  from  justice 
and  be  found  in  another  State,  and  the  Attorney-General  or  the  prosecutor  of 
the  pleas  for  any  county  where  such  person  is  so  charged  shall  recommend 
to  the  Governor  or  person  administering  the  Government  of  this  State,  to 
demand  the  said  fugitive,  so  that  he  may  be  brought  into  this  State  for 
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trial ;  and  the  said  f agitiye  shall,  on  the  demand  of  the  executive  aathority 
of  this  State,  be  deliv^ered  up  and  removed  to  this  State,  the  expense  of 
such  removal,  being  first  ascertained  to  the  satisfaction  of  the  Governor  or 
person  administering  the  (Government,  shall  on  warrant  from  him,  be  paid 
by  the  Treasurer  of  this  State,  out  of  any  moneys  in  the  treasury  not  otJiCT- 
wise  appropriated.  [Act  passed  Dec.  21,  1824,  as  supplemented  by  Laws 
1878,  chap.  88.] 

XXVI.  NbwYobk. 

[From  the  Code  of  Criminal  Procedure,  part  6,  title  4,  chap.  1,  §{  827- 
885.] 

Section  827.  RBquismoNS  fbom  Otheb  States.  A  person  chai^ged  in 
any  State  or  Territory  of  the  United  States,  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  this  State,  must  on  demand 
of  the  executive  authority  of  the  State  or  Territory  from  which  he  fled,  be 
delivered  up  by  the  Governor  of  this  State,  to  be  removed  to  the  State  or 
Territory  having  jurisdiction  of  the  crime. 

Sec.  828.  Magistrate  to  Issue  Warrant.  A  magistrate  may  issue  a 
warrant  for  the  apprehension  of  a  person  so  charged,  who  shall  flee  from 
justice  and  be  found  within  this  State* 

Sec.  829.  Proceedings  for  Arrest  and  Commitment.  The  proceed- 
ings for  the  arrest  and  commitment  of  the  person  charged  are  in  all  respects 
similar  to  those  provided  in  this  code,  for  the  arrest  and  commitment  of  a 
person  charged  with  a  public  offense  committed  in  this  State ;  except,  that 
an  exemplified  copy  of  an  indictment  found,  or  other  judicial  proceeding 
had  against  him,  in  the  State  or  Territory  in  which  he  is  charged  to  have 
committed  the  offense,  may  be  received  as  evidence  before  the  magistrate. 

Sbc.  880.  When  and  fob  what  Time  to  be  Committed.  If,  from  the 
examination,  it  appear  that  the  person  charged  has  committed  the  crime 
alleged,  the  magistrate,  by  warrant  reciting  the  accusation,  must  commit 
him  to  the  proper  custody  in  his  county,  for  a  time  specified  in  the  warrant, 
which  the  magistrate  deems  reasonable,  to  enable  the  arrest  of  the  fugitive 
under  the  warrant  of  the  executive  of  this  State,  on  the  requisition  of  the 
executive  authority  of  the  State  or  Territory  in  which  he  committed  the 
offense,  unless  lie  give  bail,  as  provided  in  the  next  section,  or  until  he  be 
legally  discharged. 

Sec.  881.  Admission  to  Bail.  A  judge  of  the  Supreme  Court  may 
admit  the  person  arrested  to  bail,  by  an  undertaking,  with  sufficient  sureties 
and  in  such  sum  as  he  deems  proper,  for  his  appearance  before  him  at  a  time 
specified  in  the  undertaking,  and  for  his  surrender  to  be  arrested  upon  the 
warrant  of  the  Gk)vemor  of  this  State. 

Sec.  882.  Notice  to  District  Attobnbt.  Immediately  upon  the 
arrest  of  the  person  charged,  the  magistrate  must  give  notice  to  the  district 
attorney  of  the  county,  of  the  name  of  the  person  and  the  cause  of  his 
arrest. 
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Sec.  838.  Notice  to  Ezecutiyb  Authoritt  of  the  State,  etc.  The 
district  attorney  must  immediately  thereafter  give  notice  to  the  executive 
authority  of  the  State  or  Territory,  or  to  the  prosecuting  attorney  or  pre- 
siding judge  of  the  criminal  court  of  the  city  or  county  therein,  having 
jurisdiction  of  the  offense,  to  the  end  that  a  demand  may  be  made  for  the 
arrest  and  surrender  of  the  person  charged. 

Sec  884.  Dibchaboe,  ueless  duly  Subbendebed.  Thei>erson  arrested 
must  be  discharged  from  custody  or  bail,  unless  before  the  expiration  of 
the  time  designated  in  the  warrant  or  undertaking,  he  be  arrested  under 
the  warrant  of  the  Gk>vemor  of  this  State. 

Sbc.  885.  Retubn  of  the  Pbogebdinos.  The  magistrate  must  return 
his  proceedings  to  the  next  court  of  sessions  of  the  county,  which  must 
thereupon  inquire  into  the  cause  of  the  arrest  and  detention  of  the  person 
charged ;  and  if  he  be  in  custody,  or  the  time  for  his  arrest  have  not  elapsed, 
it  may  discharge  him  from  detention,  or  may  order  his  undertaking  of  bail 
to  be  canceled,  or  continue  his  detention  for  a  longer  time,  or  readmit  him 
to  bail,  to  appear  and  surrender  himself  within  a  time  specified  in  the 
undertaking. 


XXVn.  NoBTH  Oabolina. 

[From  the  Code  of  North  Carolina,  vol.  1,  chap.  26,  %  1181,  page  456,  and 
}§  1165-1170,  pages 465^67.] 

Section  1181.  Frloks  Fleuno  fbom  Justice  Outlawed.  In  all 
cases  where  any  two  justices  of  the  peace,  or  any  judge  of  the  Supreme, 
Superior  or  criminal  courts,  shall,  on  written  affidavit,  filed  and  retained  by 
such  justice  or  judge,  receive  information  that  a  felony  has  been  committed 
by  any  person,  and  that  such  person  flees  from  justice,  conceals  himself  and 
evades  arrest,  and  service  of  the  usual  process  of  the  law,  the  said  judge, 
or  the  said  two  justices,  being  justices  of  the  county  wherein  such  person 
is  supposed  to  lurk  or  conceal  himself,  are  hereby  empowered  and  required 
to  issue  proclamation  against  him  reciting  his  name,  if  known,  and  thereby 
requiring  him  forthwith  to  surrender  himself  ;  and  also,  when  issued  by 
any  judge,  empowering  and  requiring  the  sheriJS  of  the  county  of  said 
justices  to  take  such  power  with  him  as  he  shall  think  fit  and  necessary  for 
going  in  search  and  pursuit  of,  and  effectually  apprehending  such  fugitive 
from  justice,  which  proclamation  shall  be  published  at  the  door  of  the 
court-house  of  any  county  in  which  such  fugitive  is  supposed  to  lurk  or 
conceal  himself,  and  at  such  other  places  as  the  judge  or  justices  shall  di- 
rect; and  if  any  person  against  whom  proclamation  hath  been  thus  issued, 
continue  to  stay  out,  lurk  and  conceal  himself  and  do  not  inmiediately 
surrender  himself,  any  citizen  of  the  State  may  capture,  arrest  and  bring 
him  to  justice,  and  in  case  of  flight  or  resistance  by  him,  after  being  called 
on  and  warned  to  surrender,  may  slay  him  without  accusation  or  impeach- 
ment of  any  crime.     [1866,  chap.  62;  1868-9,  chap.  168,  sub-chap.  1,  §  8.] 
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Sec.  1106.  FuGmrBS  vbom  Jitbtigs,  who  may  Abbist.  Any  justice 
of  the  Supfeme  Oourt,  or  any  judge  of  the  Superior  Court  or  of  any  erim- 
inal  court,  or  any  justice  of  the  peace,  or  mayor  of  any  city,  or  chief  mag- 
istrate of  any  incorporated  town,  on  satisfactory  information  laid  befeie 
him  that  any  fug^tire  in  the  State  has  oommitted  out  of  the  State,  and 
within  the  United  States,  any  ofHense  which,  by  law  of  the  State  in  which 
the  offense  was  committed,  is  punishable  either  capitally  or  by  imprisoiH 
ment  for  one  year  or  upwards  in  any  State  prison,  shall  have  full  power  and 
authority,  and  is  hereby  required  to  issue  a  warrant  for  said  fugitive  and 
commit  him  to  any  jail  within  the.  State  for  the  space  of  six  months,  unlen 
sooner  demanded  by  the  public  authorities  of  the  State  wherein  the  offense 
may  have  been  committed,  pursuant  to  the  act  of  Congress  in  that  case 
made  and  provided ;  if  no  demand  be  made  within  that  time  the  said  fugi- 
tive shall  be  liberated,  unless  sufficient  cause  be  shown  to  the  contraiy. 
[1868-9,  chap.  178,  sub-chap.  8,  $  84.] 

Sbo.  1160.  Magxbtkatbs  to  Keep  Record  of  thb  Procbbdhtos  axd 
Transmit  Oopt  to  the  Governor.  Every  magistrate  committing  any 
person  under  the  preceding  section  shall  keep  a  record  of  the  whole  pro- 
ceedings before  him,  and  immediately  transmit  a  copy  thereof  to  the 
Governor  for  such  action  as  he  may  deem  fit  therein  under  the  law.  [1888- 
9,  chap.  178,  sab-chap.  8,  §85.] 

Sec.  1107.  Duty  of  the  Gk>yBR2T0R.  The  Governor  shall  immedi- 
ately inform  the  Governor  of  the  State  or  Territory  in  which  the 
crime  is  alleged  to  have  been  committed,  or  the  President  of  the  United 
States,  if  it  be  alleged  to  have  been  committed  within  the  District  of  Col- 
umbia, of  the  proceedings  had  in  such  case.  [1868-9,  chap.  178,  sub-chap. 
3,  f  86.] 

Sec.  1168.  Surrender  of  the  Vxj&mnt  ufon  the  Order  or  the  Got- 
ERNOR.  Every  sheriff  or  jailer,  in  whose  custody  any  person  so  committed 
shall  be,  upon  the  order  of  the  Governor,  shall  surrender  him  to  the  person 
named  in  such  order.     [1868>9,  chap.  178,  sub-chap.  8,  $  87.] 

Seo.  1109.  Governor  kat  Employ  Agent  or  Offer  Rkwabd  for  tee 
Affrbbenbion  of  P0OITIVES  Charged  with  Felont.  The  Governor,  on 
information  made  to  him  of  any  person  having  committed  a  felony  or  other 
infamous  crime  within  the  State,  and  of  having  fled  out  of  the  jurisdic- 
tion thereof,  or  who  conceals  himself  within  the  State  to  avoid  arrest,  or 
who  having  been  convicted  has  escaped  and  cannot  otherwise  be  apprehendedi 
may  either  employ  a  special  agent  with  a  sufficient  escort,  to  pursue  and 
apprehend  such  fugitive,  or  issue  his  proclamation,  and  therein  offer  a  re- 
ward, not  exceeding  four  hundred  dollars,  according  to  the  nature  of  the 
case,  as  in  his  opinion  may  be  sufficient  for  the  purpose,  to  be  paid  to  him 
who  shall  apprehend  and  deliver  the  fag^tive  to  such  person  and  at 
such  place  as  in  the  proclamation  shall  be  directed ;  and  he  may  from  time 
to  time  issue  his  warrants  on  the  State  Treasurer  for  sofficisnt  sums  of 
money  for  such  purpose.  [R.  C,  chap.  85,  §  4;  1800,  chap.  561;  1806^ 
chap.  28;  1868-9,  chap.  52;  1870-1,  chap.  15;  1871-2,  chi^p.  29.] 
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Sbo.  1170.  ExPBFBBS  or  Arbosting  Fugitiybs  fbom  Jttbticb.  In  all 
casQ0  where  the  GoYemor  of  the  State  has  made  a  requisition  on  the  Gov- 
ernor of  another  State  for  any  fu^tire  from  justice  and  has  sent  an  agent 
to  receive  said  fugitive,  it  shall  be  lawful  for  the  Governor  to  issue  a  war- 
rant <m  the  State  Treasurer  for  the  amount  of  money  necessary  to  pay  the 
expenses  of  said  ag^t  and  other  costs  in  the  arresting  of  said  fugitive 
from  justice,  to  be  paid  by  the  Treasurer  of  the  State,     [1870*1,  chap.  88.] 


XXVra.  Ohio. 

[From  Revised  Statutes  of  Ohio,  1880,  Dougherty,  Brasse  &  Okey,  part 
1,  title  8,  chapter  1,  §§  05-97,  vol.  1,  pages  205,  206;  and  part  4,  title  2, 
chapter  2,  §§  7180,  7156-7168,  vol.  2,  pages  1688  and  1686.] 

SscTiON  95.  Duty  of  thb  Govsbkob.  The  Governor,  in  any  case  au- 
thorized by  the  Constitution  of  the  United  States,  may,  oa  demand,  de- 
liver over  to  the  executive  authority  of  any  other  State  or  Territory,  any  per- 
son charged  therein  with  treason,  felony  or  other  crii^e  committed  therein; 
and  he  may,  on.  application,  i^point  an  agent  to  demand  of  the  executive 
authority  of  any  other  State  or  Territory  any  person  charged  with  felony 
who  has  fled  from  the  justice  of  this  State ;  but  such  demand  or  applica- 
tion must  be  accompanied  by  sworn  evidence  that  the  party  charged  is  a 
fugitive  from  justice,  and  that  the  demand  or  application  is  made  in  good 
faith,  for  the  punishment  of  crime,  and  not  for  the  purpose  of  collecting  a 
debt  or  pecuniary  mulct,  or  of  removing  the  alleged  fugitive  to  a  for- 
eign jurisdiction  with  a  view  there  to  serve  him  with  civil  process ;  and 
also,  by  a  duly  attested  copy  of  an  indictment  or  an  information,  or  a  duly 
attested  copy  of  a  complaint  made  before  a  court  or  magistrate  authorized 
to  take  the  same,  such  complaint  to  be  accompanied  by  an  affidavit  or  affi- 
davits to  the  facts  constituting  the  ojSense  charged,  by  persons  having  act- 
ual knowledge  thereof;  the  same  shall  also  be  accompanied  by  a  statement 
in  writing  from  the  prosecuting  attorney  of  the  proper  county,  who  shall 
briefly  set  forth  all  the  facts  of  the  case,  the  reputation  of  the  party  or 
parties  asking  such  requisition,  and  whether,  in  his  opinion,  such  requisi- 
tion is  sought  from  improper  motives,  or  in  good  faith  to  enforce  the  crim- 
inal laws  of  Ohio,  and  such  further  evidence  in  support  thereof  as  the  Gov- 
ernor may  require.  Fugitive  convicts  shall  also  be  so  surrendered  and  de- 
manded, upon  sworn  evidence,  duly  authenticated,  satbfactory  to  the  Gov- 
ernor. For  issuing  such  requisition,  fees  not  exceeding  Ave  dollars  may  be 
charged.     [As  amended  by  Laws  of  1884,  February  21.    67  v.  171,  J.  R.] 

Sbc.  96.  GovBKNOR  HAT  RBQUiSB  INVESTIGATION.  When  such  demand 
or  application  is  made,  the  Attorney-General,  or  the  prosecuting  attorney 
of  any  county,  shall,  if  the  Governor  requires  it,  forthwith  investigate  the 
grounds  thereof,  and  report  to  the  Governor  all  the  material  facts  which 
may  come  to  his  knowledge,  with  an  abstract  of  the  evidence  in  the  case  — 
and,  especially  in  case  of  a  person  demanded,  whether  he  is  held  in  custody 
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or  is  under  recognizance  to  answer  for  any  oSenae  agunst  the  laws  of  this 
State,  or  by  force  of  any  civil  process —  with  an  opinion  as  to  the  legalily 
and  necessity  of  complying  with  the  demand  or  application. 

S£C.  07.  Pbockbdinos  whxn  Fuoitiyb  fouhd  or  this  Statb.  If,  incase 
of  demand  for  the  surrender  of  a  person  chaiged  with  an  ofEense  committed 
in  another  State  or  Territory,  the  Qoyemor  decides  that  it  is  proper  to  com- 
ply with  the  demand,  he  shall  issue  a  warrant  to  the  sheriff  of  the  county  in 
which  such  person  so  charged  may  be  found,  commanding  him  forthwith 
to  arrest  and  bring  such  person  before  a  judge  of  the  Supreme  Court  or  a 
judge  of  the  Court  of  Common  Pleas  of  this  State,  to  be  examined  on  the 
charge ;  and  upon  the  return  of  the  warrant  by  the  sheriff,  with  the  person 
so  charged  in  custody,  the  judge  before  whom  the  person  so  arrested  is 
brought,  and  to  whom  the  warrant  is  returned,  shall  proceed  to  hear  and 
examine  such  chai^,  and,  upon  proof  made  in  such  examination  by  him 
adjudged  sufficient,  shall  commit  such  person  to  the  jaU  of  the  county  in 
which  such  examination  is  so  had,  for  a  reasonable  time,  to  be  fixed  by  the 
judge  in  the  order  of  commitment,  and  thereupon  shall  cause  notice  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the  duly  au- 
thorized agent  of  such  executive  authority  appointed  to  receive  the  fugi- 
tive ;  and,  on  payment  of  all  costs  by  such  agent,  such  fugitive  shall  be 
delivered  to  him,  to  be  thence  removed  to  the  proper  place  for  proflecution; 
and  if  such  agent  does  not  appear  within  the  time  so  fixed,  and  pay  the 

costs  as  aforesaid,  the  sheriff  shall  discharge  the  person  so  imprisoned. 
*  41  *  *  « 

Sec.  7189.  Accused  mat  bb  Abbested  ik  ant  Couittt.  If  the  accused 
flee  from  justice,  the  officer  holding  the  warrant  may  pursue  and  arrest  him 
in  any  county  of  this  State,  and  convey  him  before  the  magistrate  or  court 
issuing  the  warrant,  or  other  magistrate  or  court  of  the  county  having  cog- 
nizance of  the  case. 

Sec.  7156.  Abbbst  or  Fuorrrnss  fbom  otheb  State.  When  an  affidavit 
is  filed  before  a  judge  of  a  court  of  Common  Pleas,  or  judge  of  Probate  or 
Police  Court,  or  a  justice  of  the  peace,  setting  forth  that  a  person  charged 
with  the  commission  of  an  offense  against  the  laws  of  any  other  State,  or  of 
any  of  the  Territories  of  the  United  States,  and  which,  if  the  act  had  been 
committed  in  this  State,  would,  by  the  laws  thereof, 'have  been  a  crime,  is, 
at  the  time  of  filing  such  affidavit,  within  the  county  where  the  same  is  filed, 
such  judge  or  justice  of  the  peace  shall  issue  his  warrant,  directed  to  the 
sheriff  or  any  constable  of  the  county,  commanding  him  forthwith  to  arrest 
and  bring  before  him  the  person  so  charged. 

Seo.  7157.  Mat  be  ComoTTED  to  Jail.  When  a  person  is  arrested  in 
pursuance  of  the  preceding  section,  and  brought  before  the  officer  who 
issued  the  warrant,  the  officer  shall  hear  and  examine  such  charge,  and 
upon  proof  by  him  adjudged  to  be  sufficient,  commit  such  x>er8on  to  the 
jail  of  the  county  in  which  such  examination  is  had,  or  cause  him  to  be 
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ddiyered  to  a  suitable  person  to  be  removed  before  any  such  judge  or  jus- 
tice of  the  proper  county  in  which  to  take  such  examination,  who  shall 
take  the  same,  and  proceed  as  if  the  warrant  had  been  issued  by  him. 

Sec.  7158.  Noticb  to  bb  giybn  bt  Judob  or  Magistbatb.  When  a 
person  is  committed  to  jail  by  a  judge  or  justice  of  the  peace  under  the 
preceding  section,  such  judge  or  justice  of  the  peace  shall  forthwith  give 
notice,  by  letter  or  otherwise,  to  the  sheriff  of  the  county  in  which  such 
offense  was  committed,  or  to  the  person  injured  by  such  offense ;  and  no 
person  so  committed  shall  be  detained  longer  in  jail  than  is  necessary  to 
allow  a  reasonable  time  to  the  person  so  notified,  after  they  receive  such 
notice,  to  apply  for  and  obtain  the  proper  requisition  for  the  person  so 
committed. 

Duty  of  Gk>yBRNOB  whbbb  PuomvB  has  flbd  to  Fobeign  Coxjntbt. 

[Act  of  April  14, 1884.] 

Sbction  1.  Bo  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio, 
that  whenever  it  shall  be  made  to  appear  to  the  €k>vemor  by  sworn  evidence, 
in  writing,  that  any  person  has  committed  any  crime  within  the  State  of 
Ohio,  for  which  by  the  provision  of  any  law  of  the  United  States,  or  of  any 
treaty  between  the  United  States  and  any  foreign  government,  such  person 
may  be  delivered  to  the  United  States  or  its  authorities  by  any  such  foreign 
government  or  its  authorities,  and  that  such  person  is  a  fugitive  from  the 
justice  of  the  State  of  Ohio  and  may  be  found  within  the  territory  of  any 
such  foreign  government,  it  shall  be  the  duty  of  the  Governor,  under  the 
great  seal  of  Ohio,  to  request  the  President  of  the  United  States,  or  the 
Secretary  of  State  of  the  United  States,  to  take  any  steps  necessary  for  the 
extradition  of  such  person  from  such  foreign  territory,  and  his  delivery  to  any 
agent  of  the  State  of  Ohio  whom  the  Governor  may  appoint  to  receive  him,  or 
to  the  proper  officer  of  the  county  within  which  he  may  be  charged  with 
such  crime :  Provided,  that  before  any  such  request  be  made  by  the  Governor, 
he  shall  be  satisfied  by  sworn  evidence,  in  writing,  that  such  extradition  is 
sought  in  good  faith  for  the  punishment  of  such  crime  only,  and  not  for 
the  purpose  of  collecting  a  debt  or  pecuniary  mulct,  nor  of  bringing  the 
alleged  fugitive  within  the  State  of  Ohio  with  the  view  to  serve  him  with 
civil  process,  or  with  criminal  process  other  than  for  the  crime  for  the  com- 
mission of  whi'ch  his  extradition  may  be  sought. 

Sbc.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

XXIX.  Obboon. 
[From  General  Laws  of  Oregon,  1872,  chap.  44,  §f  487-501,  pages  408, 

404.] 

Section  487.  Goyebnob  to  Appoiht  Agent  to  Dbmand  FuGmYE. 
Whenever  a  person  charged  with  treason,  felony  or  other  crime,  in  this 
State,  shall  flee  from  justice,  the  (Jovemor  of  this  State  may  appoint  an 
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agent  to  demand  snch  fugitive  of  the  ezecutire  authority  of  any  State  or 
Territory  of  the  United  States,  in  which  he  may  be  found. 

Sbc.  488.  GtovBRKOR  mat  Require  Rbpobt  fbom  Distbict  Attob- 
KBT.  Before  appointing  such  agent,  the  Goyemor  may  require  the  district 
attorney  of  the  county  to  investigate  the  matter  and  report  to  him  the  ma- 
terial circumstances,  together  with  his  opinion  upon  the  ezpeOieiicy  of  al- 
lowing the  application. 

Sec.  489.  Patmbnt  ot  T&xpjsimts  of  Aoeet.  The  account  of  the 
agent,  embracing  his  actual  expenses  incurred  m  performing  the  aernce, 
must  be  paid  by  the  State,  after  being  audited  and  allowed  as  other  clamis 
against  the  State. 

Sec.  490.  Fugitive  from  Justice,  when  to  be  Delivered  Up.  A 
person  charged,  in  any  State  or  Territory  of  the  United  Statea,  with  treaaoii, 
felony  or  other  crime,  who  shall  flee  from  justice  and  be  found  in  this  State, 
must,  on  demand  of  the  executive  authority  of  the  State  or  Territory  &om 
which  he  fled,  be  delivered  up  by  the  Governor  of  this  State,  to  be  re- 
moved to  the  State  or  Territory  making  the  demand. 

Sec.  491.  When  Fuoitivb  is  not  to  be  Delivered,  and  whkn  hb 
MAT  BE.  When  the  person  demanded  is  in  custody  in  this  State,  either 
upon  a  criminal  charge,  an  indictment  for  a  crime,  or  a  judgment  upon  a 
conviction  thereof,  he  cannot  be  delivered  up  until  he  is  legally  discharged 
from  such  custody  ;  but  if  he  be  in  custody  upon  civil  process  only,  the 
€k)vemor  may  deliver  him  up  or  not,  before  the  termination  of  such  custody, 
as  he  may  deem  most  conducive  to  the  public  good. 

Sec.  492.  Report  op  District  Attorney  in  Relation  to  Cubtodt 
OF  FuorrrvE.  Before  issuing  li  warrant  for  the  delivery  of  a  fugitive  from 
justice,  the  Governor  may  require  the  district  attorney  of  the  county  to  as- 
certain and  report  to  him  whether  such  fugitive  is  in  custody  as  mentioned 
in  the  last  section,  and  if  he  be  so  upon  ciril  process  only,  whether  such 
custody  be  with  the  consent  or  procurement  of  the  fugitive. 

Sbc  493.  When  and  to  whom  Governor  to  Issue  Warrant  fob 
Arrest.  When  the  Governor  finds  that  the  demand  is  conformable  to 
law,  and  the  person  demanded  should  be  given  up,  either  then,  or  at  some 
future  time  if  he  be  in  custody,  he  must  issue  his  warrant  imder  the  seal 
of  the  State,  and  attested  by  the  Secretary  of  State,  directed  to  the  person 
who  makes  the  demand,  and  authorizing  him,  either  forthwith  or  at  some 
future  time  therein  designated,  to  take  and  transport  the  fugitive  to  the 
border  line  of  the  State. 

Sec  494.  '  Exbcuttve  Warrant,  what  to  Require.  The  executive 
warrant  must  also  require  all  peace  officers  and  magistrates,  when  requested 
by  the  person  to  whom  the  warrant  is  directed,  to  render  all  needful  assist- 
ance in  the  execution  thereof,  and  in  so  doing,  such  officers  or  magistntes 
may  exercise  the  same  power  and  authority  to  prevent  a  rescue,  an  escape,  or 
to  effect  a  recapture,  as  if  the  fugitive  was  in  arrest  upon  a  charge  of 
crime  committed  in  this  State. 
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Sec.  495.  Magiotratb  mat  jjbitb  Warrant.  A  magistrate  authorized 
to  issue  a  warrant  of  arrest,  may  issue  a  warrant  for  the  arrest  of  a  person 
charged  as  provided  in  section  490,  who  shall  flee  from  justice  and  be 
found  in  this  State. 

Sec.  496.  Proceedings  for  Arrest,  how  Reguuitbd.  The  proceed- 
ings for  the  arrest  and  commitment  of  the  person  charged  are  in  all  re- 
spects similar  to  those*provided  in  this  code  for  the  arrest  and  commitment  of 
a  person  charged  with  a  crime  committed  in  this  State,  except  that  an  ex- 
emplified copy  of  an  indictment  found,  or  other  judicial  proceedings  had 
against  him,  in  the  State  or  Territory  in  which  he  is  charged  to  have  com  • 
mitted  the  crime,  may  be  received  as  evidence  before  the  magistrate. 

Sec.  497.  When  Magistrate  to  Commit.  If,  from  the  examination 
it  appear  that  the  person  charged  has  committed  the  crime  alleged,  the 
magistrate  must  commit  him  to  the  proper  custody  in  his  county  for  a 
time  specified  in  the  commitment,  which  the  magistrate  deems  reasonable, 
to  enable  the  arrest  of  the  fugitive  under  the  warrant  of  the  executive  au- 
tiiority  of  the  State  on  the  requisition  of  the  executive  authority  of  the 
State  or  Territory  m  which  he  committed  the  crime,  or  until  he  be  legally 
discharged,  unless  he  give  bail  as  provided  in  the  next  section. 

Sec.  498.  Magistrate  mat  Admit  Person  Arrested  to  Bail.  Tlie 
magistrate  may  admit  the  person  arrested  to  bail  by  an  undertaking,  with 
sufficient  sureties  and  in  such  an  amount  as  he  deems  proper,  for  his  ap- 
pearance before  him  at  a  time  specified  in  the  undertaking,  and  for  his  sur- 
render to  be  arrested  upon  the  warrant  of  the  Governor  of  this  State. 

Sec  499.  Magistrate  to  give  notice  to  Governor  of  Commit- 
ment. Immediately  upon  the  commitment  of  the  person  charged,  the 
magistrate  must  inform  the  Governor  of  this  State  of  the  name  of  the  per- 
son, the  cause  of  the  arrest  and  his  commitment  ;  and  the  Governor  must 
thereupon  give  the  like  notice  to  the  executive  authority  of  the  State  or 
Territory  having  jurisdiction  of  the  crime,  to  the  end  that  a  demand  may 
be  made  for  the  arrest  and  surrender  ot  the  person  charged. 

Sec  500.  Person  Arrested,  to  be  Discharged.  The  person  ar- 
rested must  be  discharged  from  custody  or  bail,  unless,  before  the  expira- 
tion of  the  time  designated  in  the  warrant  or  undertaking,  he  be  arrested 
under  the  warrant  of  the  Governor  of  this  State. 

Sec.  501.  Person  Causing  Arrest  Liable  for  Costs  and  Expenses* 
The  person  making  the  complaint  to  the  magistrate  is  liable  for  the 
costs  and  expenses  of  the  proceedings,  and  for  the  support  m  the  jaii  of 
the  person  so  committed  ;  and,  unless  he  advances  to  the  jailer,  from  week 
to  week  during  the  commitment,  a  sum  sufficient  for  such  support,  the 
jailer  may,  upon  the  order  of  any  magistrate  of  the  county,  discharge  such 
person  from  custody. 
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XXX.    PBHNBTLyAinA. 

[From  Pardon'8  Annual  Digest,  1873-1878,  pages  2108-2109.  Act  of 
May  U,  1878.  J 

Sbctiok  1.  Duty  of  Ootbrnor.  It  shall  be  the  duty  of  the  Governor 
of  this  Commonwealth,  in  all  cases  where,  by  virtue  of  a  requisition  made 
upon  him  by  the  Gh>yemor  of  another  State  or  Territory,  any  citizen,  inhab- 
itaut  or  temporary  resident  of  this  Commonwealth  is  to  be  arrested  as  a 
fugitive  from  justice  (provided  that  the  said  requisition  be  accompanied 
with  a  certified  copy  of  the  indictment  or  information,  from  the  authorities 
of  such  other  State  or  Territory,  charging  such  person  with  any  crime  in 
such  State  or  Territory),  to  issue  and  transmit  a  warrant  for  such  purpose 
to  the  sherift  of  the  proper  county,  or  other  officer  authorized  by  law  to 
execute  warrants  in  which  the  requisition  describes  the  party  or  parties  to 
be  residing  or  domiciled ;  and  the  sheriff,  or  the  deputy  sheriff,  or  other  offi- 
cer as  aforesaid,  of  the  county  shall  alone  be  competent  to  make  service  of 
the  same. 

Sbc.  2.  Hbabino.  Before  the  sheriff  or  his  deputy,  or  other  officer  as 
aforesaid,  shall  deliver  the  person  arrested  into  the  custody  of  the  officer  or 
officers  named  in  the  requisition,  it  shall  be  the  duty  of  the  sheriff,  or  other 
officer  as  aforesaid,  to  take  the  prisoner  or  prisoners  before  a  judge  of  a 
court  of  record,  who  shall,  in  open  court,  if  in  session,  otherwise  at  cham- 
bers,  inform  the  prisoner  or  prisoners  of  the  cause  of  his  or  their  arrest,  the 
nature  of  the  process,  and  instruct  him  or  them  that  if  he  or  they  claim  not 
to  be  the  particular  person  or  persons  mentioned  in  said  requisition,  indict- 
ment or  affidavit  before  a  magistrate  of  said  other  State  or  Territory,  chaig- 
ing  said  person  with  some  crime,  and  warrant  of  arrest,  he  or  they  may  have 
a  writ  of  habecu  corpus  upon  filing  an  affidavit  to  that  effect :  Praeidedy  how- 
eveTf  The  investigation  and  hearing  under  said  writ  shall  be  limited  to  the 
question  of  identification,  and  shall  not  enter  into  the  merits  or  facts  of  the 
charge  or  indictment,  or  information,  accompanying  or  referred  to  in  the 
requisition.  And  if,  after  due  hearing,  the  prisoner  or  prisoners  shall  be 
found  to  be  the  parties  indicted  or  informed  against,  and  mentioned  in  the 
requisition  or  warrant,  then  the  court  shall  order  and  direct  the  sheriff,  or 
other  officer  as  aforesaid,  to  deliver  the  prisoner  or  prisoners  into  the  cus- 
tody of  the  officer  designated  in  the  requisition  as  the  agent  upon  the  part 
of  such  State  to  receive  him  or  them ;  otherwise  to  be  discharged  from  cus- 
tody by  the  court. 

Sbo.  8.  FnomvB  not  to  hi  rbicoved  without  RBquismoN  akd  Hbab- 
IKO.  It  shall  not  be  lawful  for  any  person  or  officer  to  take  any  person  or 
persons  out  of  this  Commonwealth  upon  the  gpx>und  that  the  prisoner  or 
prisoners  consent  to  go,  or  by  reason  of  his  or  their  willingness  to  waive 
the  proceedings  afore-described ;  and  any  person  or  persons  who  shall  arrest 
or  procure  the  arrest  of  any  citizen,  inhabitant  or  temporary  resident  of  this 
Commonwealth,  for  the  purpose  of  taking  or  sending  him  to  another  State, 
without  a  requisition  first  had  and  obtained,  accompanied  by  a  certified  copy 
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of  the  indictment  or  information,  and  without  a  warrant  issued  by  or  under 
the  direction  of  the  Governor  of  this  Commonwealth,  served  by  the  sheriff 
or  his  deputy,  and  without  first  taking  him  before  a  judge  of  a  court  of 
record,  as  aforesaid,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
be  sentenced  to  one  year  imprisonment. 

Sec.  4.  Violation  of  Statute  declared  a  Misdemeanor.  Any  viola- 
tion of  this  act  on  the  part  of  the  sheriff,  or  his  deputy,  or  other  officer  as 
aforesaid,  shall  be  deemed  a  misdemeanor  in  office. 

Sec.  5.  Preliuinart  Arrest;  When  Requisition  to  be  Obtained; 
DiscHABGB.  Nothing  in  this  act  shall  be  construed  to  prevent  the  sheriff, 
or  chief  of  police  of  any  city,  or  other  person,  to  cause  the  arrest  of  any 
person  or  persons,  upon  information  of  the  offense  or  crime  committed  in 
another  State,  and  that  a  warrant  has  there  been  issued  for  the  arrest  of  the 
said  party  or  parties,  or  has  there  been  indicted :  Provided,  The  officers  of 
any  town,  city  or  county,  or  authorities  of  such  other  State  or  Territory, 
shall  procure  a  requisition,  and  have  the  same  presented  to  tlie  Governor  of 
this  Commonwealth,  within  fifteen  days  after  the  aiTest  shall  have  been 
made ;  and  the  piisoner  or  prisoners,  upon  being  arrested  or  detained,  shall 
be  brought  before  a  court  or  judge,  in  the  manner  and  for  the  purpose  pro- 
vided in  the  second  section  of  this  act:  Provided,  Such  person  shall  not  be 
committed,  or  held  to  bail,  for  a  longer  period  than  fifteen  days  exclusive 
of  the  day  of  arrest;  at  the  expiration  of  which  time,  if  the  sheriff  has  not 
received  the  requisition  or  warrant  from  the  Governor  of  this  Common- 
wealth, then  the  person  or  persons  so  arrested  and  detained  shall  be  dis- 
charged from  custody. 

Sec.  6.  Penalty  for  False  Information.  Any  person  giving  false 
information  under  this  act  with  intent  to  injure  any  person,  or  deprive  him 
of  his  liberty,  shall  be  liable  to  the  penalties  of  the  third  section  of  this 
act. 


XXXI.  RsoDB  Island. 

[From  Public  Statutes  of  Rhode  Island,  1882,  chap.  294,  {§  1-9,  pages 
705,  706.] 

Section  1.  Warrant  of  Court.  Whenever  any  person  shall  be  found 
within  this  State  charged  with  an  offense  committed  in  any  other  State  or 
Territory  and  be  liable  by  the  Constitution  and  laws  of  the  United  States 
to  be  delivered  over  upon  the  demand  of  any  executive  of  any  other  State 
or  Territory,  any  court  authorized  to  issue  warrants  in  criminal  cases  may, 
upon  complaint  under  oath,  setting  forth  the  crime  or  offense  and  such 
other  matters  as  are  necessary  to  bring  the  case  within  the  provisions  of 
law,  issue  his  warrant  to  bring  the  person  so  charged  before  the  same  or 
some  other  court  within  the  State,  to  answer  such  complaint  as  m  other 
cases. 
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Sao.  3.  "RxAxrv/Lnon  Asm  PBOCssDrHOS.  If  npon  the  examination  of 
any  person  so  charged,  it  shall  appear  that  there  is  reasonable  cause  to 
believe  the  complaint  true,  and  that  such  person  may  be  lawfully  demanded 
of  the  executive  of  this  State,  he  shall,  if  charged  with  an  offense  bailable 
by  such  magistrate,  when  committed  within  this  State,  be  required  to 
recognize  in  a  reasonable  sum  with  sufficient  sureties  to  appear  before  such 
court  at  some  future  day,  allowing  a  reasonable  time  to  obtain  a  warrant 
from  the  said  executive,  ^nd  to  abide  the  order  of  such  magistrate  on  such 
complaint 

Sec.  8.  Nor  oivnra  RsoooKiZAircB,  to  bs  Cokxittbd.  If  such  person 
shall  not  so  recognize  he  shall  be  committed  to  jail  and  be  there  detained 
until  he  give  such  recognizance  or  until  such  day. 

Sbc.  4.  pROCSSDiKos  IK  CABB  RscooinzAKCE  DbpauIiTKD.  If  be  sbaD 
recognize  and  shall  fail  to  appear  according  to  the  conditions  of  his  recog- 
nizance, he  shall  be  defaulted,  and  like  proceedings  shall  be  had  as  in  case 
of  other  recognizances  entered  into  before  a  magistrate. 

Sbc.  5.  Fugitiyb,  bt  whoh  to  bb  Bailed.  If  such  person  shall  be 
charged  with  an  offense  not  bailable  by  such  court  when  committed  ^thin 
this  State,  he  shall  be  committed  to  prison  and  there  detained  until  the 
day  appointed  for  his  appearance  before  snch  court,  but  in  such  case  the 
said  person  shall  be  bailable  in  the  same  manner  as  he  would  be  if  sncb  of- 
fense had  been  committed  in  this  State. 

Seo.  6.  When  EKrrrLED  to  bb  Discharged.  If  the  person  so  receg- 
sized  or  committed  shall  appear  before  such  court  upon  the  day  appointed 
he  shall  be  discharged,  unless  he  shall  be  demanded  by  some  person  aathor- 
ized  by  a  warrant  of  the  executive  to  receive  him:  Ptofnded^  That 
whether  such  person  so  charged  be  recognized,  committed  or  dischai^ged, 
any  person  authorized  by  a  warrant  from  the  executive  of  this  State  may  at 
all  times  take  him  in  custody,  and  the  same  shall  be  a  discharge  of  the  re- 
cognizance, if  any,  and  shall  not  be  deemed  an  escape. 

Sec.  7.  Rbcognizancb  for  Costs.  No  warrant  shall  be  issued  in  pursn- 
ance  of  the  provisions  of  section  one  of  this  chapter,  until  the  complainaot 
shall  have  given  recognizance,  with  surety,  in  such  sum  as  the  court  shall 
approve  and  direct,  to  pay  all  the  costs  that  may  accrue  thereon,  inclading 
the  board  of  the  person  complained  of,  if  committed  to  jail,  nor  shall  any 
such  warrant  supersede  any  arrest,  either  on  civil  or  criminal  process  there- 
tofore made,  nor  shall  any  arrest,  either  on  civil  or  criminal  process  there- 
tofore made,  supersede  any  arrest  made  on  any  such  warrant  or  on  any 
warrant  issued  by  the  executive  of  this  State  in  such  cases. 

Sec.  8.  Officers  of  Adjoining  States  Secxtred  ik  Transit.  Sb»- 
iffs,  deputy  sheriffs,  constables  and  other  officers  of  the  adjoining  States; 
with  their  assistants,  in  the  legal  execution  of  any  writ,  warrant  or  other 
process  issuing  from  and  returnable  to  courts  in  their  respective  States, 
shall  have  full  liberty,  power  and  authority  to  pass  and  repass  and  also  to 
convey  such  persons  or  things  as  they  may  legally  have  in  their  custody  by 
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Yirtae  of  any  writ  or  warrant,  in  or  by  any  of  the  roads  or  ways  lying  in  or 
leading  through  any  of  the  towns  or  lands  of  this  State,  in  as  full,  free  and 
ample  manner  as  the  officers  of  justice  of  this  State  do  use  and  exercise  in 
the  discharge  of  their  duty  and  office. 

Sbc.  9.  Punishment  for  Obstructino  them.  Every  person  who  shall 
obstruct  any  such  officer  of  any  of  the  United  States  in  such  execution  of  his 
office  while  he  is  passing  through  any  of  the  lands  or  roads  of  this  State, 
shall  be  subject  to  the  same  pains  and  penalties  as  persons  would  by  law  be 
subject  to  for  obstructing  similar  officers  of  justice  of  this  State  in  the  due 
execution  of  their  office. 


xXTtii.  South  Cabolina. 

[From  General  Statutes  of  South  Carolina,  1882,  part  1,  title  5,  chap.  15, 
$  478,  page  16d;  and  part  4,  title  2,  chap.  Ill,  {  2620,  page  786.] 

Section  476.  Rbwaed  for  FuGiTiyBS.  Upon  satisfactory  information 
that  a  high  crime  has  been  committed  against  the  peace  within  this  State, 
and  that  the  person  committing  the  same  is  unknown,  or  is  a  fugitive  from 
justice,  the  Governor  may  issue  his  proclamation,  offering  a  reward  for  the 
apprehension  and  conviction  of  such  person  —  the  amount  of  such  reward 
to  be  not  less  than  $50  nor  more  than  $500.  The  payment  of  such  rewards 
to  be  made  upon  warrants  of  the  Comptroller-General  on  any  specific  appro- 
priation for  such  purpose;  and  m  default  of  any  such  appropriation,  then 

the  rewards  shall  be  paid  out  of  the  contingent  fund  of  the  Governor. 

*  4t  m  *  m  *  * 

Sec.  2620.  (1.)  Officers  mat  Issue  Warrants  for  Arrest  of  Fugi- 
TTVES.  Any  officer  in  the  State  authonzed  by  law  to  issue  warrants  for  the 
arrest  of  persons  charged  with  crime  shall,  on  satisfactory  information  laid 
before  him  under  the  oath  of  any  credible  person,  that  any  fugitive  m  the 
State  has  committed,  out  of  the  State,  and  within  any  other  State,  any 
offense  which  by  the  law  of  the  State  in  which  the  offense  was  committed 
is  punishable,  either  capitally  or  by  imprisonment  for  one  year  or  upwards, 
in  any  State  prison,  shall  have  full  power  and  authority,  and  is  hereby  re- 
quired, to  issue  a  warrant  for  said  fugitive,  and  commit  him  to  any  jail 
withm  the  State  for  the  space  of  twenty  days,  unless  sooner  demanded  by 
the  public  authorities  of  the  State  wherein  the  offense  may  have  been  com- 
mitted, agreeable  to  the  act  of  Congress  in  that  case  made  and  provided; 
if  no  demand  be  made  within  the  time,  the  said  fugitive  shall  be  liberated, 
unless  sufficient  cause  be  shown  to  the  contrary:  Provided,  that  nothing 
herein  contained  shall  be  construed  to  deprive  any  person  so  arrested  of  the 
right  to  release  on  bail  as  m  cases  of  similar  character  of  offenses  against 
the  laws  of  this  State. 

(2.)  Every  officer  committing  any  person  under  this  section  shall  keep  a 
record  of  the  whole  proceedings  before  him,  and  immediately  transmit  a 
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copy  thereof  to  the  Governor  of  this  State  for  such  action  as  he  may  deem 
fit  therein  under  the  law. 

(3.)  The  Governor  of  this  State  shall  immediately  inform  the  Governor 
of  the  State  in  which  the  crime  is  alleged  to  have  been  committed  of  the 
proceedings  had  in  such  case. 

4.)  Every  sheriff  or  jailer,  in  whose  custody  any  person  committed  under 
this  section  shall  be,  upon  the  order  of  the  Gk)vernor  of  this  State,  shaJl 
surrender  him  to  the  person  named  in  said  order  for  that  purpose. 


XXXni.  TsmoESssB. 

[From  Compiled  Laws  of  Tennessee,  1871,  Thompson  &  Steger,  vol.  1, 
paragraph  185,  and  voL  2,  paragraphs  5340-5854.] 

Sbctiok  185.  GoviBNOB  KAT  Afpoiht  Agent  to  Demand  FuQirrvis. 
He  (the  Governor)  may  appoint  an  agent  to  demand  of  tlie  executive  au- 
thority of  any  other  State  of  the  Union,  any  fugitive  from  justice,  or  any 
person  charged  with  treason  or  any  other  crime  committed  in  this  State. 

«  *  K  *  «  «  i» 

SbO.  6840.    GOVERKOB  HAT  APPOINT  AOENT  TO  DEMAND  FtTQITIVB.       The 

Governor  may  appoint  an  agent  to  demand  of  the  executive  authority  of 
any  other  State  or  Territory,  any  fugitive  from  justice,  or  other  person 
charged  with  treason,  felony  or  other  crime,  in  this  State.  [Act  1847-8, 
chap.  121.] 

Sec.  5841.  Who  mat  Employ  Guard.  Such  agent  may,  if  necessary, 
employ  a  sufficient  guard  or  escort  to  bring  such  criminal  to  this  State,  and 
contract  other  expenses  absolutely  required  in  performing  the  duties  of  the 
agency.     [lb.] 

Sbo.  5842.  Expenses,  HOW  Paid.  The  expenses  thus  necessarily  incurred, 
and  reasonable  compensation  to  such  agent,  guard  and  escort,  shall  be  paid 
by  the  Treasurer  upon  the  warrant  of  the  Governor.     [lb.] 

Sec.  6348.  €k>VERNOB  may  issue  Wabrant.  Whenever  a  demand  is 
made  upon  the  Governor  of  this  State  by  the  executive  of  any  other  State 
or  Territory,  in  any  case  authorized  by  the  Constitution  and  laws  of  the 
United  States,  for  the  delivery  of  any  person  charged  in  such  State  or 
Territory  with  any  crime,  if  such  person  is  not  held  in  custody  or  under 
bail  to  answer  for  any  offense  against  the  laws  of  the  United  States  or  of 
this  State,  he  shall  issue  a  warrant  for  the  apprehension  of  such  person. 
[Iowa  Code,  1851,  §  8288.] 

Sec.  5844.  Substance  of  Wabbant.  The  warrant  shall  be  under  the 
seal  of  the  State,  and  authorize  the  agent  who  makes  the  demand,  either 
forthwith  or  at  such  time  as  may  be  therein  designated,  to  take  and  trans- 
port such  person  to  the  line  of  this  State  at  the  expense  of  such  agent,  and 
may  also  require  all  peace  officers  to  afford  needful  assistance  in  the  execu- 
tion thereof.    [lb.] 
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Sec.  5345.  Magistratb  may  Ibstts  Wabrant,  when.  If  any  person  be 
found  in  this  State  charged  with  any  crime  committed  in  any  other  State 
or  Territory,  and  liable  by  the  Constitution  and  laws  of  the  United  States 
to  be  delivered  over  upon  the  demand  of  the  Governor  thereof,  any  magis- 
trate may,  upon  complaint  on  oath,  setting  forth  the  offense  and  such  other 
matters  as  are  necessary  to  bring  the  case  within  the  provisions  of  law, 
issue  a  warrant  to  arrest  such  person.     [lb.,  §  3284.] 

Sec.  5846.  PROCEBDma  thbrbok.  If,  upon  examination,  it  appear  that 
there  is  reasonable  cause  to  believe  the  complaint  true,  and  that  such  per- 
son may  be  lawfully  demanded  of  the  (Governor,  he  shall,  if  not  charged 
with  an  offense  punished  capitally  by  the  laws  of  the  State  in  which  it  was 
committed,  be  required  to  give  bail  by  bond  or  undertaking,  with  sufficient 
security,  in  a  reasonable  sum,  to  appear  before  such  magistrate  at  a  future 
day  specified  (allowing  sufficient  time  to  obtain  the  warrant  from  the  Gov- 
ernor), and  abide  the  order  of  such  magistrate  in  the  premises.  [lb., 
§  8285.] 

Sec.  6847.  Pboceedings  thereon.  If  such  person  does  not  give  bail, 
or  if  he  is  charged  with  a  capital  offense,  he  shall  be  committed  to  prison, 
and  there  detained  until  such  day,  in  like  manner  as  if  the  offense  charged 
had  been  committed  within  this  State.     [lb.,  §  8286.] 

Sec.  5848.  PROCEEDiNas  thereon.  If  such  person  appear  before  the 
magistrate  upon  the  day  specified,  he  shall  be  discharged  unless  he  is 
demanded  under  warrant  of  the  Governor,  or  unless  the  magistrate  see  good 
cause  to  commit  him  to  some  other  day,  or  to  require  him  to  give  bail  for 
his  appearance  at  such  day,  to  await  a  warrant  from  the  Governor.  [lb., 
§  8287.] 

Sec.  5849.  Failurb  to  Appear.  A  failure  of  such  person  to  attend 
before  the  magistrate  at  the  time  and  place  mentioned  in  the  bond  or  under- 
taking is  a  forfeiture  thereof,  and  the  same  should  be  indorsed  '*  forfeited^' 
by  the  magistrate,  and  returned  to  the  next  criminal  or  circuit  court,  as  the 
case  may  be,  where  such  proceedings  shall  be  had  as  in  case  of  bonds  or 
undertakings  forfeited  in  that  court. 

Sbc.  5850.  Arrest  ttnder  Governor's  Warrant.  Whether  the  person 
so  charged  be  bound  to  appear,  be  committed  or  discharged,  any  person 
authorized  by  the  warrant  of  the  Governor  may  at  any  time  take  him  into 
custody,  and  such  apprehension  is  a  discharge  of  the  bond  or  undertaking, 
if  there  be  one.     [Iowa  Code,  1851,  §  8289.] 

Sec.  5351.  Costs  and  Charges.  The  complainant  in  any  such  case  is 
answerable  for  all  costs  and  charges,  and  for  the  support  in  prison  of  any 
person  so  committed,  and  the  magistrate  before  issuing  his  warrant  sbaU 
require  him  to  give  security  for  the  payment  of  all  such  costs,  or  may  re- 
quire them  to  be  paid  in  advance  to  the  officers  entitled.     [lb.,  §  8290.] 

Sec.  5352.  Jail  Fees  to  be  Paid  in  Advance.  And  no  jailer  is  bound 
to  receive  any  person  committed  under  a  warrant  Issued  by  virtue  of  the 
provisions  of  this  chapter,  until  his  jail  fees  for  the  time  specified  m  such 
warrant  are  paid  in  advance. 
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Bkg.  5353.  Such  Psbsokb  to  bb  Rbcbiybd  is  Jails  of  ah t  Courtt. 
But  the  officer  or  person  executing  such  warrant  may,  when  necessary,  by 
paying  the  jail  fees  in  advance,  or  otherwise  seeming  them  to  the  satisfac- 
tion of  the  jailer,  confine  the  prisoner  arrested  by  him  in  the  jail  of  any 
county  through  which  he  may  pass;  and  the  jailer,  in  such  case,  shall  re- 
ceive and  safely  keep  the  prisoner  until  the  person  having  charge  of  him  is 
ready  to  proceed  on  his  route. 


XXXrV.  Texas. 

[From  the  Code  of  Criminal  Procedure,  title  14,  chap.  1,  articles  102^ 
1089.] 

Sbctiok  1082.  FiTsiTiYBs  FROK  JtJBTiCB  Dblitbrbd  tjp.  A  peiwm 
charged  in  any  other  State  or  Territory  of  the  United  States  with  treason, 
felony  or  other  crimen  who  shall  flee  from  justice  and  be  found  in  this  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  or  Territory  from 
which  he  fled,  bs  delivered  up,  to  be  removed  to  the  State  or  Terxitoiy 
having  jurisdiction  of  the  crime. 

Sxo.  1028.  Judicial  ajxd  Peace  Officbbs  shall  Aib  in  the  Aeebst. 
It  is  declared  to  be  the  duty  of  all  judicial  and  peace  officers  of  the  State 
to  give  aid  in  the  arrest  and  detention  of  a  fugitive  from  any  other  State  or 
Territory,  that  he  may  be  held  subject  to  a  requisition  by  the  Governor  of 
the  State  or  Territory  from  which  he  may  have  escaped. 

Sbo.  1024.  Maoisteatb  shall  Issue  Waebast  foe  Ahbbst,  whbx. 
Whenever  complaint  on  oath  is  made  to  a  magistrate  that  any  person  within 
his  jurisdiction  is  a  fugitive  from  justice  from  another  State  or  Territory,  it 
is  his  duty  to  issue  a  warrant  of  arrest  for  the  apprehension  of  the  penon 
accused. 

Sec.  1025.  Coeeflaiet,  Cokteets.  The  complaint  shall  be  soflicient  if 
it  recite  — 

1.  The  name  of  the  person  accused. 

2.  The  State  or  Territory  from  which  lie  has  fled. 
8.  The  offense  committed  by  the  accused. 

4.  That  he  has  fled  to  this  State  from  the  State  or  Territory  where  the 
offense  was  committed. 

5.  That  the  act  alleged  to  have  been  committed  by  the  accused  is  a  viola- 
tion of  the  penal  law  of  the  State  or  Territory  from  which  he  fled. 

Sec.  1026.  Waeeant  of  Arrest  from  Magistrate  shall  Direct.  The 
warrant  of  a  magistrate  to  arrest  a  fugitive  from  justice  shall  direct  a  peace 
officer  to  apprehend  the  person  accused  and  bring  him  before  such  magis- 
trate. 

Sec.  1027.  Magistrate  shall  Require  Bail  or  Comicit  Accused.  When 
the  person  accused  is  brought  before  the  magistrate  he  shall  hear  proof,  and 
if  satisfied  that  the  defendant  is  charged  in  another  State  or  Territory  with 
the  offense  named  in  the  complaint  he  sl^all  require  of  him  bul,  with  good 
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and  sufficient  securityy  in  such  amount  as  such  magistrate  may  deem  reason- 
able, to  appear  before  such  magistrate  at  a  specified  time ;  and  in  default  of 
such  bail  he  may  commit  the  defendant  to  jail  to  await  a  requisition  from 
the  Gk>yemor  of  the  State  or  Territory  from  which  he  fl^d. 

Sbc.  1028.  Cbbtifixd  TRAJracRiPT  op  Ihdictmbnt,  £vi]>bncb.  A  prop- 
erly certified  transcript  of  an  indictment  against  the  accused  shall  be  evi* 
dence  to  show  that  he  is  charged  with  the  crime  alleged. 

Ssa  1029.  Pbhson  Abrksted  bball  hot  bm  Coicif  ittbd,  etc.  A  person 
arrested  under  the  provisions  of  this  title  sh^  not  be  committed  or  held  to 
bail  for  a  longer  time  than  ninety  days. 

Ssc.  1080.  MAonrBATB  shall  Notify  Sbcrktast  of  Statb.  The  magis- 
trate by  whose  authority  a  fugitive  from  justice  has  been  held  to  bail  or 
committed  shall  immediately  notify  the  Secretary  of  State  of  the  fact,  stating 
in  such  notice  the  name  of  such  fugitive,  the  State  or  Territory  from  which 
he  is  a  fugitive,  the  crime  with  which  he  is  charged  and  the  date  when  he 
was  committed  or  held  to  bail.  Such  notice  may  be  forwarded  either 
through  the  mail  or  by  telegraph. 

Sbc.  1031.  Shall  also  Notift  District  or  Coinnnr  Attornby.  The 
magistrate  shall  also  immediately  notify  the  district  or  county  attorney  of 
his  county  of  the  facts  of  the  case,  who  shall  forthwith  give  notice  of  such 
facts  to  the  executive  authority  of  the  State  or  Territory  from  which  the 
accused  is  charged  to  have  fled. 

Sbc.  1032.  Secretary  of  State  shall  Comf tmiOATB  IiTFORif  ation.  The 
Secretary  of  State  upon  receiving  information,  as  provided  in  article  1030, 
shall  forthwith  communicate  such  information  by  telegraph  when  practi- 
cable, or,  if  not  practicable,  by  mail,  to  the  executive  authority  of  the  proper 
State  or  Territory. 

Sbc.  1033.  Accused  shall  bb  Disgharoed,  when.  If  the  accused  is 
not  arrested  under  a  warrant  from  the  Governor  of  this  State  before  the 
expiration  of  ninety  days  from  the  day  of  his  commitment  or  the  date  of 
his  bail  bond,  he  shall  be  discharged. 

Sec.  1084.  Shall  not  be  Arrested  a  Second  Time.  A  person  who 
shall  have  been  once  arrested  under  the  provisions  of  this  title,  and  dis- 
charged under  the  provisions  of  the  preceding  article,  or  by  habeas  corpus^ 
shall  not  be  again  arrested  upon  a  charge  of  the  same  offense,  except  by  a 
warrant  from  the  Governor  of  this  State. 

Sbc.  1085.  Governor  of  this  State  can  Demand  Pugitivb.  When- 
ever the  Governor  of  this  State  may  think  proper  to  demand  a  person  who 
has  committed  an  offense  in  this  State,  and  has  fled  to  another  State  or 
Territory,  he  may  commission  any  suitable  person  to  take  such  requisition ; 
and  the  accused  person,  if  brought  back  to  this  State,  shall  be  delivered  up 
to  the  sheriff  of  the  county  in  which  it  is  alleged  he  has  committed  the 
offense. 

Sec.  1086.  Reasonablb  Pay  to  Person  Commissioned.  The  person 
commissioned  by  the  Governor  to  bear  a  requisition  for  a  fugitive  from 
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justice  to  another  State  or  Territory  shall  be  paid  out  of  the  State  treasnij 
a  reasonable  compensation  for  his  services,  to  be  paid  upon  the  certificate 
of  the  Govemor,  specifying  the  services  rendered  and  the  amount  allowed 
therefor. 

Sbc.  1037.  QovBBHOB  MAT  Offbr  A  Rbwabd,  WHEN.  The  GoTemor 
may,  whenever  he  deems  it  proper,  offer  a  reward  for  the  apprehension  of 
any  person  accused  of  a  felony  in  this  State  and  who  is  evading  an  arrest. 

Sbc.  1088.  Shall  bb  Published,  how.  When  the  €k>vemor  offers  a 
reward  he  shall  cause  the  same  to  be  published  in  such  manner  as,  in  his 
judgment,  will  be  most  likely  to  effect  the  arrest  of  the  accused. 

Sec.  1080.  Rbwabd  bhai<l  bb  Paid  bt  State.  The  person  who  may 
become  entitled  to  such  reward  shall  be  paid  the  same  out  of  the  State 
treasury  upon  the  certificate  of  the  Governor,  stating  the  amount  thereof^ 
and  that  such  person  is  entitled  to  receive  the  same,  and  the  facts  which 
so  entitle  such  person  to  receive  it. 


XXXV.   VlBOINIA. 

[From  the  Code  of  Tirginia,  Munford,  1878,  title  10,  chap.  16,  §§  8- 17, 
pages  200-202.] 

Section  8.  FuorrrvEs  fbox  Fobbigit  Nations.  The  Governor  sihall, 
whenever  required  by  the  executive  authority  of  the  United  States,  pursuant 
to  the  Constitution  and  laws  thereof,  deliver  over  to  justice  any  person 
found  within  the  State,  who  shall  be  charged  with  having  committed  any 
crime  without  the  jurisdiction  of  the  United  States. 

Sec.  9.  (Jovebnob  mat  Deliybb  oyeb  FooiTrvB.  The  Governor,  though 
not  so  required,  may,  in  his  discretion,  deliver  over  to  justice  any  person 
found  within  the  State,  who  shall  be  charged  with  having  committed,  with- 
out the  jurisdiction  of  the  United  States,  any  crime,  except  treason,  which 
by  the  laws  of  this  State,  if  committed  therein,  is  punishable  by  death  or 
imprisonment  in  the  penitentiary;  such  delivery  shall  only  be  made  on  the 
requisition  of  the  duly  authorized  officers  or  agents  of  the  Gk>vemment, 
within  the  jurisdiction  of  which  the  crime  shall  be  charged  to  have  been 
committed,  and  the  (Governor  shall  require  such  evidence  of  the  guilt  of  the 
person  so  charged  as  would  be  necessary  to  justify  his  apprehension  and 
commitment  for  trial,  had  the  crime  charged  been  committed  within  this 
State.  The  expense  of  apprehension  and  delivery  shall  be  defrayed  by 
those  to  whom  the  delivery  is  made. 

FuorrrvES  fboh  Othbb  States. 

Section  10.  FuomvEs  to  bb  Dbliybbbd  Up.  Any  person  charged  in 
another  State  of  this  Union  with  treason,  felony  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  this  State*  shall,  on  demand  of  the  exec- 
utive authority  of  the  State  from  which  he  fled,  made  in  the  manner  pre- 
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scribed  by  the  Constitution  and  laws  of  the  United  States,  be  delivered  up, 
according  to  the  said  Constitution  and  laws,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime. 

Sec.  11.  Arbbst  of  i^uGiriYBS  bt  Magistrates.  Whenever  any  person 
shall  be  found  within  this  State  charged  with  treason,  felony  or  other 
crime,  committed  in  any  other  State,  any  justice  may,  upon  complaint  on 
oath,  or  other  satisfactory  evidence  that  such  person  committed  the  offense, 
issue  a  warrant  to  bring  the  person  so  charged  before  the  same  or  some 
other  justice  within  the  State;  and  the  officer  to  whom  such  warrant  may 
be  directed  may  execute  the  same  in  any  county  or  corporation  in  the  State, 
and  bring  the  party,  when  arrested,  before  any  justice  of  the  same,  or  any 
other  county  or  corporation. 

Sec.  12.  Rbcognizance  to  be  Gfvek.  If  it  shall  appear  to  the  jifstice 
before  whom  the  person  charged  may  be  brought  that  there  is  reasonable 
cause  to  believe  that  the  complaint  is  true,  he  shall,  if  he  would  have  been 
bailable  by  a  justice,  in  case  the  offense  had  been  committed  in  this  State, 
be  required  to  recognize,  with  sufficient  sureties,  in  a  reasonable  sum  to 
appear  before  the  court  of  the  county  or  corporation  at  a  future  day,  allow- 
ing a  reasonable  time  to  obtain  the  warrant  of  the  executive,  and  to  abide 
the  order  of  the  court ;  and,  if  such  person  shall  not  so  recognize,  he  shall 
be  committed  to  prison,  and  be  there  detained  until  such  day.  The  recog- 
nizance, if  any,  shall  be  returned  to  the  said  court  without  delay;  and,  if  the 
person  so  recognizing  shall  fail  to  appear  according  to  the  condition  of  his 
recognizance,  he  shall  be  defaulted,  and  the  like  proceedings  shall  be  had 
as  in  the  case  of  other  recognizances  entered  into  before  a  justice ;  bat  if 
such  person  would  not  have  been  bailable  by  a  justice,  in  case  the  offense 
had  been  committed  in  this  State,  he  shall  be  committed  to  prison,  and 
there  detuned  until  the  day  so  appointed  for  his  appearance  before  the 
court. 

Sec.  13.  Notice  of  the  Arrbst.  The  justice  by  whom  such  person  may 
be  so  recognized  or  committed  shall  immediately,  by  letter,  apprise  the 
G-ovemor  of  the  fact,  who  shall  thereupon  communicate  the  same  to  the 
executive  of  the  State  where  the  crime  is  charged  to  have  been  com- 
mitted. 

Sec.  14.  Discharge  of  the  Fugitive.  If  the  person  so  recognized  or 
committed  shall  appear  before  the  court  upon  the  day  ordered  he  shall  be 
discharged,  unless  he  shall  be  demanded  by  some  person  authorized  by  the 
warrant  of  the  Governor  to  receive  him,  or  unless  the  court  shall  see  cause 
to  commit  him,  or  to  require  him  to  recognize  anew  for  his  appearance  at 
some  other  day,  and,  if  when  ordered,  he  shall  not  so  recognize,  he  shall 
be  committed  and  detained  as  before.  But  whether  the  person  so  charged 
shall  be  recognized,  committed  or  discharged,  any  person  authorized  by  the 
warrant  of  the  Governor  may,  at  all  times,  take  him  into  custody,  and  the 
same  shall  be  a  discharge  of  the  recognizance,  if  any,  and  shall  not  be 
deemed  an  escape. 
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Sbo.  15.  Costs  aitd  Expbitobs.  The  complainant  in  such  case  shall  be 
answerable  for  all  the  actual  costs  and  charges,  and  for  the  sapport,  in 
prison,  of  any  person  so  committed,  to  be  paid  in  the  same  manner  as  by  a 
creditor  for  his  debtor  committed  on  execution;  and  if  the  charge  for  his 
support  in  prison  shall  not  be  so  paid  the  jailer  may  discharge  such  penon 
in  like  manner  as  if  he  had  been  committed  for  debt  on  an  execution. 

Ssc.  16.  PosTPONBMBNT  OF  DsLiYSBT.  Ko  pofson  Under  prosecution 
for  any  ofEense,  alleged  to  be  committed  within  this  State,  shall  be  delivered 
up  to  the  executive  authority  of  another  State,  or  of  the  United  States^ 
until  such  prosecution  shall  have  been  determined,  and  the  person  prose- 
cuted shall  have  been  punished,  if  condemned,  nor  shall  any  person,  under 
recognizance  to  appear  as  a  witness  in  any  such  prosecution,  be  so  delivered 
up  until  said  prosecution  shall  be  determined.  Nor  shall  any  person  who 
was  in  custody  upon  any  execution,  or  upon  process  in  any  suit,  at  the  time 
of  being  apprehended  for  a  crime  charged  to  have  been  committed  without 
the  jurisdiction  of  this  State,  be  so  delivered  up  without  the  consent  of  the 
plaintiff  in  such  execution  or  suit,  until  the  amount  of  such  execution  shall 
have  been  paid,  or  until  such  person  shall  be  otherwise  dischai^ged  from 
such  execution  or  process. 

Rewabds  fob  Pkrsons  Ohabged  with  Offbnsbs. 

Sbc.  17.  Rbward  ;  Nonx  to  Officbb.  The  Governor  may  offer  a  reward 
for  apprehending  and  securing  any  persons  convicted  of  an  offense,  or 
charged  therewith,  who  shall  have  escaped  from  prison,  or  for  apprehend* 
ing  and  securing  any  person  charged  with  an  offense,  who,  there  is  reason 
to  fear,  cannot  be  arrested  in  the  conunon  course  of  proceeding.  But  no  such 
reward  shall  be  paid  to  any  sheriff,  sergeant  or  other  officer,  who  may  arrest 
such  person  by  virtue  of  any  process  in  his  hands  to  be  executed. 


XXXVL  West  VmoiNiA. 

[From  Revised  Statutes  of  West  Yirginia,  Kelly,  1878,  chap.  90, 
$i  10-18,  vol.  2,  pages  648-649.] 

Sbc.  10.  FnoiTiVBS  from  Fobeign  Nations.  The  (Governor,  whenever 
required  by  the  executive  authority  of  the  United  States  pursuant  to  the 
Constitution  and  laws  thereof,  snail  deliver  over  to  justice  any  person 
found  within  this  State  who  shall  be  charged  with  having  committed  any 
crime  without  the  jurisdiction  of  the  United  States. 

Sec.  11.  Delivery  without  Requisition.  The  Governor,  though  not  so 
required,  may,  in  his  discretion,  deliver  over  to  justice  any  person  found 
within  this  State,  who  shall  be  charged  with  having  committed,  without 
the  jurisdiction  of  the  United  States,  any  crime,  except  treason,  which  bj 
the  laws  of  this  State,  if  committed  therein,  would  be  punishable  by  death 
or  imprisonment  in  the  penitentiary.  The  Gtovemor  shall  require  such 
evidence  of  the  guilt  of  the  person  so  charged  as  would  be  necessary  to 
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justify  an  indictment  against  him,  had  the  crime  charged  been  committed 
in  this  State.  The  expense  of  the  apprehension  and  delivery  shall  be  de- 
frayed by  those  to  whom  the  delivery  is  made. 

Sbc.  12.  FuGiTTvas  vnou  Other  States.-  Ajiy  person  charged  in  an- 
other State  of  this  Union  with  treason,  felony  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  this  State,  shall,  on  demand  of  the  execu- 
tive authority  of  the  State  from  which  he  fled,  made  in  the  manner  pre- 
scribed by  the  Constitution  and  laws  of  the  United /States,  be  delivered  up 
according  to  the  said  Constitution  and  laws,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime. 

Sko.  13.  Abrist  of  FvemvES  bt  Magibtbatbs.  Whenever  any  person 
shall  be  found  within  this  State,  charged  with  treason,  felony,  or  other 
crime,  committed  in  any  other  State,  any  justice  may,  upon  complaint  on 
oath,  or  other  satisfactory  evidence,  that  such  person  committed  the  of- 
fense, issue  a  warrant  to  bring  the  person  so  charged  before  the  same  or 
some  other  justice  within  the  State,  and  the  officer  to  whom  such  warrant 
may  be  directed  may  execute  the  same  in  any  county  in  the  State,  and 
bring  the  T>arty,  when  arrested,  before  any  justice  of  the  same  or  any  other 
county. 

Sec.  14.  Recogivisanob.  If  it  shall  appear  to  the  justice  before  whom 
the  person  charged  may  be  brought,  that  there  is  reasonable  cause  to  be- 
lieve that  the  complaint  is  true,  he  shall,  if  he  would  have  been  bailable  by 
a  justice,  in  case  the  offense  had  been  committed  in  this  State,  be  required 
to  recognize,  with  sufficient  sureties^  in  a  reasonable  sum,  to  appear  before 
the  circuit  court  of  the  county  at  a  future  day,  allowing  a  reasonable  time 
to  obtain  the  warrant  of  the  executive,  and  to  abide  the  order  of  the  court; 
and  if  such  person  shall  not  so  recognize,  he  shall  be  committed  to  prison, 
and  be  there  detained  until  such  day.  The  recognizance,  if  any,  shall  be 
returned  to  the  said  court  without  delay,  and  if  the  person  so  recognizing 
shall  fail  to  appear  according  to  the  condition  of  his  recognizance,  he  shall 
be  defaulted,  and  the  like  proceedings  shall  be  had  as  in  the  case  of  other 
recognizances  entered  into  before  a  justice ;  but  if  such  person  would  not  have 
been  bailable  by  a  justice  in  case  the  offense  had  been  committed  in  this 
State,  he  shall  be  committed  to  prison,  and  there  detained  until  the  day 
so  appointed  for  his  appearance  before  the  court. 

Sec.  15.  Notice  of  the  Arrest.  The  justice  by  whom  such  person  may 
be  so  recognized  or  committed  shall  immediately,  by  letter,  apprise  the 
Governor  of  the  fact,  who  shall  thereupon  communicate  the  same  to  the 
executive  of  the  State  where  the  crime  la  charged  to  have  been  committed. 

Sbc.  16.  Dischargb;  Rb-Abrbst.  If  the  person  so  recognized  or  com- 
mitted shall  appear  before  the  court  upon  the  day  ordered,  he  shall  be  dis- 
charged, unless  he  shall  be  demanded  by  some  person  authorized  by  the 
warrant  of  the  Governor  to  receive  him,  or  unless  the  court  shall  see 
cause  to  commit  him,  or  to  require  him  to  recognize  anew  for  his  ap- 
pearance at  some  other  day;    and  if,    when  ordered,  he  shall  not  so 
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recognize,  he  shall  be  committed  and  detained  as  before.    Bnt  whether  the 

person  so  charged  shall  be  recognized,  committed,  or  discharged,  any 
person  authorized  by  the  warrant  of  the  Governor  may,  at  all  times,  take 
him  into  custody,  and  the  same  shall  be  a  discharge  of  the  recognizance,  if 
any,  and  shall  not  be  deemed  an  escape. 

8bc.  17.  Costs.  The  complainant  in  such  case  shall  be  answerable  for 
all  the  actual  costs  and  charges,  and  for  the  support  in  prison  of  any  penon 
so  committed ;  and  if  the  charge  for  his  support  in  prison  shall  not  be  paid 
when  demanded,  the  jailer  may  discharge  such  person  from  prison. 

Bbo.  18.  PosTPONBMKNT  OF  Deliybbt.  No  pcrsou  uoder  prosecution 
for  an  offense  alleged  to  be  committed  within  this  State,  shall  be  deliTered 
up  to  the  executive  authority  of  another  State  or  of  the  United  States,  mi- 
til  such  prosecution  shall  have  been  determined,  and  the  person  prosecuted 
shall  have  been  punished,  if  condemned,  nor  shall  any  person  under  recog- 
nizance to  appear  as  a  witness  in  any  such  prosecution  be  so  delivered  up, 
until  said  prosecution  shall  be  determined.  Nor  shall  any  person  who  was 
in  custody  upon  any  execution,  or  upon  process  in  any  suit,  at  the  time  of 
being  apprehended  for  a  crime  charged  to  have  been  committed  without 
the  jurisdiction  of  this  State,  be  so  delivered  up  without  the  consent  of 
the  plaintiff  in  such  execution  or  suit,  until  the  amount  of  such  execution 
shall  have  been  pud,  or  until  such  person  shall  be  otherwise  diachaiged 
from  such  execution  or  process. 

Sbo.  10.  Rewards;  None  to  Officbb.  The  Ck>vemor  may  offer  are- 
ward  for  apprehending  and  securing  any  person  convicted  of  an  offense  or 
charged  therewith,  who  shall  have  escaped  from  prison,  or  for  apprehend- 
ing and  securing  auy  person  charged  with  an  offense,  who,  there  is  reason 
to  fear,  cannot  be  .arrested  in  the  common  course  of  proceeding.  But  no 
such  reward  shall  be  paid  to  any  sheriff  or  other  officer  who  may  arrest  such 
person  by  virtue  of  any  process  in  his  hands  to  be  executed. 


XXXVIL  WiscoKsiK. 

[From  Revised  Statutes  of  Wisconsin,  1878,  chap.  189,  §  4654,  page  1091, 
as  amended  by  chap.  173,  Laws  1881,  and  chap.  198,  §S  4848-4854,  pages 
1128-1125.] 

Section  4654.  FnerrrvE  not  Entitled  to  Pbeliminabt  Exaiona- 
TiON.  No  information  shall  be  filed  against  any  person  for  any  offense,  until 
such  person  shall  have  had  a  preliminary  examination,  as  provided  by  law,  be- 
fore a  justice  of  the  peace  or  other  examining  magistrate  or  officer,  unless 
such  person  shall  waive  his  right  to  such  examination;  provided  that  infor- 
mation may  be  filed  without  such  examinations  against  fugitives  from  justice 
within  the  meaning  of  the  Constitution  and  laws  of  the  United  States  and 
against  corporations ;  but  no  failure  or  omission  of  such  preliminary  examina- 
tion shall  in  any  case  invalidate  any  informations  in  any  court,  unless  the  de- 
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fendant  shall  take  adyantage  of  such  failure  or  omission  before  pleading  to 
the  merits,  by  a  plea  in  abatement.     [As  amended  by  chapter  178,  Laws  of 

1881.] 

•  **••• 

Sec.  4843.  Goteenob  hay  Appoint  Agent.  The  Governor  of  this 
State  may,  in  any  case  authorized  by  the  Constitution  and  laws  of  the  United 
States,  demand  of  the  executive  authority  of  any  other  State  or  Territory! 
any  fugitive  from  justice,  or  any  person  charged  with  felony  or  any  other  crime 
in  this  State,  and  appoint  agents  to  receive  the  same ;  and  whenever  an  appli- 
cation shall  be  made  to  the  Governor,  for  that  purpose,  the  district  attorneys 
or  any  other  prosecuting  officer  of  the  State,  when  required  by  the  Gover* 
nor,  shall  forthwith  investigate  the  grounds  of  such  application,  and  report 
to  the  Governor  all  material  circumstances  which  may  come  to  his  knowl- 
edge, with  an  abstract  of  the  evidence,  and  his  opinion  as  to  the  expedi- 
ency of  the  demand  ;  but  the  Governor  may  in  any  case  appoint  such 
agents  without  requiring  the  opinion  of  or  any  report  from  the  district  at- 
torney ;  and  the  accounts  of  the  agents  appointed  for  such  purpose  shall 
in  all  cases  be  audited  by  the  county  board  of  supervisors  of  the  county 
from  which  said  fugitive  may  have  fled,  and  paid  from  the  treasury  of  such 
county. 

Brg.  4844.  Cebtificatb  of  Distbict  Attobnbt.  The  district  attor- 
ney, or  other  prosecuting  officer  of  the  State,  shall  certify  that  he  approves 
of  the  application  ;  that  the  party  whose  arrest  is  sought  is  a  fugitive 
from  justice  ;  that  he  believes  the  said  fugitive  to  have  taken  refuge  in  the 
State  or  Territory  of  (naming  the  same),  and  that  the  ends  of  justice  re- 
quire that  the  said  fugitive  should  be  brought  back  to  this  State  for  trial. 

Sec.  4845.  Failubb  to  Ge&tzft.  Nothing  in  the  preceding  section 
shall  be  construed  as  prohibiting  the  issue  of  requisitions  by  the  Governor 
in  cases  where  the  district  attorney  or  other  officer  of  this  State  shall  re- 
fuse to  make  the  application,  or  where  by  reason  of  sickness,  or  a  vacancy 
in  the  office,  the  application  cannot  be  made  by  a  district  attorney  or 
other  officer  ;  or  in  other  cases  where  by  proper  affidavits  ample  proofs  of 
the  propriety  and  necessity  of  a  requisition  shall  be  furnished  to  the  Gov- 
ernor, but  which  for  good  reasons  cannot  be  placed  in  the  form  prescribed 
in  the  preceding  section. 

Seo.  4846.  Copies  of  Papebb  to  be  Filed  in  Exectttive  Office. 
Duplicate  originaU  or  certified  copies  of  all  papers  necessary  upon  applica- 
tion for  a  requisition,  including  the  application  and  all  other  papers  in  the 
case,  must  be  furnished  to  the  Governor ;  and  when  a  requisition  is  asked 
for  from  more  than  one  State,  an  additional  copy  thereof  must  be- furnished 
for  each  State,  and  one  set  of  such  papers  shall  be  filed  and  kt>pt  in  the  ex- 
ecutive office,  and  in  all  cases,  except  upon  indictment,  duplicate  original, 
or  certified  copies  of  the  affidavits  and  of  the  papers  made  before  the  mag- 
istrate for  the  arrest  and  examination  of  the  accused  must  be  furnished,, 
with  the  certificate  of  such  magistrate,  that  the  person  making,  any  sufib 
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affldayit  is  to  be  believed ,  and  with  the  certificate  of  the  clerk  of  the  <»rcait 
court  of  the  county,  that  such  magistrate  is  a  lawful  mi^istrate  of  eoch 
county  (and  name  the  town). 

Sec.  4847.  Gk>yxsHOB  xat  Demasd  Opikioh.  When  a  demand  shall 
be  made  upon  the  Governor  of  this  State  by  the  executive  of  any  other 
State  or  Territory,  in  any  case  authorized  by  the  Constitution  and  laws  of 
the  United  States,  for  the  delivery  over  of  any  person  charged  in  such 
State  or  Territory  with  treason,  felony,  or  any  other  crime,  the  district  at- 
torney or  any  other  prosecuting  officer  of  the  State,  when  required  by  the 
Governor,  shall  forthwith  investigate  the  ground  of  such  demand,  and  re- 
port to  the  Governor  all  material  facts  which  may  come  to  his  knowledge  as 
to  the  situation  and  circumstances  of  the  person  so  demanded,  especially 
whether  he  is  held  in  custody,  or  is  under  recognizance  to  answer  for  any 
offense  against  the  laws  of  this  State  or  of  the  United  States,  or  by  force  of 
any  civil  process,  and  also  whether  such  demand  is  made  according  to  law, 
so  that  such  person  ought  to  be  delivered  up  ;  if  the  Governor  is  satisfied 
that  such  demand  is  conformable  to  law  and  ought  to  be  complied  with,  he 
shall  issue  his  warrant,  under  the  seal  of  the  State,  authorizing  any  duly 
appointed  agent  of  the  executive  who  makes  such  demand  forthvrith,  or  at 
such  time  as  shall  be  designated  by  the  warrant  to  take  and  transport  such 
person  to  the  line  of  the  State  at  the  expense  of  such  agents,  and  shall  also 
by  warrant  require  the  civil  officers  within  this  State  to  afford  all  needful 
assistance  in  the  execution  thereof. 

Skc.  4848.  Arbbst  of  Fnarnviss  bt  Maoistratbs.  Whenever  any 
person  shall  be  found  within  this  State  chained  with  any  offense  com- 
mitted in  any  other  State  or  Territory,  and  liable  by  the  OonstitntioB 
and  laws  of  the  United  States  to  be  delivered  over  upon  the  demand 
of  the  executive  of  such  other  State  or  Territory,  any  court  or  mag- 
istrate authorized  to  issue  warrants  in  criminal  cases  may,  upon  com- 
plaint under  oath,  setting  forth  the  offense,  and  such  other  matters  as  are 
necessary  to  bring  the  case  within  the  provisions  of  law,  issue  a  warrant  to 
bring  the  person  so  charged  before  the  same,  or  some  other  court  or  magis- 
trate within  the  State,  to  answer  to  such  complaint  as  in  other  cases. 

Sbo.  4849.  Thb  Procebdinos  m  such  Casbs.  If,  upon  examination  of 
the  person  charged,  it  shall  appear  to  tlie  court  or  magistrate  that  there  is  rea- 
sonable cause  to  believe  that  the  complaint  is  true,  and  that  such  person  msy 
be  lawfully  demanded  of  the  Governor,  he  shall,  if  not  charged  with  a 
capital  crime,  be  required  to  recognize  with  sufficient  sureties  in  a  reason- 
able sum,  to  appear  before  such  court  or  magistrate  at  a  future  day,  allow- 
ing a  reasonable  time  to  obtain  the  warrant  of  the  executive,  and  to  abide 
the  order  of  the  court  or  magistrate,  and  if  such  person  shall  not  so  recog- 
nize, he  shall  be  committed  to  prison  and  be  there  detained  until  such  day, 
in  like  manner  as  if  the  offense  charged  had  been  committed  within  this 
State,  and  if  the  person  so  recognizing  shall  fail  to  appear  according  to  the 
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Gonditons  of  hii  recognizance,  he  shall  be  defaulted  and  the  like  proceed- 
ings shall  be  had  as  in  the  case  of  other  recognizances  entered  into  before 
such  court  or  magistrate,  but  if  such  person  be  charged  with  a  capital  crime 
he  shall  be  committed  to  prison  and  there  detained  until  the  day  so  ap- 
pointed for  his  appearance  before  the  court  or  magistrate. 

Sec.  4850.  Accused  to  bb  Dischakgbd  mojEss  Demanded.  If  the 
person  so  recognized  or  committed  shall  appear  before  the  court  or  magis- 
trate upon  the  day  ordered  he  shall  be  discharged  unless  he  be  demanded 
by  some  person  authorized  by  the  warrant  of  the  executive  to  receive  him, 
or  unless  the  court  or  magistrate  shall  see  cause  to  commit  him,  or  to 
require  him  to  recognize  anew  for  his  appearance  at  some  other  day,  and  if, 
when  ordered,  he  shall  not  so  recognize,  he  shall  be  committed  and  de- 
tained, as  before  provided ;  whether  the  person  so  charged  shall  be  recog- 
nized, committed  or  discharged,  any  person  authorized  by  the  warrant  of 
the  executive  may,  at  all  times,  take  him  into  custody,  and  the  same  shall 
be  a  discharge  of  the  recognizance,  if  any,  and  shall  not  be  deemed  an 
escape. 

Sbc.  4851.  OoHPLAiVANT  TO  PAT  CosTB.  The  complainant  in  such  case 
shall  be  answerable  for  all  the  actual  costs  and  charges,  and  for  the  support 
in  prison  of  any  person  so  committed,  and  shall  advance  to  the  jailer  one 
week^s  board  at  the  time  of  commitment,  and  so  from  week  to  week  as 
long  as  such  person  shall  remain  in  jail,  and  if  he  fail  to  do  so,  the  jailer 
may  forthwith  discharge  such  person  from  his  custody. 


HlCHIGAK. 

Sbgtiok  4852.  Michigan  Prisonbbs  xat  be  Carbied  through  Wis- 
consin. It  shall  be  lawful  for  all  officers  in  the  State  of  Michigan,  or  other 
persons  duly  authorized,  on  lawful  warrants  from  any  judicial  officer  of 
that  State  to  convey  any  person  who  has  been  convicted  of,  or  may  be 
charged  with  any  crime  committed  within  the  State  of  Michigan,  through 
the  State  of  Wisconsin,  from  the  upper  peninsula  to  the  lower  peninsula, 
or  from  the  lower  peninsula  to  the  upper  peninsula  of  Michigan,  for  the 
purpose  of  final  execution  or  trial. 

Sbc  4853.  If  any  person  so  convicted  of  or  charged  with  crime  in  the 
State  of  Michigan,  on  being  so  conveyed  by  such  officers,  or  other  person 
duly  authorized  under  the  laws  of  Michigan  to  have  the  custody  of  such 
person,  shall  sue  out  a  writ  of  habeas  corpus,  it  shall  be  a  sufficient  answer  to 
said  writ  by  the  person  having  such  custody,  that  he  holds  such  per- 
son, by  virtue  of  a  lawful  warrant,  from  any  judicial  officer  of  the  State  of 
Michigan,  and  he  shall  annex  to  such  answer  a  copy  of  the  writ,  by  which 
he  claims  the  custody  of  such  person. 

Sbc.  4854.  Penalty  for  Aiding  Such  Prisoner  to  Escape.  Any  or 
all  persons  who  shall  in  any  manner  aid  such  person  so  being  conveyed 
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through  the  State  of  Wisconsin  by  virtue  of  any  such  writ  or  warrant,  to 
escape,  or  shall  resist  any  officer  or  person  while  engaged  in  carryiiig  any 
such  prisoner  through  this  State,  shall  be  liable  to  the  same  penalties  as 
now  provided  by  the  laws  of  this  State  against  persons  aiding  prisoners  to 
escape,  or  resisting  officers  of  this  State. 


IV. 

THE  ENGLISH  EXTRADITION  ACT  OF  1870. 


'  The  most  of  the  extradition  cases  that  occur,  whether  to  or  from  the 
United  States,  arise  nnder  the  treaty  of  1843  with  Great  Britain,  and  hence 
it  has  been  judged  expedient  to  pUoe  in  this  Appendix  the  following  sec- 
tions of  the  English  Extradition  Act  of  1870,  for  the  information  of  those 
who  may  have  occasion  to  deal  with  such  cases: 

Sbgtion  8.  The  following  restrictions  shall  be  obserred  with  respect  to 
the  surrender  of  fugitive  criminals : 

(1.)  A  fugitive  criminal  shall  not  be  surrendered,  if  the  offense  in  respect 
of  which  his  surrender  is  demanded  is  one  of  a  political  character,  or  if  he 
prove  to  the  satisfaction  of  the  police  magistrate,  or  the  couri;  before  whom 
he  is  brought  on  luibeas  corpus^  or  to  the  Secretary  of  State,  that  the  requi- 
sition for  his  surrender  has  in  fact  been  made  with  a  view  to  try  or  punish 
him  for  an  offense  of  a  political  character. 

(2.)  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  State,  unless 
provision  is  made  by  the  law  of  that  State,  or  by  arrangement,  that  the 
fugitive  criminal  shall  not,  until  he  has  been  restored  or  had  an  opportu- 
nity of  returning  to  Her  Majesty's  dominions,  be  detained  or  tried  in  that 
foreign  State  for  any  offense  committed  prior  to  his  surrender,  other  than 
the  extradition  crime  proved  by  the  facts  on  which  the  surrender  is 
grounded. 

(8.)  A  fugitive  criminal  who  has  been  accused  of  some  offense  within 
English  jurisdiction,  not  being  the  offense  for  which  his  surrender  is  asked, 
or  is  undergoing  sentence  under  any  conviction  in  the  United  Kingdom, 
shall  not  be  surrendered  until  after  he  has  been  discnarged,  whether  by  ac- 
quittal or  on  expiration  of  his  sentence  or  otnerwise. 

(4.)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expiration  of 
fifteen  days  from  the  date  of  his  being  committed  to  prison  to  await  his 
surrender. 

Sec.  7.  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any  for- 
eign State,  who  is  in  or  suspected  of  being  in  the  United  Kingdom,  shall 
be  made  to  a  Secretary  of  State,  by  some  person  recognized  by  the  Secre- 
tary of  the  State  as  a  diplomatic  representative  of  that  foreign  State.    A 
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Secretary  of  State  may,  by  order  under  Ida  hand  and  seal,  signify  to  a 
police  magistrate  that  such  requisition  has  been  made,  and  require  him  to 
issue  his  warrant  for  the  apprehension  of  the  fagitire  criminaL  If  the 
Secretary  of  State  is  of  opinion  that  the  offense  is  one  of  a  political  char- 
acter, he  may,  if  he  think  fit,  refuse  to  send  any  such  order,  and  may  also 
at  any  time  order  a  fugitive  criminal  accused  or  conyicted  of  such  offense 
to  be  discharged  from  custody. 

Sec.  10.  In  the  case  of  a  fugkive  criminal  accused  of  an  extnuiitioii 
crime,  if  the  foreign  warrant  authorizing  the  arrest  of  such  criminal  is  dnly 
authenticated,  an^  such  evidence  is  produced  aa  (8id>JQ0t  to  the  proviaons 
of  this  act)  would,  according  to  the  law  of  England,  justify  the  commit- 
tal for  trial  of  the  prisoner,  if  the  crime  of  which  he  is  accused  liad  been 
committed  in  England,  the  police  magistrate  shall  commit  him  to  prison, 
bnt  otherwise  shall  order  him  to  be  discharged.  (The  same  rale  is  apfdied 
if  the  criminal  has  been  convicted  of  an  extraditioB  crime.) 

Sec.  14.  Depositions  or  statements  on  oath,  taken  in  a  fiovelgn  Btate, 
and  copies  <^  such  original  depositions  or  statements,  and  foreigii  oertiJS- 
cates  of,  or  judicial  documents  stating  the  fact  of  oonvietioB,  nay,  if  dnly 
authenticated,  be  received  in  evidence  of  proceedings  under  this  mcL 

Sec.  15.  Foreign  warrants  and  depositions  or  statements  on  o•li^  and 
copies  thereof,  and  certificates  of,  or  judicial  documents  stating  the  fact  of 
a  conviction,  shall  be  deemed  duly  authenticated  for  the  purposes  ot  this 
act  if  authenticated  in  manner  provided  for  Uie  time  being  by  law,  or  an- 
thenticated  as  follows  :  (1)  If  the  warrant  purports  to  be  signed  by  a 
judge,  magistrate,  or  officer  of  the  foreign  State  where  the  same  was 
issued  ;  (2)  If  the  depositions  or  statements  or  the  copies  thereof  par- 
port  to  be  certified  under  the  hand  of  a  judge,  magistrate,  or  officer  of  the 
foreign  State  where  the  same  were  taken  to  be  the  original  depositions  or  state- 
ments, or  to  be  true  copies  thereof,  as  the  case  may  require  ;  and  (3)  If  the 
certificate  of,  or  judicial  documents  stating  the  fact  ot  conviction  purports 
to  be  certified  by  a  judge,  magistrate  or  officer  of  the  foreign  State  where 
the  conviction  took  place ;  and  if  in  every  case  the  warranty  depoeitions» 
statements,  copies,  certificates,  and  judicial  documents  (as  the  case  may  be) 
are  authenticated  by  the  oath  of  some  witness  or  by  being  sealed  with  the 
official  seal  of  the  Minister  of  Justice,  or  some  pther  minister  of  State  ;  and 
all  courts  of  justice,  justices  and  magistrates  shall  take  judicial  notice  of 
such  official  seal,  and  shall  admit  the  documents  so  authenticated  by  it  to 
be  received  in  evidence  without  further  proof. 

Sec.  17.  This  act,  when  applied  by  Order  in  Council,  shall,  unless  it  is 
otherwise  provided  by  such  order,  extend  to  every  British  possession  in  the 
same  manner  as  if  throughout  this  act  the  British  possession  were  substi- 
tuted for  the  United  Kingdom  or  England  as  the  case  may  require,  but  with 
the  following  modification^  namely  :  (1)  The  requisition  for  the  surrender 
of  a  fugitive  criminal  who  is  in  or  suspected  of  being  in  a  British  possession 
may  be  made  to  the  Qovernor  of  that  British  possession  by  any  person  reo- 
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ognized  by  that  €k>Temor  as  a  consul-general,  consul,  or  vice-consnl,  or  (if 
the  fugitive  criminal  has  escaped  from  a  colony  or  dependency  of  the  foreign 
State  on  behalf  of  which  the  requisition  is  made)  as  the  Governor  of  such 
colony  or  dependency ;  (2)  No  warrant  of  a  Secretary  of  State  shall  be  required, 
and  all  powers  vested  in  or  acts  authorized  or  required  to  be  done  under 
this  act  by  the  police  magistrate  and  the  Secretary  of  State,  or  either  of 
them,  in  relation  to  the  surrender  of  a  fugitive  criminal,  may  be  done  by 
the  Governor  of  the  British  possession  alone  ;  (8)  Any  prison  in  the  British 
possession  may  be  substituted  for  a  prison  in  Middlesex  ;  (4)  A  judge  of 
any  court  exercising  in  the  British  possession  the  like  powers  as  the  Court 
of  Queen's  Bench  exercises  in  England,  may  exercise  the  power  of  discharg- 
ing a  criminal  when  not  conveyed  within  two  months  out  of  such  British 
possession. 

Sbc.  18.  If,  by  any  law  or  ordinance,  made  before  or  after  the  passing  of 
this  act  by  the  legislature  of  any  British  possession,  provision  is  made  for 
carrying  into  effect  within  such  possession  the  surrender  of  fugitive  criminals 
who  are  in  or  suspected  of  being  in  such  British  possession,  Her  Majesty 
may,  by  the  Order  in  Council  applying  this  act  in  the  case  of  any  foreign 
State,  or  by  any  subsequent  order,  either  suspend  the  operation,  within  any 
such  British  possession,  of  this  act,  or  of  any  part  thereof,  so  far  as  it  relates 
to  such  foreign  State,  and  so  long  as  such  law  or  ordinance  continues  in 
force  there  and  no  longer ;  or  direct  that  such  law  or  ordinance,  or  any  part 
thereof,  shall  have  effect  in  such  British  possession,  with  or  without  modi- 
fications and  alterations,  as  if  it  were  part  of  this  act. 

Sbc.  19.  Where,  in  pursuance  of  any  arrangement  vtrith  a  foreign  State, 
any  person  accused  or  convicted  of  any  crime  which,  if  committed  in  Eng- 
land, would  be  one  of  the  crimes  described  in  the  first  schedule  to  this  act, 
is  surrendered  by  that  foreign  State,  such  person  shall  not,  until  he  has 
been  restored  or  had  an  opportunity  of  returning  to  such  foreign  State,  be 
triable  or  tried  for  any  offense  committed  prior  to  the  surrender  in  any 
part  of  Her  Majesty's  dominions,  other  than  such  of  the  said  crimes  as  may 
be  proved  by  the  facts  on  which  the  surrender  is  grounded. 

Sec.  24.  The  testimony  of  any  witness  may  be  obtained  in  relation  to  any 
criminal  matter  pending  in  any  court  or  tribunal  in  a  foreign  State  in  like 
manner  as  it  may  be  obtained  in  relation  to  any  civil  matter  under  the  act 
of  the  session  of  the  nineteenth  and  twentieth  years  of  the  reign  of  Her 
present  Majesty,  chapter  113,  entitled  ''An  act  to  provide  for  taking  evi- 
dence in  Her  Majesty's  dominions  in  relation  to  civil  and  commercial  mat- 
ters pending  before  foreign  tribunals ; "  and  all  the  provisions  of  that  act 
shall  be  construed  as  if  the  term  '*  civil  matter ''  included  a  criminal  matter, 
and  the  term  ''cause ''  included  a  proceeding  against  a  criminal,  provided 
that  nothing  in  this  section  shall  apply  in  the  case  of  any  criminal  matter 
of  a  political  character. 

Sec.  25.  For  the  purposes  of  this  act,  every  colony,  dependency  and  con- 
stituent part  of  a  foreign  State,  and  every  vessel  of  that  State  shall  (except 
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where  expressly  mentioned  as  distinct  in  this  act)  be  deemed  to  be  within 
the  jurisdiction  of  and  to  be  part  of  such  foreign  State. 

SsG.  27.  The  acts  specified  in  the  third  schedule  to  this  act  are  hereby  re- 
pealed as  to  the  whole  of  Her  Majesty's  dominions ;  and  this  act  (with  the 
exception  of  any  thing  contained  in  it  which  is  inconsistent  with  the  trtstus 
referred  to  in  the  acts  so  repealed)  shall  apply  (as  regards  crimes  cominitted 
either  before  or  after  the  passing  of  this  act),  in  the  case  of  the  foreign 
States  with  which  those  treaties  are  made,  in  the  same  manner  as  if  an 
Order  in  Council  referring  to  such  treaties  had  been  made  in  pursasBce  of 
this  act^  and  as  if  such  Order  had  directed  that  every  law  and  ordinuce 
which  is  in  force  in  any  British  possession  with  respect  to  such  trestjei 
should  have  effect  as  part  of  this  act :  Providedj  that  if  any  proceedings  for 
or  in  relation  to  the  surrender  of  a  fugitive  criminal  have  been  commenced 
under  the  said  acts  previously  to  the  repeal  thereof,  such  proceedings  nsy 
be  completed,  and  the  fugitive  surrendered,  in  the  same  manner  as  if  thii 
act  had  not  been  passed. 

To  these  sections  it  is  thought  proper  to  add  two  others  from  the  Sup- 
plementary Extradition  Act  of  1878,  as  follows: 

Sec.  4.  Be  it  declared,  that  the  provisions  of  the  principal  act  relitiBg 
to  depositions  and  statements  on  oath  taken  in  a  foreign  State,  and  copies 
of  such  original  depositions  and  statements,  do  and  shall  extend  to  affirma- 
tions taken  in  a  foreign  State,  and  copies  of  such  affirmations. 

Sec.  7.  For  the  purposes  of  the  principal  act  and  this  act,  a  diplomatic 
representative  of  a  foreign  State  shall  be  deemed  to  include  any  penoa 
recognized  by  the  Secretary  of  State  as  a  consul-general  of  that  State,  and 
a  consul  or  vice-consul  shall  be  deemed  to  include  any  person  recogniied 
by  the  Governor  of  a  British  possession  as  a  consular  officer  of  a  foreign 
State. 


V. 

GOVERNOR  CULIOF S  OPmON. 


Governor  CuUom,  of  Illinois^  in  1878  gave  the  following  opinion  on  the 
subject  of  inter-State  extradition  in  the  cases  of  Gaffigan  and  Merrick: 

On  the  4th  day  of  December,  1878,  a  requisition  was  presented  to  me, 
issued  by  the  Governor  of  Pennsylvania,  demanding  the  surrender  of  two 
citizens  of  Illinois,  Michael  Gaffigan  and  Michael  Merrick,  as  fugitives  from 
justice.  This  requisition  was  based  upon  an  indictment  charging  the  per- 
sons named  with  having  murdered  one  Michael  Durkin  in  the  county  of 
Schuylkill,  Pennsylvania,  on  the  Ist  day  of  March,  A.  D.  1865.  The  indict- 
ment was  found  at  the  March  session  of  the  Court  of  Oyer  and  Terminer  of 
Schuylkill  county  for  the  year  1865. 

On  presentation  of  the  requisition,  I  issued  my  warrant,  and  the  men 
were  at  once  arrested,  but  they  have  not  been  surrendered  to  the  agent  of 
the  Governor  of  Pennsylvania.  I  have  been  earnestly  urged  by  counsel 
for  the  prisoners  to  withhold  their  surrender  until  cause  should  be 
shown  for  revoking  my  warrant.  Being  anxious  to  give  the  men  all  the 
benefits  to  which  they  are  lawfully  entitled,  I  have  carefully  considered  the 
evidence  submitted  to  me,  and  the  arguments  of  counsel.  The  facts  and 
reasons  on  which  I  am  asked  to  revoke  my  warrant  are  very  important,  and 
demamd  the  most  earnest  attention. 

The  extreme  gravity  of  the  offense  charged,  as  well  as  the  questions  of 
legal  obligation  and  State  comity  presented,  require  and  have  received  from 
me  the  most  careful  consideration. 

It  is  undoubtedly  the  duty  of  the  executive  of  each  State  to  give  full 
effect  to  that  provision  of  the  Federal  Constitution  which  requires  the  return 
of  the  fugitives  from  justice,  and  to  respect  all  laws  made  for  the  purpose 
of  enforcing  that  provision.  I  have  no  inclination  to  disregard  the  obliga- 
tion thus  created,  even  though  no  power  exists  by  which  my  action  could 
be  controlled.  On  the  other  hand,  the  seizure  of  a  citizen  of  this  State  and 
his  forcible  transportation  to  a  distant  jurisdiction,  beyond  all  protection 
from  the  laws  of  his  own  State,  is  a  proceeding  so  serious  that  it  can  only 
be  justified  by  positive  law  and  the  concurrence  of  all  the  facts  required  by 
law.  The  Governor  of  a  State  has  a  very  solemn  duty  to  perform  toward 
his  own  people,  as  well  as  toward  other  States.    He  should  see  tliat  no  vio- 
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lent  proceedings  be  taken  against  citizens  who  rely  on  him  for  protection, 
unless  such  proceedings  be  fully  warranted  by  law. 

Since  the  arrest  of  Guffigan  and  Merrick  the  following  facts  have  been  so 
well  established  by  evidence  submitted  to  me  that  I  cannot  doubt  tbai 
truth: 

In  January,  1865,  after  the  death  of  Durkin,  Gaffigan  and  Meirick  left 
the  county  of  Schuylkill,  Pennsylvania,  where  they  lived  up  to  that  time. 
They  were  aged  respectively  twenty-one  and  twenty -two  years.  There  is 
no  evidence  that  they  attempted  to  conceal  their  destination.  They  came 
to  the  State  of  Illinois,  and  in  1867  settled  in  Springfield,  the  capital  of 
the  State,  where  they  have  ever  since  resided.  One  of  them  has  for  years 
done  business  as  a  merchant  on  one  of  the  principal  streets  of  the  city,  and 
has  held  the  office  of  County  Inspector  of  Mines  by  appointment  of  the 
Board  of  Supervisors  of  Sangamon  county.  The  other  has  acted  as  School 
Director  of  the  town  of  Woodside  in  the  same  county.  Both  have  borne 
their  true  names  and  have  shown  themselves  as  publicly  as  any  other  citi- 
zens. Merrick  was  a  married  man  when  he  came  to  Illinois ;  €hk£Sgan  has 
married  a  citizen  of  this  State  since  coming  here.  Both  have  famili^  of 
children  bom  in  this  State,  and  of  very  tender  age.  During  the  residence 
of  these  men  here  they  have  been  in  frequent  communication  with  their 
fiiends  in  Schuylkill  county,  Pennsylvania,  their  old  home.  Some  years 
ago  Mrs.  Merrick,  accompanied  by  four  of  her  children,  visited  the  old 
home  and  spent  some  weeks  there,  the  residence  of  herself  and  husband  at 
Springfield,  in  this  State,  being  known  and  spoken  of  among  her  acquaint- 
ances as  is  usual  when  persons  visit  a  former  place  of  abode. 

The  father  of  Gaffigan,  who  resided  at  St.  Clair,  Pennsylvania,  where  the 
murder  is  alleged  to  have  been  committed,  openly  left  that  town  in  1870 
or  1871  for  the  avowed  purpose  of  living  with  his  son  in  Springfield, 
Illinois.  After  living  a  short  time  in  Springfield  he  died,  and  the  fact  of 
his  death  was  at  once  telegraphed  to  one  Conroy,  who  was  a  constaUe  of 
St  Clair,  and  a  witness  whose  name  was  indorsed  on  the  indictment.  The 
remains  of  the  elder  Gaffigan  were  taken  back  to  St.  Clair,  Pennsylvania, 
and  interred  in  the  presence  of  a  large  number  of  people. 

It  is  abundantly  shown  that  at  various  times  since  Gaffigan  and  Merrick 
have  resided  here  a  large  number  of  residents  of  Schuylkill  county,  Penn- 
sylvania, have  come  to  Springfield,  and  have  renewed  their  acquaintance 
with  the  two  men  named.  Some  of  these  persons  have  lived  here  a  short 
time,  others  for  years,  and  then  returned  to  their  old  home  in  Pennsylvania. 
Some  have  returned  again  and  again.  While  being  here  these  persons  have 
repeatedly  written  back  to  their  friends,  stating  how  Gaffigan  and  Merrick 
were  prospering.  This  is  very  natural  and  very  usual.  It  is  shown  that 
these  persons,  after  being  for  a  time  in  Springfield  and  returning  to  Penn- 
sylvania, spoke  repeatedly  of  knowing  Gaffigan  and  Merrick,  while  here, 
and  stated  that  Gaffigan  and  Merrick  had  treated  their  old  acquaintances 
very  kindly.  Indeed,  a  very  large  exchange  of  visits  and  correspondence 
is  shown  to  have  taken  place  between  the  two  localities.     I  may  also  add 
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to  the  facts  already  stated  that  a  brother  of  one  of  the  prisoners,  who  was 
also  included  in  the  indictment,  surrendered  himself,  was  tried  and  ac- 
quitted. The  men  were  poor  when  they  came  here,  but  by  industry  and 
frugality  they  have  acquired  decent  homes  and  have  borne  characters  en- 
tirely irreproachable.  They  have  never  concealed  who  they  were,  nor  their 
former  place  of  residence. 

On  the  part  of  those  who  demand  the  surrender  of  the  men  it  is  alleged 
(and  the  statement  is  supported  by  affidavit)  that  the  public  prosecutor  of 
the  county  of  Schuylkill,  Pennsylvania,  in  office  at  the  time  said  indictment 
was  found,  and  most,  if  not  all  of  his  successors  up  to  a  very  recent  date 
were  ignorant  of  the  whereabouts  of  the  persons.  This  may  be  true,  and 
I  do  not  at  all  doubt  it,  but  I  think  it  clear  that  notwithstanding  this,  the 
whereabouts  of  the  men  was  a  matter  of  public  and  general  notoriety  in  the 
county  where  the  crime  is  alleged  to  have  been  committed,  for  from  seven 
to  twelve  years  before  any  action  was  taken  for  their  arrest.  They  were  in 
constant  and  open  correspondence  with  their  friends ;  the  wife  of  one  was 
at  the  old  home  for  weeks ;  the  father  of  the  other  openly  left  the  old  home 
to  live  with  his  son,  and  his  body  was  taken  back  and  publicly  buried  in 
the  presence  of  a  large  number  of  people. 

I  feel  entirely  satisfied  that,  if  the  whereabouts  of  the  men  was  unknown' 
to  the  public  prosecutors,  it  was  because  they  did  not  take  the  slightest 
trouble  to  inquire.  It  is  impossible  that  a  fact  so  notorious  to  a  multitude 
of  people  could  be  kept  from  a  public  officer  if  he  had  made  the  slightest 
effort  to  discover  it.  It  is  true  that  immediately  after  the  homicide  a  re- 
ward was  offered  and  some  effort  made  for  the  apprehension  of  the  men; 
but  in  speaking  of  delay  I  refer  to  the  long  period  that  has  elapsed  since 
the  year  A.  D.  1865. 

Theobold  Ruffing,  of  Schuylkill  county,  Pennsylvania,  deposes  that  soon 
after  the  homicide  of  Durkin  he  learned  that  Gaffigan  and  Merrick  were  in 
Streator,  Illinois,  and  be  notified  the  county  ccxnmissioners  of  Schuylkill 
county  of  the  fact.  Said  commissioners  offered  him  $100  if  he  would  arrest 
Gaffigan  and  Merrick,  but  thinking  the  reward  too  small  he  declined  to  do 
so.     Deponent  was  at  that  time  a  constable. 

It  is  urged  by  those  who  support  the  requisition  of  the  €k>vernor  of 
Pennsylvania  that  I  have  no  discretion  in  the  matter,  but  must  surrender 
the  men  if  the  papers  presented  are  regular  on  their  face.  And  this  is  to 
my  mind  the  most  important  question.  Have  I  the  right  to  consider  any 
eictraneous  facts  —  the  lapse  of  time,  the  passiveness  of  the  public  prose- 
cutor of  Pennsylvania,  the  hardships  of  respectable  families  in  this  State, 
or  any  other  matter  beyond  the  very  letter  of  the  record? 

The  Supreme  Court  of  the  United  States,  in  the  celebrated  case  of  Ken- 
iueby  v.  Denniaon^  made  use  of  language  which  would  seem  to  justify  the 
conclusion  that  the  Governor  of  a  State  to  whom  a  requisition  is  presented, 
demanding  the  return  of  an  alleged  fugitive  from  justice,  has  only  a  min- 
isterial duty  to  perform,  and  has  no  authority  to  look  beyond  the  record. 
Howard,  66. 
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The  words  used  by  the  court  are  very  strong,  and  if  tfaey  aie  to  be  taken 
without  qoaliflcation,  would  seem  to  be  conclusive.  Yet  it  is  entirely  cer- 
tain that  notwithstanding  that  decision  it  has  been  the  practice  of  the 
€k)7emors  of  many  States  to  look  beyond  the  papers  presented.  It  is  clear 
that  where  a  prisoner  is  held  to  answer  a  criminal  charge,  in  the  State 
where  found,  he  will  not  be  surrendered  upon  the  demand  of  the  executive 
authority  of  another  State.  This  has  always  been  the  practice  in  Illinais, 
as  well  as  in  all  other  States  so  far  as  I  know.  But  since  the  case  of  Ke^ 
tueky  y.  Dennuon,  the  Supreme  Court  of  the  United  States  itself  bas  con- 
clusively shown  that  the  words  used  by  the  court,  in  the  case  last  cited,  are 
not  to  be  taken  without  qualification.  In  TaUor  v.  Taintor  (16  Wallace, 
p.  866)  a  peculiar  state  of  facts  was  shown.  One  McGuire  was  indicted  in 
Connecticut  and  gave  bail .  He  then  went  to  the  State  of  New  York,  but 
was  taken  from  there  on  a  requisition  from  the  €k)vemor  of  Maine,  and  was 
imprisoned  in  the  State.  He  did  not  appear  to  answer  the  indictment  in 
Connecticut,  and  forfeited  his  recognizance.  Judgment  being  given  against 
his  bondsmen,  they  carried  the  case  to  the  Supreme  Court  of  the  United 
States,  where  the  judgment  was  affirmed.  In  discussing  the  questions 
presented  the  court  say : 

"Had  the  facts  been  made  known  to  the  executive  of  New  York  in  time 
it  is  to  be  presumed  he  would  have  ordered  McGuire  to  be  delivered  to 
them  (the  bondsmen),  and  not  the  authority  of  Maine.  ^' 

Again  on  page  874  the  court  say :  ^'  It  is  true  the  constitutional  provis- 
ion and  the  law  of  Congp^ess  under  which  the  arrest  and  delivery  were 
made  are  obligatory  on  every  State,  and  a  part  of  the  law  of  every  State. 
But  the  duty  enjoined  is  several  and  not  joint,  and  every  Governor  acts 
independently  and  for  himself.  There  can  be  no  joint  demand  or  refusal 
In  the  event  of  refusal,  the  State  making  the  demand  must  submit  There 
is  no  alternative.  In  the  case  of  McGuire  no  impediment  appeared  to  the 
Governor  of  New  York,  and  he  properly  yielded  obedience.  The  Gover- 
nor of  Connecticut,  if  applied  to,  mij^ht  have  rightfully  postponed  com- 
pliance. If  advised  in  season  he  might  have  intervened  and  by  a  requisition 
have  asserted  the  claim  of  Connecticut.  It  would  then  have  been  for  the 
Governor  of  New  York  to  decide  between  the  conflicting  demands.  What- 
ever the  decision,  if  the  proceedings  were  regular,  it  would  have  been  con- 
clusive. There  could  have  been  no  review  and  no  inquiry  going  behind 
it" 

It  thus  appears  that  the  language  used  in  Ktntiuiky  v.  Dennimm  is  not 
unqualified,  that  an  executive  officer  to  whom  a  requisition  is  presented  may 
do  something  more  than  inquire  into  the  regularity  of  the  record,  and  that 
however  regular  the  record  there  still  may  be  impedmenU  of  which  the 
executive  of  whom  the  demand  is  made  must  be  the  judge.  I  refer  to  this 
case,  and  to  the  practice  in  this  and  other  States,  for  the  purpose  of  show- 
ing that  whether  my  duties  be  regarded  as  purely  minbterial  or  qtuui  judi- 
cial^ I  am  not  only  empowered,  but  required  to  consider  certain  extraneous 
facts  not  appearing  in  the  record  presented  to  me. 
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What  facts  I  may  inquire  into,  and  what  effect  shall  be  given  to  such 
facts  when  established,  may  be  matters  of  dispute,  but  I  regard  it  as  settled 
by  the  highest  authority  that  I  am  not  absolutely  bound  by  the  papers  cer- 
tified to  by  the  executive  of  Pennsylrania. 

With  this  understanding  of  my  powers  and  duties,  I  proceed  to  consider 
the  facts  above  noticed,  and  their  effect  upon  the  status  of  Gk^ffigan  and 
Merrick. 

All  acts  of  Congress  and  all  State  statutes  relating  to  the  surrender  of 
fugitives  from  justice  as  between  the  States  are  only  intended  to  give  ef- 
fect to  section  2  of  article  4  of  the  Constitution  of  the  United  States.  That 
section  is  as  follows  : 

''A  person  charged  in  any  State  with  treason,  felony  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  another  State  shall,  on  demand  of 
the  executive  authority  of  the  State  from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  State  having  jurisdiction  of  the  crime.*' 

Now,  it  is  certainly  clear  that  under  this  provision  two  circumstances 
must  concur  before  any  person  can  be  lawfully  arrested  in  one  State  and 
forcibly  sent  to  another.  He  must  be  charged  with  treason,  felony,  or  other 
crime,  and  he  must  be  a  fugiiioe  from  justice.  Neither  fact  is  sufficient 
without  the  other.  It  may  be  admitted  that  the  certificate  of  the  Governor 
of  a  State  that  a  party  has  been  charged  with  crime,  when  accompanied  by 
a  properly  authenticated  copy  6f  the  indictment  or  affidavit  on  which  the 
prosecution  is  based,  is  conclusive  proof  of  such  fact.  Under  the  Const!* 
tution  the  judicial  records  of  each  State  are  entitled  to  full  faith  and  credit 
in  all  the  other  States.  If  the  records  so  certified  are  regular  upon  their 
face,  the  executive  of  the  State  to  whom  the  demand  is  made  has  clearly 
no  right  to  go  beyond  the  record  and  inquire  whether  the  accused  Ib  guilty 
or  innocent.  The  fact  that  the  accused  is  charged  with  crime  is  thus  con- 
clusively established.  But  the  second  jurisdictional  fact  still  remains  to 
be  established. 

The  Federal  Constitution  does  not  prescribe  the  mode  by  which  it  shall 
be  made  to  appear  that  the  accused  has  fied  from  justice  ;  nor  does  it  in 
terms  declare  who  shall  determine  the  question.  No  judicial  tribunal  is 
appointed  to  consider  or  pass  upon  the  question.  It  is  customary  to  allege 
in  the  requisition  that  the  party  named  is  a  fugitive  from  justice,  and  to 
accompany  the  statement  with  an  affidavit  to  that  effect.  But  no  law  re- 
quires this  course,  nor  is  the  legal  force  of  such  an  affidavit  in  any  way  de- 
fined. The  Governor  issuing  the  requisition  must  determine  that  fact  for 
himself  in  the  first  instance.  It  is  not  at  all  certain  that  a  prosecution  for 
perjury  could  be  maintained  if  such  affidavit  were  false.  In  the  absence  of 
any  counter  evidence  such  an  affidavit  would  ordinarily  be  sufficient  no 
doubt,  and  would  be  satisfactory  to  the  Governor  on  whom  the  demand  was 
made.  But  is  he  concluded  by  such  an  affidavit  ?  He  does  not  know  that 
it  ii  true.  Indeed,  he  may  positively  know  that  it  is  false.  Can  it  be  that 
as  to  a  matter  not  established  by  a  judicial  record,  the  Governor  on  whom 
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the  demand  is  made  is  bound  to  acoept  prima  facie  eyidenoe  which  he 
knows  to  be  false,  and  disregard  that  which  he  knows  to  be  true  ? 

After  foil  deliberation  I  am  satisfied  that  as  to  the  fact  of  the  aocosed 
being  a  fugitive  from  justice,  each  Governor  must  judge  for  himself.  The 
fact  is  not  determined  by  any  judicial  act  or  record,  but  is  tn  pais  purely. 
Whether  a  person  is  charged  with  crime  is  another  matter  provable  by  rec- 
ords that  import  absolute  verity,  and  therefore  cannot  be  inquired  into. 
But  whether  he  has  fled  from  the  State  wherein  the  charge  was  made  is  an 
open  question  for  the  determination  of  which  the  law  has  made  no  provis- 
ion in  terms. 

I,  therefore,  proceed  with  regard  to  this  question  upon  that  settled  prind- 
pie,  that  where  the  law  imposes  upon  any  offioer  the  duty  of  performing 
any  act  upon  the  happening  of  any  event  or  the  proof  made  of  any  fact, 
and  at  the  same  time  does  not  create  any  tribunal  for  the  determination  of 
the  condition  preeedent,  such  offioer  is  required  to  judge  for  himself. 

It  is  true  that  the  act  of  Ck>ngre8s  of  Feb.  19,  1798  and  that  the  statutes 
of  the  United  States  declare  that  whenever  any  person  shall  be  demanded 
as  a  fugitive  from  justice,  he  shall  be  surrendered.  But  I  cannot  for  a  mo- 
ment believe  that  it  was  the  intention  either  of  Congress  or  the  State  Leg- 
islature to  go  futher  than  the  Federal  Oonvtitution,  or  to  require  the  exec- 
utive of  any  State  to  withdraw  protection  from  his  own  people  wit}iout  in- 
quiring whether  the  facts  exist  by  which  the  authorities  of  a  distant 
State  acquired  jurisdiction.  Indeed,  the  settled  practice  of  accompanpng 
every  requisition  with  an  affidavit  setting  forth  that  the  accused  is  a  fugi- 
tive shows  that  a  mere  executive  statement  to  that  effect  is  not  sufficient. 
If  it  be  sufficient,  and  such  statement  be  conclusive,  then  the  affidavit 
means  nothing  whatever.  If  the  Governor  making  the  demand  may  bind 
the  Governor  upon  whom  he  makes  it  by  certifying  his  conclusion,  then  it 
is  entirely  unnecessary  to  forward  any  evidence.  But  the  affidavit  is  issued 
in  practice  because  reason  has  always  shown  the  necessity  for  satisfying  the 
executive  of  the  State,  upon  whom  the  demand  is  made,  that  there  is  evi- 
dence to  justify  the  demand.  The  Supreme  Court  of  the  State  of  Maine, 
in  1887,  held  that  the  duty  to  surrender  arose  only  where  the  executive  of 
the  State  was  "satisfied  that  such  a  citizen  has  fled  from  the  State  making 
the  demand  and  not  otherwise.**    6  American  Jurist,  236. 

Tlie  Attorney-General  of  Pennsylvania  advised  the  Governor  of  that  State, 
that  where  a  person  departed  from  a  State  wherein  he  was  temporarily  so- 
journing to  his  ordinary  and  permanent  residence  in  Pennsylvania,  this  was 
not  fleeing  from  justice  under  the  Constitution  and  acts  of  Congress. 
Lewis'  Cr.  Law,  266. 

In  Ex  parte  Joseph  8mit\  Mr.  Justice  McLean,  of  the  Supreme  Court  of 
the  United  States,  directly  held  that  a  certificate  of  the  Goremor  of  Mis- 
souri, that  Smith  had  fled  to  Illinois  was  not  sufficient  to  warrant  his  sur- 
render.    8  McLean,  121. 

He  also  held  that  the  recitals  in  the  requisition  could  be  compared  vrith 
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the  affidavit  on  which  the  requisition  issued,  and  that  the  former  could  not 
be  held  to  establish  any  fact  not  embraced  in  the  latter.  It  was  thus  judi- 
cially determined  that  whether  the  accused  was  or  was  not  a  fugitive  from 
justice,  was  a  fact  to  be  established  by  evidence,  and  that  the  certificate  of 
the  Governor  making  the  demand  was  not  conclusive  on  this  point. 

Mr.  Hurd,  in  his  work  on  Habeas  Corpus,  says:  '*  There  must  be  an  actual 
fleeing  from  justice,  and  of  this  the  Governor  of  the  State  of  whom  the  de- 
mand is  made,    as  well  as  the  one  making  it,  should  be  satisfied." 

I  am  fully  satisfied  that  it  is  my  bounden  duty  to  inquire  whether  Gaffi- 
gan  and  Merrick  are  fugitives  from  justice,  and  surrender  or  refuse  to  sur- 
render them  as  I  find  the  facts  to  be.  For  this  reason  I  have  fully  consid- 
ered all  the  evidence  submitted,  the  substance  'of  which  I  have  already 
stated. 

I  think  it  may  be  fairly  held  that  the  act  of  leaving  the  State  of 
Pennsylvania  shortly  after  the  date  of  the  alleged  homicide  was  some 
evidence  that  Gaffigan  and  Merrick  were  fugitives  from  justice.  That  cir- 
cumstance did  not  raise  any  very  strong  presumption,  however,  as  there  is 
no  evidence  that  they  concealed  their  desti^tion  or  ever  attempted  to  do  so. 
It  does  not  appear  that  they  were  ever  even  charged  with  the  crime  before 
leaving,  the  indictment  being  found  in  March  after  they  left,  and  so  far  a» 
appears,  no  proceedings  were  even  commenced  before  any  magistrate  with 
a  view  to  their  arrest  or  detention.  But  granting  that  the  single  fact  of 
their  leaving  the  State  soon  after  the  homicide  is  sufficient  evidence  that 
they  were  fugitives  from  justice,  did  that  character  always  adhere  to  them? 

For  nearly  fourteen  years  they  have  been  in  frequent  and  open  communi- 
cation with  their  friends  in  the  place  where  the  crime  is  aUeged  to  have  been 
committed.  During  that  long  period  their  residence  has  been  so  generally 
known  and  so  entirely  unconcealed  that  the  officers  of  justice  could  be  ig- 
norant of  it  only  because  they  made  no  effort  to  find  it  out.  I  am  aware 
that  as  against  the  crime  of  murder  there  is  no  limitation,  but  that  is  not  the 
question.  Does  the  character  of  a  fugitive  from  justice  once  attaching  to  a 
man  never  leave  him  under  any  circumstances?  Can  he  not  purge  that  taint 
by  showing  himself  for  many  years  to  all  the  world  without  disguise  and 
allowing  the  ministers  of  justice  all  proper  means  of  knowing  his  wherea- 
bouts and  prosecuting  him  if  they  so  desire?  Suppose  these  men  had  volun- 
tarily visited  the  place  where  the  crime  is  alleged  to  have  been  committed, 
and  after  remaining  there  for  a  time  had  returned  to  Illinois,  would  they 
still  be  fugitives  from  justice?  I  think  not.  That  character  would  have 
been  thrown  ofL  And  if  so,  may  not  the  same  result  arise  from  many  years 
of  publicity,  free  communication  with  friends,  and  the  entire  absence  of 
concealment?  Such  a  course  is,  in  my  opinion,  equivalent  to  a  voluntary  re- 
turn. 

All  indictments  are  presumed  to  be  seriously  intended,  but  it  frequently 
happens  that  prosecutions  are  instituted  which  the  officers  of  justice,  famil- 
iar with  the  facts,  have  very  little  faith  in.     When  such  prosecutions  are 


720  GOVBBNOB  OULLOm's  OPINION. 

suffered  to  slumber  for  a  number  of  yeiurs  in  spite  of  the  facts  that  tbe 
accused  could  easily  be  found  and  brought  to  trial,  it  is  impossible  to  resist 
the  conclusion  that  no  conviction  was  ever  seriously  expected.  Of  coune 
the  Gk>vemor  of  the  8tate  when  applied  to  would  issue  his  requisition,  how- 
ever stale  the  prosecution,  but  the  Governor  on  whom  the  demand  is  made 
is  bound  to  look  into  all  the  facts,  and  afford  reasonable  protection  to  the 
people. 

In  my  opinion  Qaffigan  and  Merrick  are  no  longer  fugitives  from  justice, 
if  they  ever  were  so.  Had  they  concealed  themselves,  or  bad  there  been 
any  difficulty  in  ascertaining  where  they  were,  upon  due  inquiry  by  the 
officers  of  justice,  my  conclusion  would  have  been  wholly  different  Bot 
I  believe  a  man  may,  by  long  years  of  good  conduct,  and  by  showing  him- 
self to  the  world  without  concealment,  outlive  the  character  of  a  fugitiye 
from  justice,  more  particularly  where  the  ministers  of  justice  charged 
with  his  apprehension  practically  abandon  the  charge  against  him  for 
nearly  half  the  period  of  human  Ufe. 

I  do  not  deny  that  I  have  carefully  considered  not  only  the  good  chanu> 
ter  of  Gaffigan  and  Merrick  during  the  last  fourteen  years,  but  also  the 
ties  which  they  have  formed  in  this  State;  I  have  a  duty  to  perform  tovard 
the  citizens  of  Illinois  which  no  law  requires  me  to  overlook.  But  I  have 
allowed  no  consideration  of  private  hardship  to  control  my  action,  b^T- 
ing  that  my  conclusions  are  warranted  by  strict  law. 

Believing,  then,  that  neither  positive  law  nor  any  considerations  foqnded 
upon  justice  require  the  surrender  of  the  men,  I  must  respectfuUy  refuse  to 
comply  with  the  requisition  of  the  Oovemor  of  Pennsylvania.  The  war- 
rant heretofore  issued  is  revoked  and  Gaffigan  and  Merrick  ordered  to  be 
discharged. 

(Signed)  8.  M.  CULLOM, 
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made  extraditable  in  treatj  with  Belgiam,  44. 
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of  accused  in  demanding  State,  at  time  of  alleged  crime,  entitles  bim 
to  discharge,  488,  489. 

See,  also.  Flight. 

Abuse  of  Process, 
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m  extradition  a  fraud,  415. 
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governor,  if  satisfied  of,  should  refuse  the  writ,  4B4. 
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Accused, 

wben,  may  be  a  witness  in  his  own  behalf,  256. 
entitled  to  be  heard  through  counsel,  257. 

See,  also,  Fuoitiyb. 

Acknowledgment, 
fee  for  taking,  67. 

Action — See  Civil  Action. 

Acqoitta], 

should  fugitive  receive  indemnitj-  on,  284. 

Adjournments, 

of  hearing,  when  may  be  granted  by  magistrate,  256. 

grounds  for,  must  be  shown,  256. 

refusal  to  allow,  to  enable  accused  to  show  an  alibi,  261. 
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to  procure  subpoena,  contents  of,  67. 

to  be  used  on  hearing,  how  authenticated,  257-259. 

how  authenticated  to  be  used  in  evidence,  280,  281. 

certified    copy  of,  should  accompany  demand    in    inter-State    extradi- 

tion,  297,  298. 
charge  of  crime  in  inter-State  extradition  may  be  by,  864,  866. 
distinguished  from  indictment,  365. 
copy  of.  must  be  certified,  866-868. 
insufficiency  of  ground  for  discharge  of  prisoner,  874. 
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Affidavit  —  CoDtinaed. 

Dot  conclusive  as  to  crime,  375. 

by  district-attorney  in  Ohio,  form  of,  414. 

in  tlie  case  of  Joseph  Smith,  the  Mormon  prophet,  463,  405. 

or  indictment  must  be  presented  to  (Governor  to  confer  jurisdiction,  465, 466. 

must  charge  the  crime  fully,  471,  472,  477. 

or  indictment  mu^t  accompany  requisition,  491. 

Agent, 

of  President,  to  receive  fugitive,  powers  of,  t)6. 

penalty  for  opposing,  60 

must  be  appointed  to  receive  fugitive,  227,  228. 

form  of  appointm<'nt  of,  228. 

has  all  the  powers  of  a  United  States  marshal,  229. 

to  receive  prisoner  must  be  named  in  application  for  eztnidition,  229. 

to  be  appointed  by  demanding  State,  299. 

form  of  appointment  of,  416. 

form  of  warrant  of,  438,  439. 

appointment  of,  authorized,  446. 

fugitive  must  be  delivered  to,  within  six  months,  446. 

must  pay  expenses  as  condition  to  receiving  fugitive,  447. 

powers  of,  under  the  Revised  Statutes,  447. 

though  a  State  officer,  acts  under  Federal  law,  447,  520. 

is  protected  by  his  warrant  of  authority,  448. 

is  protected  by  Federal  court,  449,  450. 

when  liable  for  abuse  of  process,  449  et  seq, 

when  may  be  indicted  for  kidnapping,  449. 

indicted  in  State  court  may  be  discharged  in  Federal  court,  449. 

when  cannot  be  sued  in  State  cou^t  for  malicious  prosecution,  449,  450. 

is  a  State,  not  a  Federal  officer,  520. 

Alabama, 

text  of  extradition  statutes  of,  636. 

Alibi, 

when  adjournment  refused  to  enable  accused  to  show,  261. 

Amendments  —  See  Constitution,  Fourth   Amendment,  Fifth  Amsnd- 
MENT,  Sixth  Amendment. 

Animus  Furandi, 

must  be  shown  in  time  of  war,  when,  196. 

Annulment, 

of  warrant  of  arrest  by  governor,  440-442. 

Appeal, 

none  lies  from  action  of  President  refusing  to  surrender  fugitive,  245,946. 

See,  also,  Habeas  Corpus. 
bail  pending,  not  allowed  in  extradition  cases,  495,  496. 

Application, 

for  extradition,  how  made,  229. 

for  requisition  should  be  by  official  authority,  403,  404. 

form  of,  in  New  York  and  other  States,  405-413. 

Apprentices, 

when  not  fugitives  from  labor,  635. 

Arguelles, 

extradition  of,  contrary  to  law,  1-3, 13,14. 

case  of,  only  instance  of  surrender  in  absence  of  treaty  stipulations,  6. 

case  of,  stands  without  precedent  or  authority,  43. 

Argument, 

of  counsel  not  to  be  taken  on  the  record,  256. 
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text  of  extradition  statates  of,  638. 

Army, 

may  be  employed  to  protect  f agitive,  65. 

Arrejit, 

not  allowed,  as  to  person  extradited  by  trick  or  device,  183. 

of  fugitive,  when  warrant  for,  may  issue,  237-241. 

warrant  for,  to  be  issued  by  President  of  United  States  under  certain 
treaties,  242. 

cannot  be  made  on  same  warrant  after  discharge,  246. 

when  warrant  for,  issued  by  United  States  Comiiussioner,  void,  249- 

warrant  of,  what  must  appear  on  face  of,  252-255. 

cannot  be  made,  pending;  /idbeas  carpus  proceedings,  254,255. 

must  be  legally  made,  292. 

roode  of,  must  be  prescribed  by  State  authority,  292. 

kidnapping  not  legal  arrest,  292. 

State  laws  regulating  mode  of,  in  case  of  fugitives,  proper,  811. 

of  fugitive,  prior  to  demand,  provision  for,  in  Massachust^tts,  314,  815,  817. 

provmions  of  Califoruia  statute  for,  prior  to  demand,  338. 

power  of  magistrates  to  make  prior  to  demand,  840-345. 

of  fugitive,  prior  to  demand,  in  i^bsence  of  local  statute,  sustained  on 
ground  of  comity,  341. 

forms  of  warrant  of,  435,  437. 

must  be  made  within  six  months,  435,  439,  440. 

jurisdiction  acquired  by,  not  displaced  by  extradition,  442-445. 

if  illegal,  habeas  corjytis  proper  lemedy  for.  460. 

of  fugitive,  warrant  for,  may  be  issued  by  justice  of  the  peace,  461. 

not  authorized,  unless  party  shown  to  be  a  fugitive,  466,  407. 

when  unlawful,  must  be  complained  of  to  Governor  of  State  where  made, 
493. 

bail  cannot  be  given  on,  pending  an  appeal,  495,  496. 

cannot  be  held,  where  party  enticed  into  the  jurisdiction,  525-527 

of  party  attending  court  by  compulsory  process,  illegal,  527. 

when  not  allowed  in  a  civil  action,  530. 

when  may  be  had  in  criminal  proceedings,  notwithstanding  discharge  of 
prisoner  on  prior  charge,  531. 

in  civil  action  illegal,  where  partv  secured  jurisdiction  in  criminal  pro- 
ceeding, 630.  533-537. 

Governor  has  no  general  power  to  issue  warrant  of,  561. 

statutory  provision  as  to,  565,  566. 

See,  also,  Wabrant  of  Akrest. 

Arrest  and  Examination, 

of  fugitive,  provisions  of  U.  S.  Rev.  Stat.,  as  to,  62,  63. 

Arson, 

embraced  in  extradition  treaties,  43. 

Art, 

terms  of,  in  treaties  how  construed,  53. 

Articles, 

added  to  various  treaties,  see  titles  of  various  countries. 

Articles  of  Oonfederation, 

extradition  under,  284-286. 

Ashbnrton  Treaty, 

obligations  under,  175. 

See,  also,  Tubaties  ;  Great  Britain. 
Asylum, 

right  of,  secured  by  extradition  treaties,  82. 

right  of,  secured  for  crimes  committed  prior  to  extradition,  84. 

none,  as  to  crimes  committed  after  extradition,  84. 
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Asylum  —  Con^naed. 

right  of,  secared  by  extradition  treatiea,  114. 
right  of,  the  sole  object  of  extradition  treatj,  178 
right  of,  aaaamed  by  ooantries  making  treaties,  205 

AiwaaBi  nation, 

embraced  in  extradition  treaties,  43. 

when  not  to  be  construed  as  a  political  oflense,  49. 

AjHanlt. 

witn  intent  to  commit  murder,  extraditable,  48. 

▲ttalnd«r,  Bffl  o^ 

retrospective  extradition  treaty,  not,  85. 
definition  of,  85. 

Attomoy-Oenerals  of  United  States, 

opinions  of,  in  extradition  cases,  7-10. 

Austria, 

text  of  extradition  treaty  with  (July  8,  1856),  591. 

Anthentication, 

of  documents  to  be  used  in  eyidenoe,  68,  68. 

of  documentary  evidence  in  extradition  cases,  357,  259. 

when  may  he  by  oral  proof,  261. 

of  extradition  papers,  form  of,  in  Ohio,  414. 

Authorities, 

dted,  on  the  subject  of  extradition,  72  et  seq. 

B. 

Baden, 

text  of  extradition  treaty  with  (January  80, 1857),  593. 

Bail, 

may  be  given  by  fugitive  in  New  York,  819. 
where  party  released  on,  cannot  be  extradited,  445. 
not  allowable  pending  an  appeal,  495,  496. 

Bee,  also,  ARiiRST. 
BankmptcT, 

fraadulent,  made  extraditable  in  treaty  with  Pern,  44. 

Bank  Bills. 

counterfeiting,  an  extraditable  offense,  43. 

Bankrupt  Laws, 

power  to  pass,  not  analogous  to  extradition  power,  18. 

Barratry, 

fraudulent,  made  extraditable  in  treaty  with  Peru,  44. 

Bastardy, 

crime  of,  involves  no  indictable  offense,  548. 

Bavaria, 

text  of  extradition  treaty  with  (September  12. 1858),  583, 

Belgium, 

twelve  classes  of  crimes  enumerated  in  treaty  with,  44. 

burglary  defined  in  treaty  with,  45. 

political  offenses  in  treaty  with,  49. 

provisions  as  to  statute  of  limitations  in  treaty  with,  51. 

special  provisions  in  treaty  with,  as  to  crimes  for  which  fugitives  may  be 

tried.  92,  98. 
providion  of  English  treaty  with,  207. 
text  of  extradition  treaty  with  (June  13, 1882),  628,  626. 
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BeUigerent, 

right  of,  in  time  of  war,  respected,  106. 
entitled  to  protection  onder  laws  of  war,  196. 

Benedict;  T., 

extract  from  opinion  of,  in  Caldwell's  case,  109,  110. 
discassion  of  ruling  of,  in  Caldwell's  case,  llO,  117. 

Bigamy. 

made  extraditable,  in  treat/  with  Pern,  44. 

Bill  of  Attainder, 

retrospective  extradition  treaty,  not,  85. 
definition  of,  85. 

Bill  of  Rights, 

of  several  States  not  in  conflict  with  power  of  extradition,  88. 
when  subordinate  to  Constitution,  88. 

Bills, 

counterfeiting  bank,  an  extraditable  offense,  43. 

Blatchford,  Hon.  Samuel, 

as  to  whether  executive  mandate  is  essential  to  confer  jurisdiction,  289. 

Bonds, 

counterfeiting  public,  an  extraditable  offense,  48. 

Bremen, 

text  of  extradition  treat/  with  (September  6,  1858),  582. 

Briscoe,  Benjamin  W.,  Matter  o^ 
review  of,  case,  479. 

British  Qovemment, 

opinion  of  law  officers  of,  in  Burley's  case,  197. 

opinion  of  law  officers  of,  in  Caldwell's  case,  201. 

opinions  of  law  officers  of,  not  international  documents,  208. 

opinions  of  law  officers  of,  rejected  bj,  208. 

text  of  treaties  with,  709,  757. 

See,  also,  Gbsat  Bbtiaih  ;  Eivgland. 
Brown's  Case, 

review  of,  468,  469. 

Burglary, 

an  extraditable  offense,  48. 

meaning  of,  defined  in  French  treaty,  44. 

meaning  of,  in  treaty  with  Belgium,  45. 

Bmrley's  Case, 

discussion  of,  as  a  British  precedent,  195-200. 

statement  from  evidence,  taken  by  parliament  in  regard  to,  196,  197. 

c. 

Caldwell's  Case, 

discussion  of,  108. 

doctrine  announced  in,  158. 

discussion  of,  as  a  British  precedent,  200-204. 

opinion  of  law  officers  of  the  Crown  as  to,  201. 

Oallfomia, 

legislation  of,  as  to  inter-State  extradition,  887,  888. 
text  of  extradition  statutes  of,  640. 

Canada, 

when  certified  copy  of  indictment  not  recognized  in,  226. 

See,  also,  Urbat  Britain. 


726  INDEX. 

Oanon,  Frank,  Matter  o£^ 

caiie  and  opinion  in,  MI-MS. 

Oattle, 

larcenj  of,  extraditable  with  Mexico,  44. 

Oases, 

of  extradition,  elements  of,  defined.  548. 

under  extradition  treaties,  are  cases  iu  law  and  eqaitj  under  the  Coosii. 
tution,  98. 

See,  also,  Extbadition  Cabbs. 
Oertificato, 

of  consular  officer  abroad,  when  necessary,  63. 

of  cousular  officer,  wlien  sutficieot,  68. 

of  consular  officer,  when  sufficient  authentication  of  document,  257-239. 

of  demanding  Governor,  when  not  evidence  of  flight,  388. 

form  of,  attached  to  extradition  papers  in  Ohio,  414. 

of  demanding  executive,  conclusive,  420. 

when  absence  of  seal  from,  will  not  invalidate,  488. 

should  be  embraced  In  requisition,  867. 

Oartification, 

of  evidence,  bj  examining  magistrate,  264. 

Certified  Oopies, 

of  indictment  or  affidavit  sufficient,  ]566,  36a 
when  conclusive,  867. 

Certiorari, 

when  allowed  in  extradition  cases,  266. 

will  not  lie  to  compel  Governor  to  furnish  papers  on  which  warrant  was 
granted,  476,  478. 

Charge, 

of  extradition  crime,  must  bo  specific,  79,  80. 

meaning  of,  in  extradition  law,  289. 

the  cliarge  must  be  legal,  289. 

where  must  be  made,  289. 

how  must  be  made.  297,  298. 

of  crime,  a  condition  precedent  to  exercise  of  executive  authority,  298. 

must  contain  all  the  legal  requisites  for  the  arrest,  861. 

of  crime  may  be  by  indictment  or  affidavit,  364-366. 

sufficiency  of  to  be  determined  by  the  Governor,  368  et  9eq. 

of  crime,  must  be  made  in  demanding  State,  491,  492. 

Church,  Chief  Judge, 

from  opinion  of,  in  Lagrave's  case,  12. 
extract  from  opinion  of,  in  Lagrave's  case,  135. 
review  of  his  opinion,  136-145. 

Circuit  Judge  of  United  States, 

may  issue  warrant  for  arrest  of  fugitive,  when,  62. 

Circulation, 

of  counterfeit  money,  an  extraditable  offense,  43. 

Citisen, 

subject  to  extradition  laws,  unless  specially  exempted  thereby,  81 0f  m?- 
in  many  treaties,  specially  exempted  from  their  operation,  48. 
sometimes  exempt  from  extradition  by  express  terms  of  treaty,  79. 
treaties  from  wliich  they  are  exempted,  89. 
is  a  "  person,"  in  extradition  law,  238,  289. 

Citiaenship, 

when  affords  no  exemption  from  extradition,  81  et  $eq. 
made  ground  of  exemption  in  many  treaties,  48. 

Set.,  also.  Citizen. 
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Oivi]  Aotion, 

when  gammons  may  be  served  in,  after  extradition,  530,  531. 

wlien  seryice  of  summons  in,  will  be  set  aside,  after  extradition,  533,  537. 

when  arrest  in,  cannot  be  had,  530,  533,  537. 

Clark's  Case, 

review  of,  470. 

Oolonial  Bztradition, 

nature  and  character  of,  283,  384. 

Oolorado, 

text  of  extradition  statutes  of,  642. 

Oommissioners  of  United  States, 

powers  of,  as  examining  magistrates,  248. 

must  be  specially  authorized  to  act  as  magistrates,  249. 

when  warrant  issued  bj,  void,  249. 

when  cannot  supply  defects  in  record,  249. 

must  take  testimony  in  narrative  form,  255. 

must  note  objections  by  counsel,  2«55. 

when  may  grant  adjournments  of  hearing,  256. 

jurisdiction  of,  may  be  inquired  into  on  Tiabeaa  corpus,  268. 

decision  of,  holding  prisoner,  when  not  to  be  disturbed  by  habeas  eorrncs, 

267,  269. 
judge  of  the  evidence  as  to  criminality,  269. 

See,  also.  United  States  Commissioner. 

Oommitment, 

warrant  for,  against  foreign  fugitive,  who  to  issue,  62. 
provisions  of  Revised  Statutes  as  to,  264. 

Oommitting  Magistrates, 

powers  of,  as  to  extradition  cases,  248. 

See,  also,  Examinino  Maoistratbs. 
Oomity, 

international  extradition  matter  of,  in  absence  of  treaty,  3. 
held  ground  for  detaining  fugitive,  prior  to  demand  in  absence  of  local 
statute,  341. 

Complaint, 

upon  which  extradition  warrant  may  issue,  249-252. 

for  warrant  before  whom  made,  250. 

may  be  made  by  consul  officially,  251. 

on  information  and  belief  fatally  defective,  252. 

Compton,  Axilt  &  Co.  ▼.  Wilder, 
case  stated,  opinions  in,  533-537. 

Conctirrent  Jnrisdiotion, 

none,  as  to  international  extradition,  possessed  by  State,  16-20. 

when  State  and  Federal  courts  have,  5,  18,  521.  ' 

of  Federal  courts  in  extradition  cases,  506,  514. 

See,  also,  Jurisdiction;  Habeas  Corpus. 
Conditions, 

which  must  accompany  demand  for  extradition,  224. 

Confederation, 

extradition  under  articles  of,  284,  286. 

Conflict  of  Laws  and  Treaties, 

in  case  of,  with  State  laws,  treaty  prevails,  102 
with  act  of  Congress,  rule  as  to,  103. 

Conflict  of  Jurisdiction, 

in  case  of  criminals  and  offenders,  442-445. 

See,  also.  Jurisdiction. 
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OongreM  of  the  United  States, 

laws  of,  respecting  extradition,  7. 

power  to  pass  extradition  laws,  7. 

consent  of,  as  to  '*  agreement  or  compact  '*  by  State,  19. 

State  cannot  deliver  fugitive  with  consent  of,  20. 

cannot  endow  State  witli  extradition  powers,  20. 

when  legislation  of.  necessary  to  make  treaty  operative,  57. 

when  extradition  treaty  can  only  be  executed  by  aid  of,  61. 

legislation  of,  in  aid  of  extradition,  62-69. 

laws  of,  apply  only  during  existence  of  treaty,  65. 

alone  has  power  to  supply  legislation  to  make  extradition  treaties  open- 

tive,  69. 
eonflict  of  treaty  with  act  of,  rule  as  to,  108. 
power  of,  to  legislate  on  subject  of  extradition,  294, 299,  811. 
history  of  legislation  of,  on  extradition,  295,  296. 
act  of  February  12, 1793,  296. 

provisions  of  Revised  Statutes,  as  to  inter-State  extradition,  297. 
constitutionality  of  acts  of,  as  to  inter-State  extradition,  299. 
power  of,  to  prevent  defeat  of  extradition  rem«Hiies  by  State  legislation,  300. 
law  of,  as  to  extradition  declaratory  merely,  810. 

if  law  of,  complied  with,  extradition  will  be  legal,  though  State  law  da- 
regarded,  837. 

See,  also.  Senate  of  United  States. 

OonnectioQt, 

text  of  extradition  statutes  of,  645. 

Consent, 

of  Congress  to  agreement  or  compact  with  State,  19. 
when  State  cannot  deliver  fugitive  with,  19. 
cannot  confer  jurisdiction  in  criminal  cases,  492. 

Oonatitntion  of  the  United  States, 

prohibition  in,  as  to  extradition  by  the  States.  18-20. 

fourth  and  fifth  amendments  of,  not  in  conflict  with  extradition  power, 

82,83. 
construction  of  provisions  of,  relative  to  inter-State  extradition,  545  d  uq, 
history  of  extradition  under,  286,  288. 
analysis  of  provisions  of,  288,  293. 
does  not  prohibit  State  legislation  as  to  extradition,  307,  808. 

Oonstmotion, 

of  treaty,  rules  as  to,  52. 

of  treaties,  when  a  ]«rislative,  when  a  judicial  function,  100. 

See,  also.  Interpretation. 

OonstructlTe  Fugitives, 
law  as  to,  895-400. 

OonstmctiTo  Presence, 

not  recognized  in  extradition  cases,  482. 

Oonsol, 

may  make  complaint  officially,  251. 

when  cannot  be  cross-examined,  256. 

certificate  of,  necessary  to  au  thenticate  evidence,  257-259. 

Oonsolar  Officer, 

of  United  States  abroad  may  certify  papers  to  be  used  in  evideaos,  63. 
may  certify  documents  to  be  used  in  U.  S.,  68. 

Contract, 

rules  of  interpretation  as  to.  apply  to  treaties,  58. 

when  treaty  analogous  to,  56. 

when  treaty  to  be  construed  as,  60. 

extradition  treatiPH  cons^trued  as,  05,  96.  • 

when  treaty  construed  as  executory,  when  as  executed,  101. 
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Oonvlot, 

certain  special  proyisions  as  to  extradition  of,  62. 

wlien  copy  of  sentence  of,  mast  accompany  demand  for,  226,  227. 

Oooley,  Jadge, 

on  extraordinary  cases  supposed,  358,  859. 

as  to  how  the  charge  of  crime  mast  be  made,  861. 

Copies, 

of  affidavits  or  indictments  mast  be  certified,  866, 368. 
statutes  dispensing  with  anconstitational,  368. 

Coats, 

incurred,  when  fugitive  has  no  means  —  provision  for,  67. 

to  be  certified  to  Secretary  of  State,  68. 

how  paid,  68« 

provision  for  reimbursement  of,  by  foreign  government,  68. 

Counsel, 

arguments  of,  do  not  form  part  of  the  record,  256. 
accused  entitled  to  be  heard  by,  257. 

Counterfeit  Money, 

circuiation  of,  an  extraditable  offense,  43, 

Counterfeiting, 

public  bonds,  bank  bills,  securities,  stamps,  dies,  seals  and  marks  of  State 
administrative  authority,  an  extraditable  offense,  43. 

Court, 

power  of,  to  secure  immunity  from  prosecution  for  crimes,  171. 
when  application  for  arrest  of  foreign  fugitive  may  be  made  to,  240. 
has  power  to  examine  papers  on  which  warrant  was  issued,  465. 

Crimes, 

alone,  form  the  subject  of  extradition,  43, 

embraced  in  foreign  treaties  enumerated,  43. 

liave  specific  meaning  in  treaty  of  extradition,  44. 

nature  of,  cannot  be  changed  after  extradition  treaty  made,  44. 

sometimes  specifically  defined  in  the  treaty,  44. 

definition  of,  in  treaty  mu9t  be  strictly  followed,  45. 

whether  extraditable,  ascertained  in  country  where  demand  is  made,  46 

list  of,  must  be  embraced  in  each  treaty,  47. 

certain,  are  political  offenses,  48. 

must  be  specifically  charged  and  defined,  79,  80. 

must  be  established  according  to  law  of  place  of  demand.  80,  81. 

committed  prior  to  extradition,  right  of  asylum  as  to,  84. 

committed  after  extradition,  may  be  tried  for.  84. 

not  enumerated  in  treaty,  exc1ud<3d  by  implication,  88. 

how  far  treaties  operate  on,  retrospectively,  89. 

against  State  and  Federal  authority,  covered  by  extradition,  103,  104. 

power  of  court  to  secure  immunity  from  prosecution  for,  171. 

to  be  construed  according  to  law  existing  when  committed,  209-210. 

excluded  under  the  English  Act  of  1870.  210. 

charged,  must  be  clearly  set  forth  in  complaint,  250. 

meaning  of  the  term,  290. 

alone,  constitute  ground  for  extradition,  846. 

definition  of,  347,  348,  455. 

what  offenses  construed  as,  348  et  $eq. 

must  be  such  in  State  where  demand  is  made,  849. 

defined  as  every  violation  of  the  criminal  law  of  a  State,  851. 

if  offense  is,  in  demanding  State,  it  is  sufficient,  352. 

offense  need  not  be  in  State  where  demand  is  made,  352. 

term,  embraces  crimes  at  common  law,  and  also  statutory  crimes,  352. 

term,  includes  mino**  offenses,  357. 

92 
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Orimes  —  Continued. 

when  constructively  committed,  can  be  no  extradition,  397-400. 

UDder  extradition  laws  detined,  455. 

wiiHtber  charged,  maj  be  considered  on  habeas  earpui,  463. 

must  be  charged  to  confer  jurisdiction  in  extradition,  463.  1 

selling  intoxicating  liquors,  when  a,  469. 

must  be  fuily  made  out  in  the  papers  presented  to  the  Governor,  471. 

when  indictment  conclusive  as  to,  480 

mur^t  be  charged  in  demanding  State,  491,  492. 

charge  of,  must  be  speci6c,  not  general,  491,  494. 

what  deemed  extraditable  in  inter-State  extradition,  497 

party  can  be  tried  only  for  that  for  which  extradited,  525,  ei  uq. 

cases  illastrating  this  rule  in  inter-State  extradition,  528-545. 

Orosa-ezamination, 

of  consul,  when  not  allowed,  256. 

Oullom,  Governor, 

text  of  opinion  of,  in  case  of  Gafflgan  and  Merrick,  713  et  »eq. 

Gushing .  Caleb, 

declaration  of,  in  case  of  a  deserter  from  the  Danish  ship  '*  Sago,'*  7. 
statement  of,  in  Wing's  case,  9. 
statement  of,  in  Hamilton's  case,  10. 

D. 

Dana,  Oharlea  A., 

ground  on  which  removal  of,  to  District  of  Columbia  refused,  306. 

Date, 

as  to  what,  extradition  treaty  becomes  operative,  99. 

Davis,  Mr.  Bancroft, 

reply  of,  to  Belgian  minister  in  Carl  Yogt's  case,  4. 

Davis's  Case, 

review  of,  469,  470. 

Debt, 

use  of  extradition  for  purpose  of  collecting,  an  abuse  and  fraud,  415. 
collecting  of,  by  extradition  process  forbidden  by  Ohio  statute,  421. 

See,  also,  Rulbb  in  various  States. 
Decoy  Letter, 
•    sending  of,  to  entice  party  within  the  jurisdiction,  punishable,  526,  527. 

Defense 

in  United  States,  fugitive  may  make,  45. 

Definition, 

of  crime,  in  extradition  treatv,  must  be  strictly  followed,  45. 

See,  also,  Words  and  Phrases. 
Delaware, 

text  of  extradition  statutes  of,  647. 

Delivery, 

who  to  exercise  function  of.  46. 

when  to  State  authorities  under  English  treaty  of  1842,  281. 
when  to  United  States  authorities  under  English  treaty  of  1842,  331. 
of  fugitive  in  inter-State  extradition  imperative,  291. 
obligation  of,  when  created,  298. 

provision  as  to  **good  faith"  in  demand  for,  in  Ohio  statute  qaestioned, 
830. 
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Delivery  —  Contin  aed . 

should  not  be  made  without  the  official  papers  accompanying  the  demand, 

419-421. 
duty  as  to,  when  imperative,  432,  423. 

when  duty  as  to,  cannot  be  enforced  by  mandamus,  425-427. 
demand,  condition  precedent  to.  547. 
when  the  ol)ligation  of,  exists,  548. 
in  extradition,  contined  to  a  special  purpose,  553,  554. 

See,  al  .o,  Aruest. 

Demand, 

rules  of  evidence,  in  country  where  made,  when  applicable,  45. 

when  more  than  one  made,  earliest  shall  prevail,  when,  51. 

to  third  country,  provision  as  to,  51. 

fugitive  can  only  be  tried  for  crime  specified  in,  71-77. 

surrendering  government  final  judge  as  to  justice  of,  222. 

must  emanate  from  supreme  political  authority,  223. 

in  United  States,  must  be  made  by  the  President,  223. 

on  frontiers  of  Mexico,  who  may  make,  223. 

for  fugitive,  form  of,  228,  224. 

conditions  requisite  to,  224,  225. 

treaty  of  country  on  which  made  must  be  consulted,  227. 

when  must  be  made  by  executive  authority  of  the  State,  291. 

making  of,  not  imperative,  291. 

to  whom  must  be  made,  291. 

when  must  be  accompanied  by  a  copy  of  indictment  or  affidavit,  297,298. 

to  whom  must  be  addressed,  298. 

provision  for  arrest  prior  to,  in  Massachusetts,  314,  315,  317 

provisions  for  arrest  prior  to,  in  New  York,  818,  320. 

when  taking  fugitive  prior  to,  declared  a  misdemeanor  In  Pennsylvania, 

822,  323. 
when  fugitive  taken  prior  to,  in  Ohio,  325,  826. 
provisions  of  California  statute  for  arrest  prior  to,  838. 
arrest  of  fugitive  prior  to,  in  absence  of  local  statute,  sustained  on  ground 

of  comity,  341. 
action  of  State  authorities  prior  to,  840-345. 
when  delay  will  operate  as  a  bar  as  to,  385,  387. 
meaning  of  the  term,  401. 
conditions  precedent  to  making,  401,  402. 
discretion  of  executive  as  to,  402. 

no  authority  for  unless  accompanied  by  proper  papers,  419. 
general  rules  to  be  observed  as  to  making,  402-405. 
a  condition  precedent  to  delivery,  547. 
can  only  be  made  in  the  manner  prescribed  by  law,  548 

See,  also,  Surrbndeu. 

Departure, 
*    for  purposes  other  than  flight,  when  construed  as,  383. 

See,  also.  Flight. 

Depositions, 

how  authenticated  to  be  used  in  evidence,  63,68. 
fee  for  taking  and  filing,  67. 
fee  for  copies  of,  67. 

to  be  used  on  hearing,  how  authenticated,  257-259. 
when  to  have  effect  of  oral  testimony,  260. 
how  authenticated,  to  be  used  in  evidence,  230,  231. 

See,  also.  Affidavit. 

Deputy  Marshal, 

warrant  of  arrest  may  be  served  by,  anywhere  in  United  States,  264. 

See,  also,  Marshal. 
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Derby,  X«ord, 

ground  assamed  by,  in  Winelow's  case,  163. 

comment  bj,  on  Heilbronn's  case,  188. 

comment  by,  on  opinions  of  law  offioen  of  the  Crown  in  caaes  of  Boricr 

and  Caldwell,  202,  203. 
explanation  by,  of  fingliah  Extradition  Act  of  1870,  206. 

Dennenon, 

case  of,  74,  75. 

Deserting  Seamen, 

treaties  made  with  respect  to,  69. 

text  of  Revised  Statutes  as  to,  634. 

reference  to  decisions  and  treaties  as  to,  634. 

Bee,  also,  Ssambn. 
Dies, 

public,  counterfeiting  of,  an  extraditable  offense,  48. 

Diplomaoy, 

question  in  Winslow's  case  one  of  diplomacy  as  distinguished  from  one  ci 
law.  102. 

Diplomatic  Officer, 

of  United  States  abroad  may  certify  papers  to  be  used  in  eridenoe,  6S,  6& 

Diaoretion, 

President  may  exercise,  as  to  preliminary  examination,  245. 

as  to  making  demand,  must  be  exercised  by  Qovemor,  402. 

general  rules  as  to  exercise  of,  402,  405. 

none  as  to  delivery  of  fugitive,  when.  422,  423. 

when  executive  can  exercise  none,  4^,  ^3. 

Discharge, 

of  fugitive  for  failure  to  extradite,  64 

fugitive  entitled  to  protection  for  a  reasonable  time  thereafter,  232, 233. 

fugitive  may  apply  for,  after  two  months,  246. 

warrant  cannot  be  used  for  re-arrest  after,  246,  247. 

of  fugitive,  when  act  coram  nonjudice,  454, 466. 

when  to  be  granted  on  ?iabean  corpus,  497. 

See,  also,  Habkah  Corpus. 

District-Attomey, 

proper  officer  to  apply  for  requisition,  403,  404. 
forms  of  application  by,  405,  415* 

District  Judge  of  United  States, 

may  issue  warrant  for  arrest  of  fugitive,  when,  62. 

District  of  Oolumbia, 

application  of  extradition  laws  to,  303,  304. 
special  law  applicable  to,  304. 
delivery  of  fugitive  to  authority  of,  804r^306 
when  extradition  will  not  lie  to,  306. 

Dooomentary  Bvidence, 

admissible  in  extradition  eases,  63. 
must  be  legally  authenticated,  63. 
who  may  certify,  63,  68. 
statutory  provisions  as  to,  257-262. 

party  seeking  extradition  must  furnish  translation  of,  20u. 

See,  also,  Evidence  ;  Witness. 

Domicile, 

voluntarily  fixing,  when  not  flight,  881. 

returning  to,  after  commission  of  crime,  construed  as  flight,  486. 
fugitive,  after  extradition,  when  permitted  to  return  to,  568. 
when  not,  559. 
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Dominioan  RepuUio, 

text  of  extradition  treatj  with  (February  8, 1867),  600. 

Doo  Woon's  Oase, 

review  of,  490,  491. 

JDows*  Case, 

review  of,  492,  498. 

Zlrummond,  J., 

opinion  of,  in  Ker's  case,  181-186. 

Pmnkftnneaa, 

wliether,  if  made  misdemeanor,  extraditable,  858,  859. 

Oae  Process  of  Law, 

tliis  phrase  has  no  application  to  subject  of  extradition  for  crime,  84,  85. 

See,  also,  Wobi>s  and  Phrasbs. 
1>atie8, 

and  rights,  reciprocal  under  extradition  treaties,  48. 


E. 

Scoador, 

provision  in  treatj  as  to  what  crimes  fugitive  shall  be  tried  for,  90. 

who  maj  demand  fugitive  from,  228. 

who  may  issue  warrant  of  arrest  under  treatj  with,  242. 

text  of  extradition  treatj  with  (June  28, 1872),  612. 

Embezzlement, 

of  public  monej  an  extraditable  o£fense,  43. 

bj  public  officer,  extraditable,  43. 

bj  persons  hired  or  salaried,  extraditable,  43. 

Bngland, 

text  of  the  extradition  treatj  with  (August  9,  1842),  575. 
text  of  the  Act  of  1870,  709  et  seq. 

See,  also,  Great  Britain;  British  Qoybrnment- 

English  Extradition  Act  of  1870, 

Erovisions  of,  confining  iurisdiction  to  time  specified  in  demand,  75. 
istorj  and  object  of,  206. 
treaties  based  on,  206,  207. 
position  of  British  Government  as  to,  207,  208. 

£  revision  of,  as  to  trial,  209. 
kws  under,  not  to  operate  retrospectivelj,  209,210. 
provision  of,  as  to  surrender,  211. 
provision  of,  as  to  substitution  for  other  acts,  214,  216. 
not  inconsistent  with  treatj  of  1842,  218-216. 
provision  in  excluding  political  offenses,  219. 
provision  in  securing  habeas  corpus,  219. 
text  of,  709  €t  $eq. 

fino's  case, 

discussion  of  276-281. 

Sntiolng, 

part  J  into  the  jurisdiction  punishable,  626. 

Erwin's  Oase, 

opinion  in,  495, 496. 

Escape, 

of  fugitive,  provision  as  to  recapture  of,  63,  64. 
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Svidenoe, 

rule  of,  applicable  in  extradition  cases,  45. 

wlien  fugitive  may  testify  in  his  own  behalf,  45. 

as  to  whether  crime  is  extraditable,  ascertained  in  oonntry  where  demiDd 

is  made,  46. 
law  of,  in  country  where  demand  is  made,  applicable  in  extradition  caaei 

45,  46. 
in  case  of  fugitive,  convicted  of  the  crime,  52. 
as  to  interpretation  and  construction  of  treaties,  52,  53. 
upon  which  foreign  fugitive  may  be  held,  62. 

in  case  of  foreign  fugitive,  to  be  certified  to  Secretary  of  State.  62. 
character  of  documentary,  admissible  in  extradition  cases,  68,  68. 
how  procured  when  fugitive  has  no  means,  67. 
of  crime  governed  by  law  of  place  of  demand,  80,  81. 
Little  &  Brown's  edition  of  laws  and  treaties  admissible  as,  98. 
surrendering  government  final  judfi^e  of,  222. 
required  by  State  department  in  extradition  cases,  230. 
copies  of  affidavits,  how  authenticated,  to  be  used  as,  230,  231. 
hearing  of,  before  magistrate,  255,  262. 
when  forgt^d  papers  need  not  be  offered  in,  260. 
of  accused  when  admissible  in  his  own  behalf.  256. 
to  be  taken  by  commissioner  in  narrative  form,  255,  256. 
objections  to,  must  be  noted.  255. 
oral,  to  authenticate  record,  261,  262. 
amount  and  sufficiency  of,  to  sustain  charge,  262,  264. 
to  be  certified  to  Secretary  of  State,  264. 
indictments,  how  far  evidence  of  crime,  278,  279. 
rules  of,  not  prescribed  by  Congress  as  to  inter-State  extradition,  810. 
State  law,  prescribing  rules  of,  when  valid,  31. 
requirements  of  Ohio  statute  in  regard  to,  unconstitutional,  332. 
of  the  flitrht.  muHt  b«  under  oath,  387. 
what  deemed  sufficient  as  to  flight,  387-394. 

that  fugitive  is  in  State  where  demanded,  sufficient,  as  to  flight,  S&L 
when  (lovernor  to  be  judge  of,  392. 
State  laws  as  to,  394,  395. 
State  laws  as  to  evidence  of  flight.  394,  395. 
must  always  accompany  demand,  419-431. 
must  support  the  recitals  in  the  warrant,  465, 473. 
as  to  laws  of  another  State,  must  be  offered,  472. 
parol,  as  to  presence  of  accused  in  demanding  State,  admissible,  433. 
printed  statutes  may  be  received  in,  483. 

Examination, 

and  arrest  of  fugitive  under  United  States  Revised  Statutes,  62,  63. 
preliminary  discretion  of  President  as  to,  245. 

Bee,  also,  Prbliminaut  Examikation  ;  Evidence. 

Examining  Magistrates. 

powers  of,  as  to  extradition  cases,  248. 

who  authorized  to  act  as,  248. 

when  to  certify  evidence  to  Secretary  of  State,  264 

President  may  disregard  decision  of,  267. 

Exclusive  Jurisdiction, 

Federal  courts  have  not,  in  extradition  cases,  504-517. 
of  Federal  courts,  exists  only  as  to  Federal  officers,  515. 

See,  also,  J  urisdiction. 

Exemption, 

of  citizens  from  operation  of  certain  treaties,  89. 
of  political  offenses  from  certain  treaties,  89. 
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of  securing  fagitive,  by  whom  borne,  327,  228. 
of  apprehension  and  delivery  under  English  treaty  of  1842,  282. 
of  removal  must  be  borne  by  demanding  State,  &92,  290. 
must  be  paid  by  agent  prior  to  receiving  fugitive,  447. 

Z2x  Post  Facto  Law, 

provisions  as  to,  not  violated  by  retrospective  extradition  treaty,  o5,  36. 
definition  of,  86. 

cannot  operate  under  English  act  of  1870,  269-210. 

bee,  also,  Ketbosfectiyu  Laws. 

*'  Ezpresslo  Unius.'' 
maxim  appliea,  78. 

Extradition, 

foreign  authorities  on  international  extradition,  3. 

among  European  nations,  8. 

opinions  of  U.  S.  attorney-generals  in  cases  of,  7-10. 

in  United  States,  no  authority  for  in  absence  of  treaty,  0. 

none  in  United  States  except  as  prescribed  by  treaty,  13,  14. 

State  authority  in  cases  of,  15. 

of  foreign  fugitives,  is  exclusively  with  the  jurisdiction  of  the  general 

government,  16-20. 
power  of,  not  analogous  to  taxing  power,  17. 
not  analogous  to  power  to  pass  bankrupt  laws,  18. 
not  analogous  to  tlie  police  ])ower,  18. 
within  the  scope  of  the  treat>  power,  28,30. 
power  of,  not  inconsistent  with  right  of  jury  trial,  30,  81. 
power  of,  not  in  conflict  with  fourth  or  fifth  amendment  of  Constitution,  33.  • 
power  of,  not  in  conflict  witli  bill  of  rights,  38. 
treaties  with  foreign  countries  chronologically  enumerated,  42. 
text  of  various  treaties  of,  575  et  seq. 
general  principles  common  to  treaties  of,  43. 
common  object  and  purpose  of  treaties  of,  43. 
relates  to  crimes  only,  43. 
crimes  forming  subject  of,  enumerated,  43,  44. 
definition  of  crime  in  treaty  of,  must  be  strictly  followed,  45. 
provision  in  treaties  of,  as  to  limitation  of  time,   50. 
to  a  third  country,  provision  as  to,  51. 

of  fugitive  convicts,  special  provisions  as  to  extradition  of,  52. 
power  of  President  to  execute  treaty  of,  57. 
treaty  of,  can  only  be  executed  by  legislative  aid,  61. 
time  allowed  for,  64. 

no  authority  for,  in  absence  of  treaty,  65. 
practice  in  cases  of,  66-60. 

President  has  no  power  to  supply  legislation  as  to,  69. 
definition  of,  70. 
nature  and  character  of,  70. 
necessity  for,  70. 
jurisdiction  in,  extends  only  to  the  crime  for  which  the  surrender  was 

asked,  72. 
opinions  of  various  text  writers  on  general  subject  of,  72  et  seq. 
the  right  of  asylum,  in  regard  to,  82. 
crimes  committed  after,  fugitive  may  be  tried  for,  84. 
for  crimes  against  both  State  and  Federal  authority,  103-106. 
when  State  cannot  be  controlled  by  Federal  government  in  case  of,  177. 
State  court  bound  by  provisions  of  treaty  of,  177. 
right  of  asylum  as  to,  178. 
object  and  purpose  of,  205. 
papers  upon  which  secured,  225. 
application  for,  in  United  States,  how  made,  229. 
rules  of  State  department  ad  to,  229. 
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evidence  required  bj  State  department  in  caaee  of,  230. 

for  crimes  against  State  laws  mast  be  applied  for  through  Governor,  239. 

for  crimes  against  United  States  must  be  applied  for  through  Attomej- 

Qeneral,  229. 
necessity  for,  in  colonial  times,  288,  284. 
under  the  articles  of  confederation,  284,  286. 
history  of,  under  the  Constitution,  286,  288. 
Governor  of  State,  in  case  of,  not  an  officer  of  United  States,  512. 
elements  of,  defined,  548. 

international,  and  inter-State,  analogous,  550-552. 
to  a  third  State,  when  not  permissible,  558  et  seq. 
See,  also,  Inteb-Statb  Extradition  ;  lifTBRNATiOHAii  ExTRADmoif . 

Extradition  to  the  United  States, 

mode  of  procedure  in.  221-284. 

See,  also,  Procbdurb  in  Extradition  Casbs. 

Zhctradition  from  the  United  States, 
mode  of  procedure  in,  285-282. 
when  warrant  to  issue  in,  237-241. 

whether  executive  mandate  is  necessarv  as  condition  precedent  to,  337-241. 
See,  also,  Procedure  in  Extradition  Cases. 

Extradition  Act  of  1870  —  English, 

history  and  object  of,  206. 

See,  also,  English  Extradition  Act  of  1870. 

Extradition  Oases, 

construed  as  cases  in  law  or  equity  under  the  Constitution,  08. 

when  must  be  determined  by  the  courts,  not  by  Congress,  100. 

discussion  of  case  of  Caldwell,  107-117. 

discussion  of  case  of  Lawrence,  118-130. 

discussion  of  case  of  Lagrave,  131-145. 

discussion  of  case  of  Hawes,  146-161. 

discussion  of  case  of  Watts,  162-178. 

discussion  of  case  of  Vanderpool  and  Jones,  174-180. 

discussion  of  case  ot  ex  parte  Ker,  181-186. 

procedure  in  — See  PROCEDURE  IN  Extradition  CAass. 

Extradition  Oases  (English  Precedents), 
case  of  Heilbronn  examined,  137-189. 
discussion  and  examination  of,  187-205. 
case  of  Yon  Aernam  examined,  189-191. 
case  of  John  Paxton  examined,  191-193. 
case  of  Rosenbaum  examined,  193-195. 
case  of  Burley  examined,  195-200. 
case  of  Caldwell  examined,  200-204. 

Extradition  Orimes, 
enumerated,  43,  44 
are  made  so  only  by  treaty,  47. 

jurisdiction  confined  to  those  enumerated  in  treaty,  77,  78. 
if  not  specifically  charged,  fugitive  cannot  be  tried  for,  83. 

See,  also,  Crimes. 

Extradition  Laws  of  the  States, 

text  of  the  various  State  laws.  636  et  seq. 

See,  also,  the  titles  of  the  various  States. 

Extradition  Ijaws  of  the  United  States, 

text  of  United  States  Revised  Statutes,  629  et  seq. 

See,  also.  Revised  Statutes  of  United  States,  Treaties  and  titles  of 

various  countries  and  States. 
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Zfactradition  TreatiM, 

may  be  made  retroactive,  85. 
legal  operation  of,  95-106. 
are  in  their  nature  contracts,  95. 
are  the  supreme  law  of  the  land,  96,  115. 
cases  arising  under,  subject  to  judicial  review,  97  et  seq, 
date  as  to  when  they  become  operative,  99. 
Little  &  Brown's  edition  of,  admissible  as  evidence,  98. 
when  regarded  as  laws,  when  as  contracts,  98. 

when  subject  to  execution  by  the  executive,  when  by  the  judiciary,  100. 
when  self-executing,  when  not  self -executing,  101. 
remedy  for  violation  of,  by  State  authority,  108-106. 
text  of  various  with  foreign  countries,  575  et  aeq. 

See,  also,  Treaties. 

F. 

Fairfield,  Oovemor, 

construction  by,  of  term  "  fleeing  from  justice,"  881,  882. 

False  Impzisonment, 

agrent  not  liable  for,  while  in  the  discharge  of  his  duty,  448. 
otherwise  where  guilty  of  abuse  of  process,  449. 

See,  also.  Malicious  Prosecution. 

False  Pretenses, 

must  be  clearly  and  fully  shown  to  confer  jurisdiction,  471. 

Federal  Habeas  Oorpua  —  See  Habeas  Corpus. 

Federal  Oomrt, 

construction  of  word  *'  crime  "  in,  349,  850. 

may  discharge  agent  from  custody  of  State  authorities,  449  ei  ieg, 
ruling  of,  as  to  Tiabeas  corpus  review  in  extradition  cases,  477, 478. 
jurisdiction  of,  in  extradition  habeas  corpiu,  ground  of,  differs  from  that 

of  State  court,  517,  522. 
when  have  concurrent  jurisdiction  with  State  courts,  518,  521. 
See,  also,  Jurisdiction;  Habeas  Corpus. 

Fees, 

of  United  States  commissioner  in  extradition  cases,  66,  67. 

of  witness,  provision  for,  when  fugitive  has  no  means,  67. 

to  be  certified  to  Secretary  of  State,  68. 

how  paid,  68. 

provision  for  reimbursement  of,  by  foreign  government,  68. 

Felony, 

what  constitutes,  847. 

charge  of,  in  general  terms  not  sufficient,  491. 

Fifth  Amendment, 

to  Constitution  not  in  conflict  with  extradition  treaties,  82,  88. 

FMsh,  Hon.  Hamilton, 

extract  from  letter  of  to  Lord  Derby,  155.  * 
ground  assumed  by,  in  the  Winslow  case,  164. 
cites  HeiIbronn*s  case,  187. 
cites  Rosenbaum's  case,  198. 

FUght. 

from  justice  what  constitutes,  878,  881. 
discussion  of  the  authorities  as  to,  881-887. 
evidence  of  the  flight,  887-894. 
State  laws  as  to,  894,  895. 

93 
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Flight  —  Continned. 

must  be  actual,  cannot  be  oonstruotive,  897-400, 499. 
taking  partj  from  State  by  compulsion  not,  399. 
must  be  shown  by  legal  evidence,  420. 
when  returning  to  domicile  is,  486. 
element  of,  necessary  to  confer  jurisdiction,  487,  490. 
authorities  as  to  what  constitutes,  summarized,  499. 
question  of,  jurisdictional,  499,  500. 
must  be  to  the  demanding  State,  562-564. 
going  to  State  by  compulsory  process  is  not,  565  568. 

See,  also,  Fugitiyb. 

Florida, 

text  of  extradition  statutes  of,  650. 

Foreiffn  Fugitive, 

when  application  may  be  made  to  court  for  arrest  of,  240. 

See,  also,  PcGrriYB. 
Foreign  Iiaw, 

oral  proof  of,  allowed,  261,  262. 

must  be  proved,  472 

in  absence  of  proof,  presumption  as  to,  472. 

Forged  Paper, 

utterance  of,  extraditable,  44. 

Forgery, 

an  extraditable  offense,  44 

in  case  of,  when  forged  papers  need  not  be  in  evidence,  260. 

meaning  of,  discussed,  in  Tulley's  case,  273 

meaning  of,  in  the  extradition  act,  275. 

Form, 

of  demand  for  fugitive,  of  appointment  of  agent,  223,  224. 

to  receive  fugitive,  228. 

of  preliminary  mandate  in  extradition,  236. 

of  warrant  for  surrender  of  fugitive,  244. 

of  application  for  requisition  in  New  Yorlc,  rules,  405. 

of  application  for  requisition  in  Pennsylvania,  408. 

of  application  for  requisition  in  Massachusetts,  rules,  409. 

of  application  for  requisition  in  Ohio,  418. 

of  district  attorney's  affidavit  in  Ohio.  414. 

of  Governor's  certificate  to  papers  in  Ohio,  414. 

of  the  requisition.  New  Yorls,  415. 

of  the  requisition,  Pennsylvania,  416. 

of  the  requisition  in  Massachusetts,  417,  418. 

of  the  requisition  in  Ohio,  418. 

of  appointment  of  agent  to  receive  fugitive,  416. 

of  warrant  of  arrest  and  surrender  in  various  States,  435-437. 

of  warrant  of  agent,  438,  489. 

of  Governor's  warrant  in  Draper's  case,  473. 

Fourth  Amendment, 

to  Constitution,  not  in  conflict  with  extradition  treaties,  82,  83. 

France, 

burglary  defined  in  treaty  with,  44. 

extract  from  treaty  of  extradition  with,  138,  139. 

text  of  the  extradition  treaty  with  (Nov.  9, 1843),  575,  577. 

text  of  additional  article  (Feb.  24.  1845),  577. 

text  of  additional  article  (Feb.  10,  1858),  577. 

Frankfort  —  See  Prussia  and  other  States. 

Fraudulent  Bankruptcy, 

made  extraditable  in  treaty  with  Peru,  44. 
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Fraudulent  Barratr>% 

made  extraditable  in  treaty  with  Peru,  44. 

Fraud, 

nse  of  extradition  process  for  purpose  not  embraced  in  demand  is,  648- 
550. 

French  Minister  of  Justice, 

OD  jurisdiction  in  extradition  cases,  74. 

Frontieni  of  Mexico, 

demand  when  crimes  committed  on,  how  made,  228. 

Fugitive, 

authority  to  surrender,  derived  only  from  Congress,  4-0. 

when  he  may  testify  in  his  own  behalf,  45. 

in  United  States  may  make  a  defense,  45. 

undergoing  imprisonment,  when  surrender  of,  may  be  postponed,  during,  51. 

convicts  certain  special  provisions  as  to  extradition  of,  52. 

when  evidence  against  foreign  sutficient,  62. 

arrest  and  examination  of  provisions  of  U.  S.  Rev.  Stat.,  as  to,  62,  63. 

escaping,  may  be  retaken,  64. 

discharge  of,  for  failure  to  extradite,  64. 

provision  for  protection  of,  against  violence,  65. 

can  be  tried  only  for  the  crime  for  which  the  surrender  was  asked,  72. 

holding  of,  for  a  crime  other  than  that  for  which  extradited,  a  violation 
of  the  treaty,  81,  S2, 

cannot  be  tried  for  a  crime,  not  charged,  though  an  extraditable  offense,  83. 

may  be  tried  for  crime  committed  after  extr^ition,  84. 

remedy  of,  in  case  of  violation  of  extradition  treaty  by  State  authority, 
103-106. 

right  to  demand  from  foreign  government  purely  conventional,  176. 

kidnapped,  not  entitled  to  nabeaa  e&rpvs  in  federal  courts,  182, 186. 

on  borders,  of  Mexico,  who  may  demand,  223. 

from  Salvador,  Ecuador,  Ottoman  Empire  and  Spain,  demand  for,  223. 

expense  as  to  transportation  of,  227. 

agent  must  be  appointed  to  receive,  227.  228. 

entitled  to  protection  while  in  custody,  232. 

riffht  of,  to  indemnity  on  acquittal,  234. 

when  application  for  arrest  of,  may  be  made  to  the  court  in  the  first  in- 
stance, 240. 

provisions  of  Revised  Statutes  as  to  surrender  of,  243. 

provisions  as  to  recapture  of,  243. 

may  apply  for  discharge  two  months  after  commitment,  240. 

under  English  Act  of  1870,  has  fifteen  days  to  apply  for  Tiabecu  carpus, 
247. 

entitled  to  discharge,  where  complaint  defective,  251. 

may  be  arrested  anywhere  in  United  States,  when,  254. 

cannot  be  arrested  pending  habeas  corpus  proceedings,  254,  255. 

entitled  to  be  heard  through  counsel,  257. 

amount  and  sufficiency  of  evidence  as  to,  262-264. 

delivery  of,  to  territorial  authorities,  802,  303. 

delivery  of,  to  District  of  Colombia,  304-306. 

by  virtue  of  the  Constitution,  may  be  held  until  demand  made,  843  et  ssq, 

when  surrender  of,  cannot  be  made  compulsory,  350. 

one  leaving  State,  to  attend  to  duties  as  a  Senator,  is  a  State  agent  not  a 
fugitive,  384.  385. 

by  construction  or  implication,  895-400. 

party  coming  voluntarily  into  the  State  when  may  be  tried,  396,  399. 

person  not  in  demanding  State  at  time  of  alleged  crime,  is  not,  488,  489. 

after  extradition,  when  cannot  be  extradited,  558. 

See,  also,  YhiQHT. 
Fugitive  Slaves, 

surrender  of,  under  extradition  law,  299,  800. 


740  INDEX. 

G. 

Gtoiet,  French  Kinister, 

application  for  extradition  by,  ref  ased,  5. 

Qenuineness, 

of  papers,  when  to  be  so  deemed  bj  executive,  431,  432. 

See,  also,  Documbntary  Evidbncb. 
Oennany, 

provision  of  English  treaty  with,  207. 

See,  also,  Prussia  and  other  States. 
Georgia, 

text  of  extradition,  statutes  of,  652. 

Oood  Faith, 

question  of,  can  be  raised  only  by  the  t reaty -making  govemxiieiits.  142, 143. 
between  the  States,  always  an  element  in  extradition,  587,  545,  648,  550. 

GK>od8  and  Ohattels, 

larceny  of,  extraditable  with  Mexico,  44. 

Oovemor, 

of  a  State,  is  a  State,  not  a  Federal  officer,  801. 

when  cannot  be  compelled  to  act  by  mandamus,  801  • 

power  of  Congress  to  impose  duty  on,  802. 

when  cannot  be  compelled  to  surrender  fugitive,  850. 

certificate  of,  when  conclusive,  867,  868. 

must  pass  on  sufficiency  of  charge,  868  et  seq. 

mode  in  which  to  ascertain  whether  crime  is  set  forth,  872. 

when  to  decide  as  to  whether  party  is  a  fugitive,  886,  887. 

making  demand,  when  certificate  of,  not  evidence  of  flight,  888. 

when  to  act  as  judge  of  tbe  evidence,  892. 

State  laws  as  to  evidence  of  flight,  for  guidance  of,  894,  885. 

must  exercise  discretion  as  to  making  demand.  402. 

general  rules  for  guidance  of,  as  to  demand,  402,  405. 

must  issue  warrant  in  extradition  cases,  424. 

duty  to  issue  warrant  cannot  be  enforced  by  mandamus,  425. 

moral  duty  of,  as  to  issuing  warrant  of  extradition,  427-4{»l. 

duty  of,  in  extradition  cases,  not  ministerial  merely,  430. 

does  he,  in  extradition  cases,  act  judicially,  482-484. 

questions  to  be  decided  by,  upon  receiving  requisition,  481-432. 

when  duty  of,  imperative,  432,  438. 

may  grant  rehearing  and  revoke  warrant,  440,  442. 

successor  of,  may  revoke  warrant  of  predecessor,  441. 

can  only  act  on  affidavit  or  indictment,  465,  466. 

cannot  be  compelled  to  furnish  papers  6n  which  warrant  was  granled, 
476, 478. 

in  inter-State  extradition,  acts  under  authority  of  United  States,  502. 

in  extradition  cases,  is  not  an  officer  of  the  United  States,  509-512. 

does  not  become  Federal  officer,  for  purposes  of  extradition,  51^ 

has  no  general  power  to  isue  warrant  of  arrest,  561. 

statutory  provision  as  to,  565,  566. 

See,  also,  Stats. 
Qrand  Jury, 

extradition,  not  inconsistent  with  right  to  indictment  by,  83,  84. 

See,  also.  Jury  Trial  by. 
Oreat  Britain, 

treaty  of,  with  United  States,  1794,  4. 

terms  of  treaty  of  1794,  with,  54. 

terms  and  treaty  of  18^,  with.  57. 

provisions  in  treaty  of,  limiting  jurisdiction,  75,  76. 

article  10  of  treaty  of  1842,  with,  construed,  153,  165,  175. 

text  of  English  extradition  act  of  1870. 709  et  seg. 

text  of  the  extradition  treaty  with  (August  9,  1842),  575. 

See,  also,  England. 
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Qnarantee, 

BB  to  prisoner's  rights,  contemplated  by  the  English  Act  of  1870,  212,  213. 

H. 

Habeas  Oorpns, 

proceeding  in  case  of  G^rge  Holmes,  4,  5. 

under  English  Act  of  1870,  fugitive  must  be  informed  that  he  has  a 
right  to,  69. 

fugitive,  when  entitled  to  writ  of,  108-106. 

Federal  court  has  no  jurisdiction  to  grant  where  fugitive  has  been  kid- 
napped, 182,  186. 

right  of,  secured  under  the  English  Act  of  1870,  219. 

provisions  of  Revised  Statutes  as  to,  in  extradition  cases,  238,  284. 

where  writ  dismissed,  second  writ  may  issue,  287. 

courts  may  review  action  of  President  by ,  247. 

under  English  Act  fugitive  has  fifteen  days  to  apply  for,  247. 

second  arrest  cannot  be  made,  pending  proceedings  on ,  254,  255. 

right  of,  after  commitment  and  prior  to  President's  warrant,  265-269. 

dismissal  of,  prior  to  commitment  no  bar  to  writ  after  commitment,  266. 

in  case  of  Tully,  271. 

State  laws  defining  rules  as  to,  when  proper,  310,  811. 

when  confined  to  question  of  identity  under  Pennsylvania  statute,  822, 824. 

accused  must  have  reasonable  opportunity  to  apply  for,  440. 

when  grounds  of  revocation  of  warrant  will  not  be  inquired  into  on,  441. 

lies    from    Federal    court,    to    discharge    agent   from  custody  of  State 
authorities,  449,  450. 

right  to  issue  the  writ,  458, 469. 

meaning  of  term,  458. 

questions  raised  by,  458. 

various *cases  of,  considered  and  discussed,  460  et  seg. 

question  as  to  whether  crime  is  charged,  may  be  decided  on,  463« 

court  has  jurisdiction  to  examine  papers  on  which  warrant  was  issued,  465. 

when  court  has  no  power  to  issue,  477. 

review  by,  ruling  of  Federal  court  as  to,  477,  478,  479. 

when  State,  as  distinguished  from  Federal  officer,  cannot  issue,  488. 

Federid  courts  have  jurisdiction  by,  in  cases  of  inter-State  extradition,  490. 

return  to,  must  show  detention  was  legal  at  time  writ  was  served,  491. 

purpose  of,  in  extradition  cases,  496. 

court  may  review  all  the  papers  before  it,  in,  498. 

question  as  to  the  flight  from  justice  may  be  considered  on,  499,  500. 

writ  of,  may  be  issued  by  State  court  in  extradition  cases,  523. 
FsDBRAii  Habeas  Corpus. 

proper  when  party  detained  under  color  of  authority  of  United  States, 
501^504. 

provided  for  in  United  States  Revised  Statutes,  603. 

when  jurisdiction  as  to,  exclusive  of  State  court,  506,  614. 
State  Habeas  Corpus. 

jarisdiction  of  State  courts  as  to,  discussed,  504  et  $eq, 

none  where  party  is  held  by  officer  of  United  States,  514. 

ground  of,  defined,  517, 522. 


text  of  extradition  treaty  with  (January  18, 1855),  688. 

Harlan,  Justice, 

opinion  of,  in  RobVs  case,  620-524. 

Hartman  ▼.  Aveline, 

review  of  case,  487. 

Hawaiian  Islands, 

text  of  extradition  treaty  with  (December  20, 1849),  578. 

See,  also,  Sandwich  Islands. 
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Hayti, 

text  of  extradition  treaty  with  (Noyember  8, 1864),  599. 

Hearing, 

in  extradition  cases,  wliere  and  how  held,  66. 
character  of  documentary  evidence  to  be  used  on,  68. 
on  arrest  of  fugitive,  statutory  provisions  as  to,  255-263. 
second  may  be  had,  and  warrant  revoked,  440-442. 

See,  also,  Adjournments;  Evidence;  WiTNBsa. 


on  jurisdiction  in  extradition  cases,  74. 

Heilbronn's  Oase, 

discussion  of,  as  a  British  precedent,  187-189. 

Hibler  v.  The  State, 
case  stated,  488. 

Hoffinan,  T., 

opinion  of,  in  Watts'  case,  162-172. 

Holmes,  Oeorge, 

extradition  of,  declined  by  the  United  States  in  abeenoe  of  treaty,  4. 
habeas  corpus  proceedings  in  case  of,  4,  5. 
case  of,  commented  on,  20-^38. 

Hooper's  Case, 
review  of,  485. 

I. 

Identity, 

lefi^isla  on  as  to  rule  of  evidence  to  define,  proper,  310. 

when  habeas  corpus  in  Pennsylvania  confined  to  question  of,  322,  324. 

question  of,  under  statutes  of  Indiana,  888. 

what  sufficient  proof  of,  479. 

question  of,  always  before  the  court,  498. 

Illinois, 

text  of  extradition  statutes  of,  653. 

Implication, 

rule  as  to,  in  extradition  cases,  177,  178. 
from  legislation,  rule  as  to,  178. 
in  extradition  treaty  with  Great  Britain,  154. 
when  party  a  fugitive  by,  895-400. 

Imprisonment, 

when  surrender  of  fugitive  may  be  postponed  during,  51. 

See,  also.  Arrest. 

Indemnity, 

right  of  fugitive  to,  on  acquittal,  284. 

Indian,  -    n 

chief  of  tribe  of,  cannot  demand  extradition,  494,  ^)5. 

Indian  tribes,  _>^ 

power  to  make  treaties  with,  27. 

Indiana, 

power  of  magistrate  under  statute  of,  838. 
reference  to  statute  of,  as  to  evidence  of  flight,  895. 
text  of  extradition  statutes  of,  657. 

Indictment, 

when  certified  copy  of,  not  recognized  in  Canada,  226. 
when  copy  of,  necessary  in  extmdition  cases,  230. 
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Indictment  —  Continned. 

not  deemed  evidence  of  tbe  trntb  of  the  charge,  278,  279. 

certified  copj  of,  shoald  accompany  demand  in  inter-State  extradition, 

297,  298. 
charge  of  crime  in  inter-State  extradition  may  be  by,  864,  866. 
distinguished  from  affidavit,  865. 
copy  of,  must  be  certified,  366-368. 

or  affidavit  must  be  presented  to  Governor  to  confer  jurisdiction,  465, 466. 
when  conclusive  as  to  crime  charc^ed,  480. 
when  information  equivalent  to,  485. 
or  affidavit  must  acconipany  warrant,  491. 

See,  also,  Information. 

Infanticide, 

an  extraditable  offense,  44. 

Information, 

as  a  mode  of  charging  crime,  868. 
when  equivalent  to  an  indictment,  485. 

See,  also,  Indictment. 

Information  and  Belief, 

complaint  on,  insufficient,  252. 

Injuries, 

on  railroads,  to  telegraphs,  or  in  mines,  when  extraditable,  44. 

International  Bztradition, 

analogous  to  intor-State  extradition,  550-552. 

must  be  governed  by  special  treaty,  8. 

none  in  absence  of  treaty  stipulations,  9. 

whether  States  of  the  Union  possess  the  power,  15,  16. 

can  be  exercised  only  by  the  general  government,  not  by  a  State ,  16-20. 

power  of,  cannot  be  exercised  by  State  concurrently  with  general  govern- 
ment, 17,  18. 

States  prohibited  from  exercising,  by  the  Constitution,  18. 

State  statute  authorizing,  declared  void,  23,  24. 

provision  of  Revised  Statutes  of  United  States  as  to,  62-69. 

time  allowed  for,  64. 

no  authority  for,  in  absence  of  treaty,  65. 

recapitulation  as  to  general  principles,  107, 108. 

none  in  the  absence  of  treaty  stipulations,  156. 

not  distinguished  from  inter-State  extradition  as  to  service  of  subsequent 
process,  582,  545. 

Inter-State, 

term  indicates  a  transaction  between  Sovereign  States,  547. 

Inter-State  Sxtradition, 

extradition  in  Colonial  times,  288,  284. 

extradition  under  the  articles  of  Confederation,  284,  286. 

history  of  extradition  under  the  Constitution,  286-288. 

analysis  of  the  constitutional  provision  as  to,  286,  288. 

provisions  of  Constitution  as  to,  not  self-executing,  298. 

nistory  of  legislation  of  Congress  as  to,  295,  296. 

the  act  of  February  12,  1793,  296. 

copy  of  indictment  or  affidavit  should  accompany  demand,  297,  298. 

constitutionality  of  federal  legislation  as  to,  299. 

application  of,  to  territories,  802. 

law  of,  as  to  District  of  Columbia,  804. 

State  legislation  as  to,  when  legal,  807-809. 

federal  legislation  as  to,  declaratory  merely,  810. 

Massachusetts  statutes  in  regard  to,  818-318. 

New  York  statutes  in  regard  to,  318,  819. 

Pennsylvania  statutes  in  regard  to,  821-823. 
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XtttttwState  Bztradition  —  Continaed. 
Ohio  atatutes  in  regard  to,  324.  337. 
validity  of  Oliio  legislation  discuAsed,  327,  887. 
when  legal,  though  State  law  not  fully  complied  with,  887. 
California  statates  in  regard  to,  337,  338. 
power  of  magistrate  under  Indiana  statute,  838. 
power  of  State  authority  in  the  abeenoe  of  State  legislaiioii,  899,  d45. 
crime  alone  constitutes  ground  for,  846. 
treason  and  felony,  346,  347. 
embraces  political  offenses,  351. 
when  grade  of  the  offense  no  objection  to,  868. 
mode  &i  which  the  charge  of  crime  must  be  made,  361,  364. 
the  flight  from  justice,  what  constitutes,  378-381. 
discussion  of  the  authorities  as  to,  381-^7. 
evidence  of  the  flight,  887-894. 
State  laws  as  to  the  flight,  894. 395. 
nature  and  character  of  the  demand,  401. 
conditions  precedent  to  making  demand,  401, 402. 
discretion  of  executive  as  to  demand,  402. 
forms  and  rules  governing  application  for  requisition,  405-4131 
the  papers  accompanying  the  demand.  419-421. 
the  executive  delivery,  422-427.  ' 

questions  arising  upon  a  requisition  in,  431,  432. 
the  executive  warrant,  435,  440. 
conflict  of  jurisdiction  in,  442-445. 
the  transportation  of  the  fugitive,  446  ei  $eq. 
review  by  habeas  corpus,  458  et  $eq, 
federal  and  State  habeas  earpvs  considered,  501  et  seq, 
nature  and  character  of,  considered,  513. 
as  distinguished  from  cases  controlled  by  federal  officers,  515. 
when  person  extradited  for  one  crime,  cannot  be  tried  for  another,  525. 

etseq, 
not  distinguished  from  international  extradition  as  to  service  of  snbae- 

quent  process.  5^,  545. 
elements  of,  defined,  5^. 

jurisdiction  obtained  in,  limited  to  purpose  for  which  obtained,  654. 
the  question  still  unsettled,  556. 557. 
analogous  to  international  extradition,  550-552* 
provisions  of  Constitution  relative  to,  considered,  545  ei  seq. 

See,  also,  EzTBADinoN ;  Iittkrnational  ExTaADmoN. 

« 

Interpretation, 

of  treaty,  rules  as  to,  52. 

ordinary  use  of  language  must  be  followed,  58. 
of  extradition  treaties  in  the  light  of  legislative  enactments,  85,  86. 
See,  also,  Conbtruction  ;  Words  akd  Phkabbs. 

Intoxication  —  See  Liquor  Law,  Druhkknness. 

lewa, 

text  of  extradition  statates  of,  658. 

Italy, 

provision  of  treaty,  as  to  crimes  committed  prior  to  sorrender,  91 . 
text  of  extradition  treaty  with  (March  23,  1868),  601. 
text  of  additional  article  (January  21,  1860).  603, 

And  see  Two  Sicilibs. 

J. 

Jackson,  J., 

opinion  of,  in  Hawes*  case,  146-148. 

Jackson's  Oase, 

review  of,  466,  467. 
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Jeffenion,  Thomas, 

views  of,  respecting  international  extradition,  5,  6. 

JenniBon,  Qovemor, 

issues  warrant  for  arrest  of  Gkorge  Holmes,  20. 

Jonathan  Robbins, 

account  of  case  of,  55. 

no  authority  for  surrender  ot,  57. 

Johnson,  Chief  Justice, 

opinion  of,  in  Vanderpool  and  Jones'  case,  174-180. 

Jones  and  Atkinson's  Case, 
review  of,  487. 

Jones  and  Vanderpool's  Case, 
discussion  of,  174-180. 

Joseph  Smith, 

case  of,  considered  and  discussed,  463  et  9eq, 

Judge  of  State  Court, 

may  issue  .warrant  for  arrest  of  foreign  fugitive,  when,  63. 

Judicial  Opinion, 

with  respect  to  international  extradition,  11-13. 

Jury,  trial  by, 

relates  only  to  offenses  within  United  States,  against  authority  of,  80  et  seq, 

extradition  is  not,  31. 

right  to,  not  inconsistent  with  exercise  of  extradition  power,  30, 31. 

Justice, 

what  constitutes  flight  from.  378-387. 

See,  also,  Flight. 

Justice  of  Supreme  Court, 

may  issue  warrant  for  arrest  of  fugitive,  when,  63. 

Justice  of  the  Peace, 

has  power  to  order  arrest  of  fugitive,  461. 

Jurisdiction, 

as  to  international  extradition,  vested  exclusively  in  general  government, 

16-20. 
in  extradition  cases,  nature  and  character  of,  considered,  70-94. 
in  extradition  cases,  extends  only  to  the  crime  for  which  the  surrender  is 

asked,  72  et  seq. 
confined  to  list  of.  crimes  enumerated.  77,  78. 
cannot  be  extended  to  a  crime  not  charged,  79,  80. 
court  had  none  in  Caldwell's  case,  115. 
in  extradition  cases  a  judicial  question,  144. 
of  State  courts  in  extradition  cases,  177. 

limited  by  the  EnRlish  Act  of  1870,  to  ground  of  surrender,  212.  218. 
of  courts  to  grant  habeas  corpus  in  extradition  cases,  233,  234. 
whether  executive  mandate  essential  to  confer,  237-241. 
facts  essential  in  warrant  of  arrest  to  confer,  253. 
of  warrant  extends  throughout  United  States,  254. 
of  commissioner,  may  be  inquired  into  on  Tiabeas  corpus,  268. 
acquired  only  where  the  Governor  acts  on  legal  evidence,  370. 
withdrawal  from,  construed  as  fleeing  from  justice,  383. 
where  act  done  in  one  State,  and  result  takes  place  in  another.  395-400. 
attaching  in  place  of  demand,  not  displaced  by  extradition,  442-445. 
of  State  court,  when  superseded  by  habeas  corpus  from  Federal  court. 

449,  450. 
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Jurisdiction  —  Gontinned. 

of  court  in  State  through  which  fagitive  pasBes,  464,  450. 

in  case  of  habeas  corpus^  458  et  seq. 

crime  must  be  charged  in  order  to  confer,  463. 

governor  lias  none,  unless  copy  affidavit  or  indictment  preaented,  495,  466. 

when  may  be  testcid  by  recitals  on  face  of  warrant,  46(1. 

facts  necessary  to  confer,  in  extradition  cases,  470. 

court  has,  to  examine  papers  on  which  warrant  was  issued,  465,  472. 

when  State,  as  distinguished  from  Federal   court  has  none   in  Ao&Mf 

corpus,  488. 
of  Federal  courts,  in  cases  of  inter-State  extradition  affirmed,  490. 
in  criminal  cases,  cannot  be  conferred  by  consent,  492. 
what  recitals  in  warrant  necessary  to  confer,  497. 
the  flight,  an  element  essential  to  confer,  499,  500. 
of  Federal  court  on  habeas  corpus,  in  extradition  cases,  501-504. 
of  State  courts  on  habeas  corpus,  in  extradition  cases,  504  et  seq. 
in  inter-State  extradition,  conferred  by  Congress,  502-504. 
in  extradition  cases,  exclusive,  when,  506,  514. 
in  extradition  cases,  concurrent,  when,  604,  517,  521. 
grounds  of  State  and  Federal  courts  in  habeas  corpus  cases.  517. 
in  inter-State  extradition,  limited  to  purposes  for  which  gained,  525  et  »eq, 
cannot  be  secured  by  trick  or  device,  526,  527. 
for  criminal  purposes,  cannot  be  taken  advantage  of  in  civil  action.  590, 

533,  537. 
in  inter-State  extradition,  confined  to  purpose  for  which  obtained,  554  «t  J09. 
the  question  as  to  extent  of  still  unsettled,  556, 557. 

K. 


text  of  extradition  statutes  of,  661. 

Kent,  Chancellor, 

views  of,  with  respect  to  international  extradition,  8. 
alone  sustains  the  doctrine  that  the  right  of  extradition  .8  recognized  bj 
the  law  of  nations,  10. 

Kentucky, 

text  of  extradition  statutes  of,  664. 

Ker,  Frederick  M , 

case  of,  discussed,  181-186. 

Kidnapping, 

an  extraditable  offense,  44. 

of  fugitive,  is  not  a  violation  of  an  extradition  treaty,  182. 

cannot  be  construed  as  a  legal  arrest,  292. 

agent  abusing  process,  liable  to  indictment  for,  449. 

furnishes  no  ground  for  release,  unless  on  demand  of  State  from  which 

prisoner  was  kidnapped,  493. 
cannot  be  considered  extradition,  552. 
when  held  immaterial,  554. 

Kingsbury's  Case, 
review  of,  467,468. 

Kluit, 

on  jurisdiction  in  extradition  cases,  78,  74. 

L. 

loaches, 

in  making  demand,  when  bar  to  requisition,  885, 887. 
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Lagrave's  Case, 

extract  from  opinion  of  Chief  Judge  Church  in,  12. 
didcusHion  of,  131-145. 
stated  and  considered,  580. 

Iiarceny, 

of  cattle,  goods  or  chattels,  extraditable,  with  Mexico,  44. 

Iiawrence's  Case, 

discussion  of,  118-130. 
same  disapproved,  158,  177. 
review  of,  470,  471. 

ZAwrence,  William  B., 

inquiry  of,  as  to  constitutionality  of  extradition,  86,  87. 
comment  on  Heilbronn's  case,  189. 

Iiaws, 

treaties  construed  as,  148,'  153,  176. 

of  foreign  country,  oral  proof  of,  allowed,  261,262. 

See,  also,  Municipal  Law,  and  titles  of  various  States  and  countries. 

Law  of  Nations, 

does  not  recognize  the  right  of  extradition  in  absence  of  treaty  stipula- 
tions, 11-14. 
subject  of  surrender  of  fugitives  forms  part  of,  29. 

See,  also.  Nations,  Law  of. 

Leary,  John,  Matter  of, 
case  reviewed,  477. 

Zieaving, 

the  State,  meaning  of,  882. 

See,  also.  Flight. 

Lee,  Attorney-General, 

regards  comity  equivalent  to  international  obligation,  8. 
Buggests  a  law  for  procedure  in  extradition  cases,  8. 

Legare,  Attomey^Oeneral, 

statement  of,  in  De  Witt's  case,  9. 

Legislation, 

of  Congress,  in  aid  of  extradition,  62,  69. 

of  England  and  United  States,  in  aid  of  the  treaty  of  1842,  167,  168. 

in  aid  of  extradition,  rule  as  to  implication  from,  178. 

necessary  to  carry  constitutional  provisions  into  effect,  293,  294. 

Lex  Fori, 

how  applicable  in  extradition  cases,  45,  46. 

Lex  Loci, 

when  applicable  in  extradition  cases,  45,  46. 

governs,  as  to  whether  evidence  of  charge  is  sufficient,  46. 

governs,  as  to  whether  the  crime  is  extradital)]e,  46. 

furnishes  rule  of  evidence  as  to  crime  charged,  80,  81. 

evidence  must  be  sufficient  according  to,  268,  264. 

as  to  place  of  surrender  governs,  277. 

as  to  the  charge  of  crime  in  inter.State  extradition,  289. 

offense  need  not  be  a  crime  in  State  where  demand  is  made,  852. 

where  crime  committed  must  appear  in  demanding  papers,  890. 

where  cause  in  one  State  and  effect  in  another,  895,  396. 

Iiimltation,  Statute  of, 

provision  of  extradition  treaties  as  to,  50. 

See,  also,  Statute  of  LiifiTATiONB. 
Limitation, 

as  to  time  when  fugitive  must  be  extradited,  64. 

as  to  the  scope  of  extradition  under  the  statutes,  85. 
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of  time  as  to  custody  of  f  affitive,  346. 

of  time  after  which  accused  will  not  be  surrendered,  385»  887. 
of  time  within  which  prisoner  must  be  removed,  446. 
of  time  within  which  fugitive  can  be  held,  see  statatea  of  yariooe  Statea. 

See,  also,  TufB. 

Ziqoor  Law, 

when  violation  of  an  extraditable  offense,  460. 

liindsay.  Chief  Jnstloe, 

opinion  of,  in  Hawe's  case,  160-160. 

Little  A  Brown, 

edition  of  laws  and  treaties  admissible  in  evidence,  08. 

Lord  OhanoeUor, 

comment  on  Heilbronn's  case,  183. 

Longchamps,  Chevalier  de, 

extradition  of,  refused,  6. 

Lowell.  Judge, 

as  to  whether  executive  mandate  is  essential  to  confer  jarisdiction,  240. 

Lord  Derby— See  Derby,  Lord. 

Lord  Russell, 

communication  of,  in  Burlej's  case,  107. 

Lorraine*s  Case, 

statement  of«  408. 

Louisiana, 

text  of  extradition  statutes  of,  666. 

M. 

Macauley,  Chief  Jostioe, 

from  decision  of,  in  Hellbronn's  case,  100. 

Magistrate, 

powers  of,  in  absence  of  State  legislation,  880-345. 

when  can  act  prior  to  demand  maide  on  Qovernor,  840  €i  seq. 

Magna  Charta, 

power  of  extradition  not  inconsistent  with,  88. 

Maine, 

text  of  extradition  statutes  of,  667. 

Malicious  Prosecution, 

action  for,  in  State  court,  when  cannot  be  maintained,  450,  451. 

See,  also,  False  Imprisonmsict. 

Mandamus, 

does  not  lie  against  Governor  to  enforce  extradition,  801. 

will  not  lie  to  compel  Qovemor  to  issue  extradition  warrant,  435-437. 

Mandate, 

to  be  issued  under  hand  and  seal  of  Secretary  of  State,  285-286. 
form  of,  286. 

to  issue,  if  evidence  makes  out  a  prima  facie  case,  236. 
necessity  for,  as  condition  precedent  to  extradition,  287-241. 

Maryland, 

text  of  extradition  statutes  of,  668. 
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when  maj  serve  warrAnt  anywhere  in  United  States,  254. 
agent  has  powers  of,  under  the  Revised  Statutes,  447. 

See,  also,  Agbnt  ;  Unitbd  States  Mabbhau 

Marshall,  Chief  Justice, 

argument  of,  in  case  of  Jonathan  Bobbins,  exnmined,  65  56. 
extract  from  decision  of,  in  Foster  v.  Neilson,  56. 

Maasaohusetts, 

legislation  of,  as  to  inter-State  extradition,  313-818. 

definition  of  treason  in,  346. 

reference  to  statute  of,  as  to  evidence  of  flight,  804. 

rules  governing  application  for  requisition  in,  4(39,  410. 

form  of  requisition  in.  417,  418. 

form  of  warrant  of  arrest  and  surrender  in,  437. 

form  of  warrant  to  agent  in,  438. 

text  of  extradition  statutes  of,  669. 

Mayims, 

expressio  unius  personie  vel  rei  est  exdosio  alterins,  78. 

Meoklenborg-Schwerin, 

accession  of,  to  Prussian  treaty  (Nov.  26,  1858),  585. 

Meoklenberg-StrelitB, 

accession  of,  to  Prussian  treaty  (Dec.  2,  1853),  586. 

Mdtzger,  Nioholas-Lucien, 
case  of,  discussed,  50,  60. 

Mexico, 

demand,  by  whom  made,  under  treaty  with,  233. 
provisions  of  treaty  as  to  surrender  of  fugitive,  244,  245. 
text  of  extradition  treaty  with  (Dec  11,  1861),  597. 

Michigan, 

text  of  extradition  statutes  of,  671. 

prisoners  of,  may  be  carried  through  Wisconsin,  707. 

BSiaaonxl, 

text  of  extradition  statutes  of,  677. 

Militia, 

federal,  may  be  employed  to  protect  fugitive,  65. 

Ministerial, 

whether  duty  of  Governor  in  extradition  is,  430. 
when  functions  of  Governor  not  solely,  441. 
when  duty  as  to  surrender  is,  481. 

AUnnesota, 

text  of  extradition  statutes  of,  673. 

BSiademeanora, 

when  constitute  crimes  within  the  provisions  of  the  Constitution,  351-858 

Bfliaaissippi, 

text  of  extradition  statutes  of,  675. 

Mohr*B  Case, 

review  of,  488. 

Money, 

public,  embezzlement  of,  an  extraditable  offense,  43. 

Morgan's  Oaae, 

statement  of,  494. 
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BConnon  Prophet. 

case  of  Joseph  Smith,  the,  403,  465. 

Municipal  Law, 

ez tradition  treaties  form  part  of  the  Federal ,  96. 

Murder, 

an  eztraditahle  offense,  44. 

assaalt  with  intent  to  commit,  extraditable  43. 

Mutilation, 

an  extraditable  offense,  44. 

Mutiny, 

an  extraditable  offense,  44. 

N. 

Nations.  Xiaw  ci, 

with  respect  to  subject  of  extradition,  2, 3. 
subject  of  surrender  of  fugitives,  forms  part  of,  29. 

Bee,  also,  Tkbatibs. 

Navy, 

may  be  employed  to  protect  fugitive,  65. 

Nebraska, 

text  of  extradition  statutes  of,  679. 

Nelson,  Judge, 

opinion  of,  in  case  of  James  H.  Burke,  451-456. 

Netherlands, 

under  treaty  with,  fugitive  can  only  be  tried  for  the  crime  for  whidi 

extradited,  92. 
political  offenses  in  the  treaty  with,  49. 
provisions  as  to  statute  of  limitations  in  treaty  with,  51. 
text  of  extradition  treaty  with  (May  22,  1880).  620. 

Nevada, 

text  of  extradition  statutes  of,  680. 

New  Hampshire, 

text  of  extradition  statutes  of,  G82. 

New  Jersey, 

rule  in,  that  person  extradited  mav  be  tried  for  any  offense,  538-541. 
text  of  extradition  statutes  of,  683. 

New  York, 

statute  of,  authorizing  foreign  extradition,  declared  void,  23,  24. 

legislation  of,  as  to  iuter-State  extradition,  318,  319. 

definition  of  treason  in,  346. 

definition  of  felony  in,  347. 

rules  governing  application  for  requisition  in  405-407. 

form  of  requisition  in,  415. 

form  appointing  agent  to  receive  fugitive  in,  416. 

form  of  warrant  of  arrest  and  surrender  in,  435,  436. 

text  of  extradition  statutes  of,  684. 

Nicaragua, 

provision  of  treaty  as  to  crimes  committed  prior  to  surrender,  91. 
text  of  extradition  treaty  with  (June  25, 1870),  606. 

Nichols  V.  Cornelius, 
review  of  case,  487. 

North  Carolina, 

text  of  extradition  statutes  of,  685. 
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Norway, 

text  of  extradition  treaty  with  (March  21,  1860),  594 

Noyes,  Matter  o^ 

case  stated  and  discussed,  587-541. 

o. 

Oath, 

fee  for  administering,  67. 

See,  also,  Affidayit. 

Ol^eotioiis, 

of  coansel  mast  be  noted  hj  commisBioner,  255. 

Office, 

pre-sappoees  existence  of  an  officer,  510. 
public,  embezzlement  bj,  extraditable,  48. 

Officer, 

of  a  State,  can  administer  federal  laws,  518. 

Ohio, 

legislation  of,  as  to  inter-State  extradition,  824-827. 
explanatory  remarks  as  to,  826,  827. 
validity  of  legislation  of,  discussed,  327,  387. 
reference  to  statute  of,  as  to  evidence  of  flight,  894. 
rules  goveruing  application  for  requisition  in,  410,  414. 
form  of  requisition  in,  418. 
form  of  warrant  of  arrest  in,  489. 
text  of  extradition  statutes  of,  687. 

Oldenburg, 

accession  of,  to  Prussian  treaty  (December  80,  1858),  586. 

Opinion, 

of  attorney-generals  of  U.  9.  in  extradition  cases,  7-10. 

of  Judge  Jackson  in  Hawe's  case,  146-148. 

of  Chief  Justice  Lindsay  in  Hawe's  case,  150-160. 

of  Judge  Hoffman  in  Watts'  case,  162-172. 

of  Chief  Justice  Johnson  in  Vanderpool  and  Jones'  case,  174-180. 

of  Judge  Drummond,  in  Eer's  case,  181-186. 

of  Governor  Cullom,  in  Gafflgan's  case,  text  of,  718  et  seq. 

Orange  Free  State, 

text  of  extradition  treaty  with  (December  22,  1871),  611. 

Oregon, 

text  of  extradition  statutes  of,  689. 

Other  Orime, 

meaning  of  phrase,  468, 481. 

Ottoman  Bmpire, 

proviRions  of  treaty  as  to  crimes  committed  prior  to  surrender,  91. 

who  may  demand  fugitive  from,  228. 

copy  of  sentence  must  accompany  demand  for  fugitive  convict  from,  226, 

227. 
who  may  issue  warrant  of  arrest  under  treaty  with,  242. 
text  of  extradition  treaty  vdth  (August  11,  1874),  614. 

P. 
Papers, 

upon  which  extradition  must  be  secnred,  225. 
required  to  accompany  demand  for  extradition,  280. 
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Papera — Continued. 

in  extradition  cases,  how  aathenticated,  280. 

must  be  transmitted  in  duplicate,  230. 

which  must  accompany  demand,  419. 

when  to  be  deemed  genuine  by  executive,  431,  483. 

on  which  warrant  granted,  must  be  examined  if  produced  on  habeas  corpus^ 

465. 
when  before  the  court,  may  be  judicially  examined  on  habeas  corpus^  472, 

477. 
on  which  warrant  granted,  if  not  produced  on  habeas  carpus,  warrant 

must  govern.  474,  476,  478. 
no  power  to  compel  Governor  to  furnish,  476,  478. 
may  be  examined  if  they  accompany  warrant,  498. 

Parricide, 

an  extraditable  offense,  44. 

Pazton's  Oase, 

discussion  of,  aa  a  British  precedent,  191-198. 

Payment, 

of  costs  and  fees,  provision  for,  in  certain  cases,  68. 

Penalty, 

for  resisting  agent  or  officer  of  United  States,  66. 

Pennsylvania, 

legislation  of,  as  to  inter-State  extradition,  321-323. 
rules  governing  application  for  requisition  in,  407,  408. 
form  of  requisition  in,  416. 
form  of  warrant  of  arrest  and  surrender  in,  436. 
text  of  extradition  statutes  of,  692. 

People,  ez  reL  Oonnora,  v.  Bellly, 
case  of,  reviewed,  477. 

People,  ex  rel.  Draper,  v.  Pinkerton, 
case  of,  reviewed,  478,  474. 

People,  ex  rel.  Gordon,  ▼.  Donohae, 
case  reviewed,  475,  476. 

People,  ez  reL  Suydham,  ▼.  Sennott, 
case  stated  and  discussed,  659  ei  seq. 

Person, 

meaning  of,  within  extradition  law,  288. 

See,  also.  Words  and  Phrases. 

Pern, 

provisions  as  to  demand  of  fugitive  from.  227. 

text  of  extradition  treaty  with  (September  12,  1870),  608. 

Pinckney,  Qovemor, 

his  request  of  Washington  to  demand  extradition  denied,  5,  ^ 

Piracy, 

made  an  extraditable  offense  bv  treaty,  44. 

as  to  whether  the  party  could  be  tried  for  it,  196, 107. 

Poisoning, 

an  extraditable  offense,  44. 

Police  Power, 

not  analogous  to  extradition  power,  18. 

may  be  exercised  by  a  State  with  respect  to  fugitives,  317,  318. 
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Political  OfiiniBM, 

when  may  be  examined  by  Congrees,  instead  of  the  ooarts,  100. 

frequently  excluded  from  extradition  treaties,  48. 

in  treaty  with  the  Two  Sicilies,  48. 

in  treaty  with  Belgium,  49. 

in  treaty  with  the  Netherlands,  49. 

when  assassination  not  to  be  construed  as,  49. 

when  not  mentiooed  deemed  excluded  from  treaty,  49,  60. 

when  fugitive  cannot  be  put  on  trial  for,  60. 

exempted  from  the  operation  of  certain  treaties,  89. 

not  subject  to  extradition  under  the  English  Act  of  1870.  219. 

form  the  subject  of  inter-State  extradition,  851. 

Fnustice, 

in  extradition  cases,  defined,  66-69. 

Precedents, 

English  extradition  precedents  discussed,  187-205. 
go^  in  England,  not  always  good  in  United  States,  195. 

Preliminary  Bzamination, 

discretion  of  President  as  to,  245. 

Presence, 

of  accused,  in  demanding  State,  must  be  actual,  not  constructive,  482. 

President  of  United  States, 

has  no  power,  except  as  conferred  by  treaty,  or  by  Act  of  Congress,  9. 

}>ower  of,  to  execute  treaties,  57. 

power  to  surrender  fugitive,  under  treaty  of  1842  with  Great  Britain,  59. 

under  treaty  of  1848  with  France,  59. 

Secretary  of  State  acts  as  representative  of,  in  extradition  cases,  when,  64. 

power  of,  to  protect  fugitive  from  violence,  65. 

may  appoint  agent  to  receive  fugitive,  66. 

powers  of  agent  of,  66. 

has  no  power  to  supply  legislation  to  csrry  out  extradition  treaties,  69. 

demand  for  fugitive  must  be  made  by,  228. 

exception  in  case  of  Mexico,  228. 

application  to,  for  extradition,  how  made,  229. 

functions  of  in  extradition,  part  executive,  part  judicial,  285. 

acts  through  Secretary  of  State,  235. 

may  issue  warrant  of  arrest  under  certain  treaties,  242. 

discretion  of,  as  to  preliminary  examination,  245. 

when  not  bound  by  judgment  of  examining  magistrate,  245. 

act  of,  detaining  prisoner  may  be  reviewed  by  nabeas  corpus,  247. 

may  exercise  discretion  as  to  surrender  of  prisoner,  264. 

may  disregard  decision  of  committing  magistrate,  267. 

functions  of,  in  extradition  cases,  269,  270. 

decision  of,  final,  270. 

Presumption^ 

as  to  laws  of  another  State,  in  absence  of  proof,  472. 

Prisoner, 

ights  of,  in  United  States,  may  be  different  from  rights  of,  in  England  or 
Canada,  195. 

Procedure  in  Extradition  Oases  to  the  United  States, 
must  be  in  accordance  with  the  treaty,  221. 
nature  and  character  of  the  requisition,  221,  222. 
rules  governing,  229-232. 

Procedure  In  Bztradition  Oases  from  the  United  States, 
^  nature  and  character  of,  285. 
^the  executive  mandate  and  form  of,  285-287. 

95 
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Pirooednre  In  Bztradition  OaMS  from  the  United  States  —  Gontinaed. 
neceanity  of  the  executive  mandate,  837-242. 
executive  warrant  of  arrest,  242. 
surrender  of  the  fugitive,  243. 
judicial  functions  as  to,  248. 
examining  magistrates,  who  are,  248. 
the  complaint,  249-252. 

the  warrant  of  arrest,  contents  and  service,  252-255. 
hearing  and  evidence,  255-262. 
amount  of  evidence  necessary  in,  2(12-264. 
eertiOcation  and  commitment,  264,  265. 
review  by  habeoi  eorpua,  265-269. 
theory  of  the  law  in,  269,  270. 


person  attending  under,  protected  from  arrest,  527. 

when  no  distinction  between  international  and  inter-State  extnulitian  as 

to,  532. 
of  extradition,  used  for  any  purpose  other  than  as  specified  in  demftod,  a 

fraud,  548.  549. 

See,  also,  Sukmons  ;  Abusb  of  Pbocbbs. 

Prohibition, 

in  constitution,  as  to  extradition  by  the  States,  18-20. 
whether  violation  of  can  be  construed  as  an  extradition  crime,  858,  850. 

See,  also,  LiQUOR  Law. 

Ptofeotioii, 

guaranteed  to  fugitive  while  in  custody,  282. 
entitled  to,  for  reasonable  time  after  discharge,  282. 

Pmsaia  and  other  States, 

text  of  extradition  treaty  with  (June  16, 1852),  580,  583. 
text  of  additional  article  (November  16,  1852),  582. 

PnbUo  Officers, 

embezalement  by,  extraditable,  43. 

Q. 

Qnestions, 

not  covered  by  State  or  Federal  legislation,  909,  811. 

as  to  who  is  a  fugitive,  when  must  rest  with  Qovemor,  886,  387. 

to  be  decided  berore  obeying  requisition,  481, 432. 

arising  on  writ  of  hdbeoB  eorptu,  458. 

as  to  whether  crime  is  charged,  may  be  passed  upon  on  habeas  eorptu^  468. 

R. 

Raihroads, 

injuries  caused  on,  when  form  an  extraditable  offense,  44. 

destruction  or  obstruction  of,  made  extraditable  in  treaty  with  Belgium,  44. 

Ramsay,  Mr.  Justice, 

remarks  of,  in  Rosenbaum's  case  criticised,  194, 195. 

Rnpe, 

an  extraditable  offense,  44. 

Ratlfioation, 

I       of  treaty,  when  operates  retrospectively,  99. 

Re  arrest, 

after  discharge,  must  be  based  on  new  proceeding,  246. 

See,  also,  Arbbst. 
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Re-oapture» 

provisions  of  Beyised  Statates  m  to,  248. 

RaoitaLi, 

when  inanfficient,  render  warrant  void,  466. 

in  warrant  of  Governor,  mast  be  supported  by  evidence,  465. 

when  deemed  safflcient,  467,  468. 

on  face  of  warrant,  when  conclusive,  469. 

when  not  conclusive,  472. 

when  conclusive  in  absence  of  papers  on  which  warrant  granted,  477, 478. 

when  not  conclusive,  487-489. 

what  must  be  in  extradition  warrant,  497. 

in  warrant,  may  be  conclusive,  in  absence  of  paper  on  which  granted,  498. 

not  conclusive,  when  papers  are  before  the  court,  498. 

Record, 

when  defects  in,  cannot  be  supplied  by  United  States  Commissioner,  249. 
when  executive  cannot  question,  488. 

Ro-heazing, 

may  be  ordered  and  warrant  revoked,  440-442. 

Remedy, 

by  extradition,  applies  only  to  crimes  for  which  fugitive  is  extradited,  7(^ 

84. 
of  fugitive,  in  case  of  violation  of  extradition  treaty  by  State  authority, 

103-106. 
by  extradition,  confined  to  purpose  specified  in  the  Ck>nstitution,  649. 
facilities  for  abuse  of  extradition  remedy,  652. 

See,  also,  Extbadition  ;  International  Extradition. 

Removal, 

must  be  at  expense  of  demanding  State,  292. 
of  fugitive  must  be  within  six  months,  446. 
none  till  expenses  paid,  447. 

See,  also,  Transportation. 
Repeal, 

of  certain  parts  of  the  Revised  Statutes,  68. 

Repugnancy, 

in  exercise  of  foreign  extradition  by  a  State  of  the  Union,  16-20. 

Requiaiticn, 

the  government  asked  to  make  the  delivery,  final  judge  as  to  sufficiencv 
of.  222. 

conditions  requisite  to,  224. 

rules  as  to,  under  English  treaty  of  1842,  231. 

language  of,  need  not  l>e  in  any  particular  form,  483. 

when  charge  in,  not  conclusive.  487. 

by  foreign  government  essential  to  confer  jurisdiction,  when,  288. 

not  essential  to  sustain  arrest  of  fugitive,  844. 

when  laches  construed  as  a  bar  to,  885,  887. 

forms  and  rules  governing  application  for,  in  New  York,  405. 

in  Pennsylvania,  407. 

in  Massachusetts,  409. 

in  Ohio,  410. 

forms  in  various  States,  415-419. 

need  not  set  out  evidence  in  detail,  419,  420. 

question  to  be  decided  bv  Governor  upon  whom  requisition  made>  481, 482. 

cannot  be  impeached  collaterally,  484. 

See,  also.  Warrant  ;  Demand. 
Reiotie, 

penalty  for,  or  for  attempt  at,  66. 

penalty  for  attempt  at,  229. 

of  fugitive  punisnable  under  Revised  Statutes,  447. 
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Realftance, 

of  agent  or  officer,  penaltj  for,  66. 

Ratrospective  IVeaty, 

not  ancouBtitational,  85. 

not  constraed  as  an  «!9  post  facto  law,  85,  86. 

nor  bill  of  attainder,  85. 

does  not  apply  to  political  offenses,  49. 

stipulation  as  to  retrospective  operation  of  treaties,  50. 

how  far  limited  in  its  operation,  80. 

when  ratification  of  treaty  operates  retrospectiyely  as  of  its  date,  99. 

Retrospeotlve  ZiawB, 

shall  not  operate  under  English  extradition  act  of  1870,  909, 210. 

Rtfcam, 

on  writ  of  habeas  corpus  when  condasive,  463. 

to  writ  of  habeas  corpus,  may  bring  in  papers  on  which  wamnt  mi 
granted,  498. 

See,  also.  Habeas  Ck)RFn8. 

XUvised  Statutes  of  the  United  States, 
provisions  of,  as  to  extradition,  6!^9. 
applicable  only  during  existence  of  treaty,  65. 
certain  portions  of,  repealed,  68. 

provisions  of,  as  to  appointment  of  agent  in  extradition,  339. 
provisions  of,  as  to  penalty  for  obstructing  agent,  229. 
provisions  of,  as  to  protection  of  fogitive,  2^. 
provisions  of,  as  to  habeas  corpus  in  extradition  cases,  238, 284, 347. 
provisions  of,  as  to  surrender  of  fugitive,  248. 
provisions  of,  as  to  recapture  of  fugitive,  248. 
provisions  of,  as  to  discliarffe  of  prisoner,  246. 
provisions  of,  as  to  examining  magistrates  in  extradition  eases,  348. 
provisions  of,  as  to  hearing  and  evidence  in  extradition,  255-262. 
provisions  of,  as  to  documentary  evidence,  258,  259. 
provisions  of,  as  to  commitment  of  accused,  264. 
provisions  of,  as  to  inter-State  extradition,  297. 
provisions  of,  made  applicable  to  District  of  Columbia,  804. 
provisions  of,  as  to  mode  of  charging  the  crime,  862. 
powers  of  agent  under,  447. 
provisions  ot,  as  to  Tidbcas  corpus^  508. 
text  of,  as  to  international  extradition,  629-688. 
text  of,  as  to  inter-State  and  territorial  extradition,  638. 
text  of,  as  to  deserting  seamen,  634, 

Revocation, 

of  warrant  before  removal  of  fugitive,  440-442.  * 

grounds  of,  will  not  be  inquired  into  on  haibeas  corpus^  441. 

Rhode  Island, 

text  of  extradition  statutes  of,  698,  r' 

Rights,  Bills  of,' 

not  in  conflict  with  power  of  extradition,  88. 
when  subordinate  to  Constitution,  88. 

RlghU  and  Duties, ' 

reciprocal  under  extradition  treaties,  43. 

Robbery, 

an  extraditable  offense,  44. 

Robbins,  Jonathan, 
case  of,  48. 
account  of  case  of ^  55. 
no  authority  for  surrender  of,  57. 
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Bosenbauni'i  Otm% 

discuBBion  of,  as  a  British  precedent,  191-198. 

Rules. 

of  State  department  as  to  extradition,  239. 

adopted  by  United  States  under  English  treaty  of  1842,  281. 

to  be  observed  by  Governor  as  to  making  demand,  402,  405. 

in  various  States  governing  application  for  requisition,  405-415. 

as  to  extradition  when  prescribed  by  local  statute,  should  govern,  420. 


s. 

Salvador, 

provisions  of«treaty  as  to  crimes  committed  prior  to  surrender,  91. 

who  may  demand  fugitive  from,  228. 

who  may  issue  warrant  of  arrest  under  treaty  with,  242. 

text  of  extradition  treaty  with  (May  28, 1870),  604. 

Sandwich  Islands, 

text  of  extradition  treaty  with  (December  20,  1849),  678. 

See,  also,  Hawaiian  Islands. 

Sawyer,  Judge, 

review  of  decision  of,  in  Robb's  Case,  508-514, 517. 

Saxony  —  See  Prussia  and  other  States. 

Schaumburg-Iilppe, 

Accession  of,  to  Prussian  treaty  (June  7,  1854),  587. 

Seals, 

public,  as  marks  of  State  and  administrative  authority,  counterfeiting  of, 

an  extraditable  offense,  43. 
when  absence  of,  from  certificate  immaterial,  488. 

Seamen, 

treaties  made  with  respect  to  deserting,  69. 

See,  also.  Deserting  Seamen. 

Secretary  of  State, 

evidence  affainst  fugitive,  when  to  be  certified  to,  62. 

when  to  order  surrender  of  f  agitive,  68,  64. 

acts  as  representative  of  President  in  extradition  cases,  when,  64. 

costs  and  fees  in  extradition  cases  to  be  certified  to,  67,  68. 

issues  preliminary  mandate  in  extradition,  285. 

evidence  must  be  certified  to,  264. 

4 

Seouritiea, 

public,  counterfeiting  of,  an  extraditable  offense,  48. 

Sedition, 

a  political  offenft  within  extradition  treaties,  48. 

Seduction, 

when  charge  of,  extraditable,  485. 

Seizure, 

right  to  be  secure  from,  not  in  conflict  with  extradition  treaties,  88. 

Senate  of  the  United  States, 

resolution  concerning  extradition  of  Argpaelles,  1,  2. 

when  attendance  upon,  at  Washington,  not  construed  as  flight,  884,  885. 

Service, 

of  warrant  of  arrest  when  may  be  made  anywhere  in  United  States,  254. 
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Seward,  William  H., 

conduct  of,  in  case  of  Arguelles,  1. 

his  replj  to  the  Senate  with  regard  to  the  extradition  of  Argaellea,  2. 

his  action  in  ArgaeJles,  case  not  sastained  by  authority,  10. 

replies  to  England  as  to  Barley's  case,  198, 199. 

ground  on  which  he  refused  to  deliver  a  fugitive,  849. 

Shaw,  Chief  Jtutice, 

on  right  of  a  State  to  exercise  police  power  in  respect  to  f  ug^tiTec,  317, 8t8b 

agent  has  all  powers  of,  447. 

See,  also,  Aoskt. 
Sheldon,  Ez  parte, 
review  of  case,  488. 

Sioily— See  Two  Sicilibs. 

Sixth  Amendment, 

to  Constitution,  bearing  of,  on  subject  of  extradition,  86. 
relates  solely  to  offenses  within  United  States,  87. 

Slaves, 

surrender  of,  under  extradition  law,  299,  800. 
as  fugitives  from  justice,  855,  856. 

Smith,  Joseph, 

the  Mormon  prophet,  case  of,  reviewed,  468,  465. 

South  OaroUna, 

text  of  extradition  statutes  of,  695. 

Spain, 

provisions  as  to  statute  of  liniitations  in  treaty  with,  51. 

under  treaty  with,  fugitive  can  only  be  tried  for  the  crime  for  whidi 

extradited,  92. 
who  may  demand  fugitive  from,  228. 
provisions  as  to  demand  of  fugitive  from,  227. 
text  of  extradition  treaty  with  (January  5,  1877),  616-619. 
text  of  supplemental  treaty  with  (August  7, 1882),  626. 

Stamps, 

public,  counterfeiting  of,  an  extraditable  offense,  48. 

State, 

of  the  Union  has  no  authority  in  matters  of  international  extradition.  15, 16. 

of  the  Union,  political  status  of,  as  to  extradition,  15. 

of  the  Union  has  no  concurrent  jurisdiction  with  general  government  as  to 

international  extradition,  16-20. 
prohibited  by  Ck>nstitution  from  exercising  power  of  extradition,  IS-SOi 
not  authorized  to  make  a  treaty,  19. 

when  not  authorized  to  make  "  agreement  or  compact,"  19. 
cannot  deliver  fugitive  even  with  consent  of  Congress,  20. 
law  of,  authorizing  foreign  declared  void,  28,  24. 

has  no  power  after  receiving  fugitive,  to  violate  the  extradition  treatj,  104. 
when  cannot  be  controlled  by  Federal  govemmeni  after  extradition,  177. 
governor   must  apply   to  State  department  for  extradition   for  crimes 

against,  229. 
should  make  provisions  for  arresting  and  delivering  fugitive,  2S2. 
duty  in  this  respect  imperative,  298,  294. 

constitutional  provision  as  to  extradition,  part  of  the  law  of  each,  294- 
power  of  Congress  to  legislate  as  to,  295. 
when  legislation  of,  repugnant  to  law  of  Congress,  void,  294 
governor  of,  is  not  a  Federal  officer,  801. 
when  territories  deemed  for  purposes  of  extradition,  302,  808. 
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state  —  Continued. 

District  of  Golambia  is  not  a,  803,  804. 

not  prohU>ited  br  Federal  Couatitution  from  legislatinff  on  extradition. 

807,  809. 
how  far  prohibited  from  legislating  on  subject  of  extradition,  811-818.   / 
legislation  of,  in  aid  of  extradition,  when  valid,  812,  889. 
may  exercise  police  power  with  respect  to  criminals,  817,  818. 
In  absence  of  local  statute,  can  and  may  act  prior  to  demand  made,  840 

et  seq, 
treason  may  be  committed  against  a,  846. 

demanding  fugitive,  if  offense  a  crime  in  it  only,  it  is  sufficient,  852. 
may  use  discretion  as  to  wbat  offenses  it  will  make  extraditable,  857. 
one  leaving,  to  attend  to  duties  as  a  Senator,  not  a  fugitive  from,  884, 885. 
flight  from,  what  constitutes.  878-387. 
local  statutes  of,  as  to,  894-^395. 
local  statutes  of,  should  be  complied  with,  421. 
Indian  tribe  is  not,  within  meaning  of  extradition  laws,  494, 495. 
alone,  not  Qnited  States,  seeks  remedy  in  inter-State  extnulition,  515. 
statutes  of,  regulating  extradition,  when  legal,  514,  515. 
officers  of,  can  administer  federal  laws,  518,  521  et  seq. 
meaning  of,  in  inter-State  extradition,  545-547. 
fugitive,  after  extradition,  when  allowed  to  depart  from,  558. 
when  arrest  in,  held  valid,  559. 

State  Oourt, 

bound  by  provisions  of  extradition  treaty,  177. 

construction  of  word  crime,  in,  851-855. 

agent  indicted  in,  may  be  discharged  in  federal  court,  449. 

See,  also.  Jurisdiction  ;  H abbas  Ck>RFn8. 
through  which  fugitive  passes,  when  has  no  jurisdiction  to  discharge, 

454-456. 
jurisdiction  of  on  extradition  Jidbeaa  carpus  to  discharge,  504  et  seq, 
jurisdiction  of,  in  extradition  habeas  carpus^  e^round  of,  517,  521. 
cannot  interfere  in  cases  controlled  by  federal  officers,  515. 
when  has  c<»ncurreDt  jurisdiction  with  federal,  518,  521. 
has  jurisdiction  to  issue  writ  of  habeas  corpus  in  extradition  cases,  528. 

See,  also.  Jurisdiction  ;  Habeas  Corpus. 

State  Habeas  Oorpus — See  Habeas  Corpus 

State  Department, 

rules  of,  as  to  extradition,  229. 

State  IjawB, 

conflicting  with  treaties  are  void,  102, 108. 
extradition  for  violation  of,  104- 

State  Legislation, 

repagnant  to  Constitution  void,  807. 

opportunity  for,  as  to  extradition,  809-811. 

in  aid  of  extradition  when  valid,  812,  889. 

in  Massachusetts,  818-818. 

in  New  York,  818,  819 

in  Pennsylvania,  821, 823. 

in  Ohio,  224r-327. 

validity  of  Ohio  legislation  discussed,  827-887. 

in  California,  887,888. 

though  not  complied  with,  yet  extradition  will  be  legal,  837. 

power  of  State  authority. in  absence  of,  339-345. 

State  Oflicer, 

may  execute  a  law  of  Congress,  513,  514. 
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statutes, 

when  treaty  analogous  to,  56. 

of  the  United  States  in  aid  of  extradition,  62-69.  • 

applicable  to  limitation  of  extradition  construed,  85. 
extradition  treaties  are  supreme  as,  where,  96. 

and  treaties,  Little  &  Brown's  edition  of,  admissible  as  evidence,  9S. 
of  the  particular  State  should  be  complied  with,  431. 
•    of  another  State  must  be  proved,  472. 
in  absence  of  proof,  presumption  as  to,  472. 
printed,  may  be  received  in  evidence,  483. 
of  State,  regulating  extradition  when  legal,  614,  516. 

Btatato  of  Liinitations, 

as  to  custody  of  fugitive,  246. 

provision  of  extradition  treaties  as  to,  50. 

in  treaty  with  Spain,  51. 

in  treaty  with  the  Netherlands,  51. 

in  treaty  with  Belgium,  61. 

State  V.  Hufibrd, 

review  of  case,  491. 

Stetev.  Schlemm, 

case  considered  and  discussed,  461-463. 

Steam  Boiler, 

injuries  caused  from  explosion  of,  when  an  extraditable  offense,  44. 

Story,  Eton.  Joseph, 

refused  to  remand  Davis  for  trial,  11. 

on  extent  of  the  treaty  power  in  the  (Constitution,  26,  27,  28. 

as  to*constitutionality  of  Federal  legislation  on  extradition,  299. 

Subpoena, 

when  to  issue  on  behalf  of  fugitive.  67. 

Substitution, 

provision  in  English  Act  of  1870,  as  to,  214,  215. 

Summons, 

when  service  of,  after  extradition  lawful,  581 ,  532. 
when  service  of,  after  extradition  unlawful,  533,  537. 

See,  also,  Process. 
Surrender, 

who  to  exercise  rifht  of,  46. 

must  be  preceded  oy  proper  demand,  46. 

of  fugitive,  when  may  be  postponed  during  incarceration,  in   country 

where  demanded,  51. 
of  fugitive  already  convicted,  special  provisions  as  to,  52. 
power  of,  in  President  under  British  treaty  of  1842,  59. 
power  of,  in  President  uoder  French  treaty  of  1843.  59. 
of  fugitive,  when  to  be  ordered  by  Secretary  of  State,  63,  64. 
of  fugitive.  Secretary  of  State  may  exercise  discretion  as  to,  64. 
distinction  as  to  crimes  committed  before,  and  after,  84. 
special  treaty  provisions  as  to  crimes  committed  prior  to,  91. 
special  provisions  as  to  postponement  of,  92. 
provision  of  English  Extradition  Act,  as  to,  211. 
not  to  be  had  until  purposes  of  English  law  fulfilled,  219. 
of  fugitive,  provisions  of  Revised  Statutes  as  to,  243. 
of  fugitive,  form  of  warrant  for,  244, 
provision  as  to,  in  treaty  with  Mexico,  244,  245. 
President  may  exercise  discretion  as  to,  245. 

President  not  bound  by  judgment  of  examining  magistrate  as  to,  245. 
no  appeal  from  act  of  President  declining,  246. 
mupt  be  made  within  two  months  after  commitment,  246. 
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Saxrender  —  Continued. 

amount  and  sufficiency  of  evidence  to  warrant,  263,  264. 

if  not  made  within  two  months,  prisoner  may  be  discharged, 264. 

of  fugitive,  within  discretion  of  the  President,  264. 

law  of  the  place  of,  governs,  277. 

of  fugitive,  when  imperative,  291. 

when  cannot  be  made  compulsory,  850. 

when  iacAea  will  operate  as  a  bar  to,  885-887. 

when  duty  as  to,  ministerial,  481. 

in  second  extradition,  when  not  allowed,  558. 

when  held  proper,  559. 

See,  also,  Demaiid. 

Bwearlnger's  Oaae, 
review  of,  486. 

Sweden  and  Norway, 

text  of  extradition  treaty  with  (March  21,  1860),  594. 

Bwiss  Oosfederation, 

text  of  extradition  treaty  with  (November  25,  1850),  579,  580. 

See,  also,  Switzerland. 

Switzerland, 

text  of  extradition  treaty  with  (November  25,  1850),  579,  680. 

See,  also,  Swiss  Ck>NFED£RATiON. 

T. 

Taney,  Ohief-Jnatioe, 

extract  from  opinion  of,  in  Holmes  v.  Jennison,  6,  7. 

opinion  of,  as  Attomey-Qeneral,  in  case  of  two  Portuguese  seamen,  etc.,  9. 

extract  from  opinion  of  in,  in  Holmes  v.  Jennison,  21,  22,  27,  29. 

Taxation,  Power  of, 

not  analogous  to  power  as  to  extradition. 

Telegraphs, 

when  injuries  to,  an  extraditable  offense,  44. 

Tennessee, 

text  of  extradition,  statutes  of,  696. 

Tenns, 

used  in  treaties,  how  construed,  58. 

See,  also,  Wobds  and  Phrases. 

Territory, 

chief  civil  authority  of,  when  may  demand  fugitive,  228. 

application  of  law  of  Congress  to,  802,  80;^ 

arrest  of  fugitive  from,  legal,  803. 

chief  of  Cherokee  Indians,  not  executive  officer  of  a,  494,  495. 

extradition  laws  of  United  States  as  to,  638  et  seq. 

Testimony, 

copy  of,  to  be  certified  to  Secretary  of  State,  62. 
of  accused,  when  admissible  in  his  own  behalf,  256. 
oral  hearing  of,  255,  257.  « 

documentary,  how  produced,  257-262. 

See,  also.  Evidence  ;  Depositions  ;  Witness  ;  Affidavit. 

Texas, 

text  of  extradition  statutes  of,  698. 

Thornton,  Sir  Edward, 

reply  of,  to  Hon.  Secretary  Fish,  as  to  extradition   under  Act  of  1870,  207, 
208. 
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Thornton'!  Omo, 

reriew  of,  465,  466, 

Tigblman,  Chief  Jostioe. 

from  opinion  of,  in  Com.  ▼.  Deacon,  11. 

Time, 

allowed  for  extradition,  64. 
witliin  whicli  fugitive  must  be  delivered,  246. 
under  English  Act,  fifteen  days  to  apply  for  habeat  corput,  247. 
when  lapse  of  a  bar  to  requisition,  885,  387. 
six  months,  within  which  arrest  should  be  made,  485,  439,  440. 
six  months  within  which  prisoner  must  be  removed,  446. 
(For  period  within  which  fugitive  may  be  discharged,  see  Btatntes  of 
ous  States.) 

Translation, 

of  documents,  parties  seeking  extradition  must  furnish,  260. 
affidavit  of  translator  essentiiU,  260. 

Translator, 

affidavit  of,  must  accompany  translation,  260.  . 

Transportation, 

and  safe  keeping  of  fugitive,  provision  for,  65. 

of  fugitive  must  be  within  six  months,  446. 

not  allowed  until  expenses  are  paid,  447. 

provisions  of  Revised  Statutes  as  to  rescue  during,  447. 

when  fugitive  cannot  be  discharged  in  course  of,  454,  456. 

Treason, 

a  political  offense  within  extradition  treaties,  48. 
may  be  committed  against  a  State,  846. 
defined  by  State  statutes,  346. 

Treaty, 

international  extradition  must  be  prescribed  by,  8-14. 

United  States  has  no  extradition  power  except  by,  4. 

of  1794  with  Great  Britain,  4. 

Ash  burton  treaty  of  1842,  4. 

power,  how  conferred  upon  the  President,  7. 

in  absence  of.  President  has  no  extradition  power,  9. 

no  power  in  State  to  make,  18-20. 

"  agreement  or  compact,"  when  not  a,  19. 

when  State  cannot  make,  19. 

power,  with  reference  to  extradition,  examined  and  discussed,  26-41. 

grant  of  power  to  make,  26. 

subjects  of  treaty  power,  26. 

limitation  of  the  treaty  power,  27. 

application  of,  to  law  of  extradition,  28. 

of  extradition,  may  be  made  retroactive,  35. 

of  extradition  with  foreign  countries  chronologically  enumerated,  42. 

general  principles  of,  43. 

extradition,  reciprocal  rights  and  duties  under,  43. 

may  define  specifically  character  of  certain  crimes,  44. 

special  provision  in  various.  47. 

provisions  of,  as  to  limitation  of  time,  50. 

of  extradition  operates  retrospectively  unless  contrary  expressly  stipnlated, 

50. 
each  must  be  construed  according  to  terms  of,  52. 
rules  as  to  construction  of,  52. 
of  1794  with  Great  Britain,  54. 
of  1842  with  Great  Britain,  57,  575. 
when  equivalent  to  a  statute,  when  to  a  contract,  66. 
when  legislation  necessary  to  operation  of,  57. 
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power  of  President  to  execute,  67. 

when  to  be  construed  as  a  contract,  60. 

can  only  be  executed  bj  legislative  aid,  60. 

legislation  of  Congress  in  aid  of  extradition,  62-^9. 

in  absence  of,  no  authoritj  for  extradition,  65. 

English  Act  of  1870  for  execution  of,  75,  709. 

of  the  United  States,  genera]  proTisions  common  to  all,  76. 

holding  for  a  crime  other  than  that  for  which  extradited,  a  violation  of, 

81,  82. 
of  extradition  intended  to  secure  the  right  of  asylum,  83. 
construed  by  legislative  enactments,  85,  86. 
crimes  excluded  from,  by  implication,  88. 
special  prorisions  in,  88^94. 
when  iu  conflict  with  State  laws,  prevails,  103. 
construed  as  a  law,  148,  153,  176. 
of  1843  with  Great  Britain  discussed,  166, 176. 
article  10  of  the  treaty  of  1843,  with  Great  Britain,  construed,  168. 
rights  of  parties  under,  considered,  159. 
of  extradition,  Stale  court  bound  by  provisions  of,  177. 
rule  as  to  implications  in,  177,  178. 
object  and  purpose  of  extradition  treaties.  306. 
of  1843,  not  inconsistent  with' English  Act  of  1870,  314-316. 
text  of  the  various  foreign  treaties,  675  et  seq. 
(See,  also,  the  titles  of  the  various  countries.) 

Trial, 

provision  of  English  Extradition  Act  as  to,  309. 

Trick  or  Device, 

person  extradited  by,  cannot  be  arrested,  133. 

to  bring  party  within  the  j urisdlctiou    unlawful,  536,  537. 

must  be  shown  affirmatively,  538. 

Tully's  Oase, 

discussion  of  371, 376. 

Turkey  —  See  Ottomak  Empirb. 

Two  Sicilies, 

political  offenses  in  treaty  with,  48. 

text  of  extradition  treaty  with;(October  1, 1855),  690. 

Tyler,  John, 

on  the  limitation  of  jurisdiction  in  extradition  cases,  87,  88* 
views  of,  on  subject  of  extradition,  155. 

u. 

XTnited  States, 

practice  of,  with  respect  to  intornational  extradition,  4. 

power  to  surrender  zngiti  ves  in,  exists  only  where  reciprocal  right  existo.  4. 

in  absence  of  treaty,  neither  demands  nor  surrenders  fugitives,  7. 

power  of  extradition  in,  derived  wholly  from  Congress  and  treaty  stipula- 
tions, 18,  14. 

extradition  treaties  of,  chronologically  enumerated,  43. 

general  principles  common  to  treaties  of,  44. 

fugitive  in,  may  make  a  defense,  45. 

land  and  naval  forces  of,  may  be  employed  to  protect  fugitive,  65. 

penalty  for  resisting  agent  or  officer  of,  66. 

costs  and  fees  incurr^  by,  when  to  be  reimbursed  by  foreign  govern- 
ment, 68. 

extradition  for  crimes  against,  must  be  sought  through  attorney-general « 
339. 
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United  States —  Continued. 

agent  in  extradition  protected  by  laws  of,  461  et  neq, 
rho  are  officers  of,  610. 

Governor  of  State,  in  extradition  cases,  is  not  an  officer  of,  612^ 
treaties  of  with  foreign  countries,  676  et  uq, 
laws  of,  as  to  extradition,  629  et  seq. 

See,  also,  Treatibb,  and  titles  of  various  countries. 

United  States  Commissioner, 

may  issue  warrant  for  arrest  of  fugitive  when,  63. 
fees  of,  in  extradition  cases  defined,  66,  67. 

United  States  Marshal, 

agent  appointed  to  receive  fugitive,  shall  have  powers  of,  66i 

Underwood  v.  Fetter, 
caae  of,  considered,  629. 

V. 

Vanderpool  and  Jones'  Oase, 
discussion  of,  174-180. 

Venezuela, 

text  of  extradition  treaty  with  (August  27,  1860),  696. 

Vermont, 

from  opinion  of  Supreme  Ck>urt  of,  in  case  of  Holmes,  21. 

Violenoe, 

fugitive  entitled  to  protection  from,  282,  288. 

Virginia, 

refusal  of,  to  grant  extradition  to  Pennsylvania  in  1790,  296. 
text  of  extradition  statutes  of,  700. 

Vogt,  Oarl, 

reply  of  Bancroft  Davis  in  case  of,  4. 
case  of,  commented  on,  28-26. 

Von  Aemam's  Oase, 

discussion  of,  as  a  British  precedent,  189-191. 

Voorhees,  Matter  of, 
review  of,  481. 

w. 

War, 

right  of  belligerent  in  time  of  war  respected,  196. 

Warrant, 

for  arrest  of  foreign  fugitive,  who  may  issue,  62,  63. 

on  what  to  issue,  62. 

fee  for  issuing,  67. 

of  extradition,  form  and  contents  of,  87. 

mandate  in  extradition  in  nature  of,  236,  286. 

issuing  of  executive  mandate  as  prerequisite  when,  287-241. 

for  arrest  of  fugitive  not  void  in  absence  of  preliminary  mandate,  unless 

treaty  so  declares,  240,  241. 
for  arrest  of  fugitive  may  be  issued  by  President  of  United  States  under 

certain  treaties,  242. 
for  surrender  of  fugitive,  form  of,  244. 
after  discharge  cannot  be  used  for  re-arrest,  246,  247. 
is&ued  for  arrest  of  fugitive  by  U.  S.  Commissioner  when  void,  249. 


mDEX.  765 

Warrant — Continaed. 

complaint  on  which  may  issue,  249-252. 
of  arrest,  what  mast  appear  on  face  of,  252-255. 
runs  throughout  the  United  States,  254. 

issue  of,  in  foreign  country  not  necessary  to  confer  J  urisdietion  here,  261. 
amount  and  sufficiency  of  evidence  to  sustain,  262,  264. 
for  commitment,  with  certificate  to  Secretary  of  State,  264. 
not  a  condition  precedent  to  extradition,  864. 
authority  on  which  it  must  issue,  870. 
must  he  issued  by  the  Qovernor,  ^4. 
moral  duty  of  Governor  to  issue,  427-431. 
of  arrest,  forms  of  in  various  States,  485-437. 
must  be  sufficient  on  its  face,  489. 
of  arrest  may  be  revoked  by  Governor,  440, 442. 
recitals  in,  must  be  supported  by  the  evidence,  465, 472, 477. 
not  conclusive,  unless  papers  on  which  granted  are  not  produced,  465,  474. 
must  recite  all  the  facts  sufficient  to  confer  jurisdiction,  466. 
what  sufficient  recitals  in,  467,  468. 
when  recitals  in,  conclusive,  469,  477. 
when  recitals  in,  not  conclusive,  472. 
form  of,  in  Draper's  case,  478. 

when  not  accompanied  by  papers  on  which  granted  conclusive,  474. 
no  power  to  compel  Governor  to  furnish  papers  on  which  granted,  476, 478, 
when  recitals  in,  not  conclusive,  487,  488. 
must  be  accompanied  by  indictment  or  affidavit,  491. 
what  recitals  must  be  contained  in,  497. 
with  the  papers,  presents  whole  question  to  the  court,  498. 

See,  also,  ABRE8T. 

Watts'  Oase, 

discussion  of,  162-178. 

West  Virginia, 

text  of  extradition  statutes  of,  702. 

Wharton  Francis, 

on  the  nature  of  jurisdiction  in  extradition  cases,  71. 

Winslow  Oase, 

references  to,  72  et  seq. 
ground  assumed  by  Lord  Derby  in,  163,  164. 
correspondence  in  case  of,  discussed,  179, 180, 187. 
vital  question  at  issue  in,  204. 

Wilcox  V.  Nolze, 

review  of  case,  482. 

WOllams  ▼.  Bacon, 

discussion  of  case  of,  528. 

Wirt,  Attomev-Qeneral, 

suggests  that  a  treaty  should  exist  for  all  cases  of  extradition,  8. 
holds  that  there  is  no  obligation  in  absence  of  treaty,  8. 

Wisconsin, 

text  of  extradition  statutes  of,  704. 

Witness, 

deposition  of,  when  stands  in  lieu  of  oral  testimony,  260. 

when  accused  may  be,  in  his  own  behalf,  256. 

oral  testimony  of,  how  taken,  255-257. 

how  subposnaed  when  fugitive  has  no  means,  67. 

Words  and  Phrases,  • 

"  agreement  or  compact,"  when  State  may  make,  19. 
"  due  process  of  law,"  application  of  phrase,  84. 
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Words  and  PhraMf  —  GontSnaed. 
in  treaties,  how  oonstraed,  63. 
"  law  of  the  land/*  when  treaty  ia,  57. 
"  proper  execntive  authority/'  meaning  of,  58. 
**  delivery  to  justice/'  meaning  of  term,  77. 
"justice,"  meaning  of,  in  extradition  treaties,  77. 
''criminality,"  meaning  of,  80. 
meaning  of  phrase  "  so  accused,'*  85,  135. 
**  delivery  up  to  justice,"  13d. 
meaning  of  term  **  person,"  288* 
meaning  of  term  "  a  person  charged,"  289. 
meaning  of  the  term  **  SUte,"  289,  292,  545. 
meaning  of  term  "  inter-State,"  547. 
meaning  of  "  treason,  felony  or  other  crime,"  890. 
meaning  of  term  "  who  shall  ISee  from  justice,"  290. 
term  *<  who  shall  have  fled  from  justice,"  878,  880. 
meaning  of  word  "fled,"  880, 897. 
meaning  of  term  '*  found  in  another  State,"  290,  291. 
meaning  of  term  "  removed  to  the  State  having  jurisdiction  of  the  crime/ 

292.  446. 
meaning  of  term  "it  shall  be  the  duty,"  801. 
"  treason  "  defined,  846. 
"  felony  "  defined,  847. 
"  or  other  crime  "  defined,  847-855. 

meaning  of  word  **  demand,"  phrase  "  shall  be  delivered  up/'  482, 428. 
term  **  crime  "  defined,  456. 

"  full  faith  and  credit "  as  applied  to  extradition  papers,  456,  457. 
meaning  of  **  habeas  earptu,*^  458. 
meaning  of  word  "  crime,"  479. 
meaning  of  term  "  other  crime,"  468, 481. 
term  "  flee  from  justice,"  486. 
term  "  fugitive  from  justice."  489. 
phrase  "  all  prisoners  shall  be  bailable,"  495. 
"  treason,  felony  or  other  crime,"  497. 
**pro  hoc  tfiee,*'  when  phrase  has  no  meaning,  510. 

Work  ▼.  Oovlngtoo. 
review  of  case,  484. 

Wnrtt^mbcrg, 

accession  of,  to  Prussian  treaty  (October  18, 1858),  582. 
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